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PRIVY COUNCIL. 


PRESENT: Lord Carson, Sir George Lowndes and Sir Binod Mitter. 


THE MIDNAPORE ZAMINDARY COMPANY, LIMITED 
r v. 
THE SECRETARY OF STATE FOR INDIA IN COUNCIL. 


[On APP&AL FROM THE HIGH COURT or JUDICATUNE AT FORT 
WILLIAM IN BENGAL | 


Second appeal—Erroneous findinz of fact—Bengal Tenancy Aet.—Holding, 
a tenure or raiyati—Zest —Suit for declaration by tenant as regards his 
status—Limitation applicable. 


No second appeal lies to the High Court on the ground that the lower 
appellate Court came to an erroneous finding of fact. Where there is no error 
or defect in the procedure, the finding of the first appellate Court upon a question 
of fact is final and conclusive if that Court had before it evidence proper for its 
consideration in support of the finding. 


Durga Choudrani v. Jawahir Singh Choudhri (1) andAnangamanjari Chow. 
dhrani v. Tripura Soon lari Chomdhrani (2) followed. 


The real test, whether a holding is a tenure or rayati, for purposes of the 
Bengal Tenancy Act, depends upon the purpose for which the holding was 
acquired. ‘Where the original purpose for which the tenancy was created was for 
cultiyatgon, the tenant will be deemed to be an occupancy raiyat afti not a 
mere tenure-holder. e 


A suit by a tenant for a declaration that an entry in the record of rights &s 
regards his status describing him as a tenureholder gs erroneous and gor a 
declaration that he is an occupancy raiyat is not a suit under secticn 104 H of 
the Bengal Tenancy Act but falls within the proviso to sectio®111-Aof the 
said Act, and the period of limitation applicable to such suit is six years under 
article 120 of the Indian Limitation Act. e 


e , 
Judgment of Chatterjea J, in Raja Promodte Nath Roy v. Asiruddin Man- 
- dal (3) approved. ` 


(1) (0890) 17 t. A. 122 ; I. L. R. 18"Calc. 23, : ! 
(2) (1887) 14 I; A.* 101 5; L L. R. 14 Calc, 740. (3) (1911) 15 C. W. N. 896, 
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Appeal No. rr of 1926 by the Plaintiffs against a decree of the 
High Court, Calcutta (Sanderson C. J. and Chotsner J.) dated. the 
4th August 1924 which reversed a decree of the District Judge of 
Murshidabad, dated the oth December 1921, and “restored a 
decree of the Subordinate Judge, of Murshidabad, dated the 28th 
of March r9rg. . 

The questions for determination on the present appeal were 
whether the appellants were occupancy tenants or tenure-holders 
of the land in suit, and whether the suit was maintainable having 
regard to the provisions of th» Bengal Tenancy Act. 

DeGruyther K. C. and Raikes for the Appellants. 

Dunne K. C. and K. Brown for the Respondents, 

Their Lordships’ judgment was delivered by 

Sir Binod Mitter :—This is an appeal from the judgment 
and decree of the High Court of Judicature at Fort William in ' 
Bengal dated the 4th August, 1924, which reversed the decree of 
the gth December, 1921, and restored the decree of the Subordi- 
nate Judge of Murshidabad dated the 28th March, 1919. 

The questions for determination in the suit out of whfch the 
present appeal arises were whether the appellants are ratyads 
or tenure-holders of a certain holding in Chur Narainpur consist- 
ing of about 800 Bighas, (2) whether the suit comes within the 
purview of Section 104H or the Proviso to 111A of the Bengal 
Tenancy Act, and (3) whether the suit is within time having 
regard to the law of limitation under Section r04H of the same Act, 

The Subordinate Judge held that the appellants have not 
proved that the entry inthe record of rights finally published on 
the 2nd April, 1915, to the effect that the appellants are tenure- 
holders js incorrect and he further hell that the plaintiffs’ suit 
is not maintainable under the provisions of Section rrrÀ and that 
the same is barred under Section ro4H as it was not -brought 
within six months from the date of the certificate of the efinal 
publication of the record of rights. - 

From the decision of the Subordinate Judge there was an 
appeal to the District Judge of Murshidabad, who held that 
the agpellagts were occupancy ratya/s and not tenure-holders, 
and he further held that the suit was maintainable under section 
1114 and was not barred by limitation, . i 

" From this, decision there was a seconl appeal to the High 
Court and that Court held that there4wis no reliable evidence 
to justify the District Judge' s conclusion that the original purpose 
for Which the tenancy was created was for cultivation. f 


Vor, LI] PRIVY COUNCIL, 


The High Court further held, that the onus of showing that the 
entry in the record of rights is not correct, was upon the appel- 
lants and tha$ there was no evidence to justify the finding that 
they have discharged the onus. The High Court did not decide 
any other points involved in the case.. 

' Their Lordships have to observe at the outset that no second 
appeal lies on the. ground that the District Judge came toan 
erroneous finding of fact. The only question which the High Court 
could consider was whether the District Judge had before him any 
evidence proper for his consideration in support of his finding. 
Section roo of the Code of Civil Procedure, being Act No. 5 of 
1908, corresponds with section 584 of the Civil Procedure Code of 
1882. The construction of section 584 of the Civil Procedure 
Code of 1882 has often been considered by the Board. In Durga 
Choudhrain v. fawahir Singh Choudhri (1) the Board said :— 

* It is enough in the present case to say that an erroneous 
finding of fact is a different thing from an error or defect in proce- 
dure and that there is no jurisdiction to entertain a second appeal 
on the ground of an erroneous finling of fact, however gross or 
inexcusable the error may seem to b», Where there is no error 
or defect in the procedure, the finding of the first Appellate Court 
upon a question of fact is final, if that Court had before it evidence 
proper for its consideration in support of the finding." 


In Anangamanjari Chowdhrani v. Tripura Soondari Chowdk- 
rani (2) the Board laid down the law to the same effect : 


* It was in the opinion of their Lordships within their jurisdic- 
tion (that is to say within the jurisdiction of the Judges ona 
second appeal) to dismiss the case, if they were satisfied that there 
was, as an English lawyer would express it, no evidence to go to 
the jury, because that wou ld not raise a question of fact such as 
arises upon the issue itself, but a question of law for the cobsidera- 
tion of the Judge." x 

The learned District Judge in his judgment held (r) that the 
holding in question was acquired for the pürpose of cultivation 
of indigo by hired labour ; (2) that the Ijara of 1840 could „not be 
rightly regarded as the origin of the holding, and that the. origin 
was unknown, and from these findings of fact, he came te the 

conclusion that the entry in the recordyof rights was wrong and that 
the appellants were occupansy raiyaés. 

It seems to their Lordships that the real "test, whether a holding 
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is a tenure or raiyati, depends upon the purpose for which the 
holding was acquired. 

The respondent relied on Section 103B, clause 3 and Section 5, 
clause $ ofthe Bengal Tenancy Act, Their Lordships have no 
reason to doubt that in coming to his findings of fact the learned 
District Judge did give proper weight to the entry in the record of 


. rights to which it is entitled under Section 103B, He has expressly 


referred to the statutory presumption under Section s clause s. If 
he had evidence proper for his findings notwithstanding the 
statutory presumptions then it seems to their Lordships that his 
findings of fact were final and conclusive. [See Xumeda Prosunna 
Bhuiya v. Secretary of State (1)]. 

Their Lordships will now consider whether there was before the 
learned District Judge evidence proper for his finding. 


It appears that the Menasakkans to whom the holding originally 


belonged conveyed their interest in 1873 to Jagendra Roy and 
others who inetheir turn soldin 1837 to Messrs. Louis Payen & 
Company. Louis Payen & Company sold their interest, in the 
holding to the appellants in 1913. It is a fact worthy of considera- 
tion, that in the present suit the zemindars or proprietors under 
whom the appellants hold, and also the sub-tenants under them, 
admitted that the appellants are.occupancy  saiya/s. It appears 
from the final settlement report of 1890 that occupancy holdings in 
the sekal in which Chur Narainpur is situate are by local custom 
transferable. Chur Narainpur has been assessed to revenue from 
time totime by: the Government. The appellants drew their 
Lordships’ attention to the Rubokaris of the 27th March, 185r, the 
23rd February, 1861, and the 15th March, 1871, and the other 
papers prepared for purposes of such settlements. These settle- 
ments were for ten years respectively, The settlement of 1871 
expired. on the 3rst March, 188o, but was extended to the 31st 


March, 1890o, From these settlement records including ‘the 


Rubokaris it appears that the only tenants cultivating the land were 
Baldav Saha, Ram Prasad and Beni Prasad Hazari (who were also 
the femindars of the"mouza) and the Menasakkans, The zemindars 
were owing Zo/as/i crops, and the Menasakkans were cultivating 
indigo, These settlement records were prepared under Regulation 
VI eof 1882, and although they may not have the same evidentiary 
Value as the settlement records prepared under the Bengal Tenancy 
Act, still in their Lordships’ opinion tlfey are evidence against the 
Secretary of State for India in Council, 


(1) (1914) 19 C. W. N. fo17,  * 
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* Mr. De Gruyther has drawn their Lordship; attention also to 
certain efrars executed by the tenants in favour of Louis Payen & 
Company, as also to the account books ranging from 1887 to Igor. 
These account hooks show clearly that at any rate indigo was being 
cultivated on a portion of the land in question by Louis Payen & 
Company through hired labourers. 

Suits had been instituted upon the e&raz , given by the various 


jotedars or tenants under Louis Payen & Company and the tenants 


contested these suits, on the allegation that these eArarzs in which 
Louis Payen & Company were acknowledged to be occupancy 
raiyats were taken by force, but these e&rars were held to be valid. 

It is not necessary to go into further detail as regards the evi- 
dence, but their Lordships are satisfied after a careful examination 

of the record, that there was evidence before the learned District 
` Judge proper for his finding. The learned District Judge did 
not discuss in detail the various settlement records and other evi- 
dence, oral and documentary, to which their Lordships’ attention 
has been drawn, but their Lordships have no reason to doubt that 
the learned District Judge fully considered them. 

Having regard to the practice of the High Court in second 
appeals it seems probable that the full record of the case which was 
laid before their Lordships was not placed before the learned 
Judges of the High Court, 

The two other points that their Lordships have to decide are 
whether the suit is maintainable and whether the same is barred by 
limitation. The identical points came up for decision in the case 
of Raja Promoda Nath Roy v. Asiruddin Manda? (1), and the High 
Court decided that a suit like the present would come within the 
proviso to Section 111A of the Bengal Tenancy Act, and that the 
period of limitation applicable to such suits was that provided by 
Art. 120 of the Limitation Act, 

* Their Lordships concur in this decision and the reasons given 
in its support by Mr, Justice Chatterjea. 

For the reasons aforesaid, their Lordships are of opinion that 
the appeal should be allowed, the decree ot the High CPurt set 
aside, and the decree of the District Court restored, with costs 
in all the Courts, and they will humbly advise His Majesty 
accordingly, : e 

The respondent will pay the costseof this appeal. of 

Burton Yeates & Harf: Solicitors for the Appellants, - 

Solicitor India Office : Solicitor for the Respondent. 
K, J. R. : Appeal allowed, 
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Transfer of Property Act (Act IV of 1882), secti on 53—Transfer to defeat credi- 
tors— Paying one creditor to the detriment of another—Undue preference— 
Stamp Act (At JI of 1899), sections 36, 37—Admission of tmproperly 
stamped document in evidence—Court-fee stamp, whether a stamp of 
“improper description" — Registration Act (Act XVI of 1908), section 87— 
Defect of. procedure—Registration of document not “duly um ? noL a 
nullity, 


A debtor is egtitled to prefer a creditor, unless the transaction can be 
challenged in bankruptcy, and such a preference cannot fer se beimpeached as 
falling within the purview of section 53 of the Transfer of Property Act, 1882. 
The transfer wh ich defeats or delays creditors (within -the meaning of: that 

® section) is an instrument which removes property from the creditors to the 
benefit of the debtor. The debtor may, however, so long as he doesnot retain 
a benefit for himself, prefer one creditor to*the detriment of another. 
Musahar Sahu v Hakim Lal (1). followed. 


Where a document bearing a defective stamp has once been received in 
evidence in the Trial Court, its ad mission cannot be called in question at any 
later stage of the suit ona stamp objection, vide section 36 of. the Stamp 
Act, 1899. l à 


Section 37, Indian Stamp Act, 1899, being a remedial section, ought not to 
receive too narrow a construction. A C ourt-fee stamp isa stamp of ''improper 
description? within the meaning of the section, and therefore the Collector is 
entitled, in pursuance of the section and the Rules made thereunder, to exercise 
the powers@iven by the section in respect of a document bearing a cougt-fee 

° instead of the ordinaty revenue stamp, and the document, when so certified by 
the Gollector, will be aged to have been duly stamped as from the date of its 
EE 


. . Reference utt Ter diu s? of Act No. II of 1899 (2) disapproved. 
In the applic#tion of section 87 of the Registration Act, 1908, the distinction 
between defects in the procedure of the registrar and lack of jurisdiction must be 
m observed. Where the Registrar has no jurisdiction to register, as where a person 
not*entitidl to do so presents a dogument for registration, or where there fs 
lack of territorial jurisdiction, or where the presentation is out of time, the 
section is inoperative to cure the defect. 


(1) &915) LR. 43 L A. 164; L L. R. 43 Cale. 521 ; 23 Ct L. J, 406. | 
(2) (1901) I, L. R. 23 All. 213, . 
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@lujibunnissa v. Abdur Rahim (1), relied on. 

But' where the Registrar, having jurisdiction, has made a mistake in the 
exercise of it, the section 87 takes effect and validates the registration. 

Sah Mukhun Lall Panday v. Sah Keondun Lali (2) and Mohammed Ewas v. 
Birj Lall (3) relied on. 


Thus, the registration of a document insufficiently stamped or. not *'duly 
stamped" is merely an error in P procedure curable by section 87 of the Registra- 
tion Act. 


Sarada Nath Bhattacharya v. Gobinda Chandra Das (4) approved ‘ 

Appeal No, 1o2 of 1928 by the Plaintiff fram a decree of the 
High Court, Rangoon (Heald and Mya Bu JJ.), dated the 15th 
July 1927, reversing a decree of the District Court of Magwe, dated 
the 31st May 1926 and dismissing a suit which that Court had 
decreed. 


In that suit the Appellants a3 mortgagees soughta decree for. 


sale of four oil wells of Maung Po Saung and his wife- Ma T we, the 
first and second defendants therein, their mortgagors, and the 


respondents, attaching creditors of the mortgagors, got themselves. 


added As parties and defended the suit on.the grounds, (1) That 
the document recording the alleged mortgage was not admissible in 
evidence to prove it, (2) That the mortgage was void as ‘made 
collusively and with intent -to defeat and delay the creditors of the 
mortgagors, - | 

The District Court decided both these points against the 
attaching creditors, though it held the transaction to be highly 
suspicious, The High Court decided the first ae -against them 
and the second in their favour, 

De Gruyther, K. C. and Pennell for the Noten 

Dunne, K. C, and Raikes for the Respondents, 


De Gruyther, K. C. : The appellants gave valuable conside: 
tion for the mortgage, inclu ling’ a substantial sum of fresh money. 
The*facts proved amount only to this, that the debtors gave secu- 
rity to one creditor rather than another, but such preference was 
not merely legitimate, but very natural, as thereby they obtained a 
further advance of which they were: badly in'need. Section*s3 of 
the Transfer of Property Act was considered by tke Bgard in 
Musahar Saku v, Hakim Lal! (s.) 


1 e 
(1) (1909) L. R, 23 I. A? 15; I. L. R. 23,All. 233 (P. C); 5 C. W.N. 175. 
(2) (1875) L. R. 2 I. A, 210; 24 W. R. 75 (P. C.).. 

(3) (1877) L. R. 4 I. A. 166 ; I. L. R, 1 All. 465 (P. C.) 5 

(4) (1919) L: R, 23 C. W. N. 534." "ES 
. (5) (1915) La R. 43 1. A. 104 ; 23 C. L. J. 406... 
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P. C. (Lord Atkin: I donot see how a mortgage in favour of4@n 
tgs: existing creditor can be a fraudulent transaction.) : 
Ma Pwa May : Dunne, K, C. for the Respondent: I concede that 3 debtor can 
" "e prefer one creditor t o another and that the transaction would not be 
R. M. - 


Chettyar Firm within the purview of section 53 of the Transfer cf Property Act. 
s The question is, whether the consideration in the present case was 
_ a fictitious consideration or not. The High Court has given a 

° finding that the consideration was fictitious, 

(Lord Atkin: Itisa very serious thing to impute bad faith to 
the morigagor in the absence ofa definite finding to that effect by 
the High Court.) | 

(Sir John Wallis: On whom was the onus to prove con- 
sideration ? ) 

. On the mortgagee of course, | 

(Sir John Wallis: Does not the registration of the mortgage 
shift the onus ? ) l 

(Sir BinodMitter: Inthe ordinary case ofa mortgagor and 
mortgagee, where consideration is admitted in the deed, the onus 
is on the mortgagor to prove want of consideration, the presump- 

e tion being that the mortgage was for consideration as recited in the 
document,) ; 

The mortgage deed was improperly stamped and was not 
validly registered, It was inadmissible in evidence section 35, 
Stamp Act, 1899. The instrument was not “duly stamped,” as it 
bore a court-fee stamp, and not the stamp as prescribed under the 
Rules of the Stamp Act, 

(Lord Atkin: Refers to the definition of “duly er in 
section 2, sub-section rr of the Stamp Act.) 

The mortgage was not duly stamped when registered. Section 
35 enacts that a document shall not be registered or acted upon 
unless guly stamped. Refers to section 37 as to certifying 


: improperly stamped instruments. u^ 
o( Sir George Lowndes: The document in this case has been 
certified.) m 
. Yes, but it was certified after the case came into Court, 
° (Sir«Georfe Lowndes: There is no provision in the Stamp Act 
as to appeal or objection to the certification.) 
: . , The | question is, whether, having regard to section 35, the docu- 
e ment could be registered if no? ¢hen duly stamped ? 


(Sir George Lowndes : The certifying under section 37 would 
relate back to the date of the execution of the mortgage.) 
Section 37 does not apply iu. this case, as the expression “stamp 


pe ae Rae cee le 
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of'improper description" does not include a description of stamp 
appropriate for purposes outside the Stamp Act altogether; See 
Reference under section 57 of Act No. II of 1899 (1). 

(Sir John Wallis: I observe it has been held that four quarter 
anna postal stamps on a promissory note are not stamps of improper 
description). 

(Lord Atkin: Refers to séction ro of the Stamp Act.) 

Only adhesive and impressed stamps are contemplated by the 
Stamp Act, and not other stamps, such as court-fee stamps or 
postage stamps. Saction 37 does not apply. to the case of an entirely 
irregular stamp put on the document, Refers to Rule 16 of the 
Rules of the 17th February, 1899, passed by the Governor-General 
in Council under the powers conferred by the Stamp Act. 

(Sir John Wallis: A judicial stamp is a stamp of sufficient 
amount within section 37, though of improper description.) . 

(Sir Binod Miller : In case of documents requiring a one-anna 
stamp, you cannot cure the defect if the documené is not duly 
stamped, but in respect of all other documents you can rectify the 
defect on payment of the proper d and penalty : See the ee 
to section 35 ) 

As the mortgage was not duly stamped at the time of its regis- 
tration, the registration wis null and void, 

[Lord Atkin: Refers to Moulvi Rafiuddin v. Latif Ahmed (2)]. 

(Sir Binod Mitter: The Judges in that case do not treat the 
document as a nullity.) i 

The certifying of the mortgage in this case by the Coren: 
could not make it duly stamped ad initio, 

(Sir George Lowndes: If section 37 applies, the defect is cured 
as from date of execution.) . 

(Lord Atkin : If section 37 ‘is inapplicable, the document is 
not duly stamped.) = 
[sir John Wallis: You have, however, sectjon 87 of the 
Registration Act which cures all irregularities. Refers to Sarqda 
Nath Bhattacharya v. Gobinda Chandra Das (3)]. 

(Sir Binod Mitter: Is section 35 of the Stamp Act a matter of 
procedure within the meaning of section 87, Registratfon Aet ?) 

Dunne, K. C. cites Mujibunnisa v. Abdul Rahim (4), and other 
cases as regards presentation of documents for registratién by 
unauthorized persons. En Reo 4 


(1) (1901) I. L. R. 23 AH. 213, e 


(2) (1910) 1a C, L« J. 324 ; 14 C. W. N. rtor. (3) (1919) 29 C. W. N. 534- 
(4) (1900) L. R 28 I. A. 153 I. L, R. 23 All. 233. 
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(Sir John Wallis: In those cases the Registrar had no jufís- 
diction, The Stamp Actis a minor matter, After all, the Govern- 
ment has received the stamp duty.) : 

(Sir Binod Mitter: In Mujibunnisa v. Abdur ‘Rahim (1) the 
Board held that presentation was a question of jurisdiction, The 
whole question in the present case turns on whether the Registrar 
had jurisdiction to register the document if not then duly stamped.) 

Dunne, K. C. submits that the Registrar acts in the teeth of 
the direct statutory prohibition contained in the Stamp Act if he 
registers a document not properly stamped, ; 

(Lord Atkin: In Sarada v, Gobinda (2) the Judges distinguish 
the Privy Council decisions relating to presentation for registration 
by a wrong persor,) 

(Siz Binod Mitler refers to cases of registration in a wrong 
Registry Office, where it was held that the Registrar acted ` 
without jurisdiction.) 

(Sir Binod Mitler: Reading of section 35 of the Stamp Act 
makes it fairly clear that it is a question of procedure, The law of 
evidence isa law of procedure, The section begins “No instru- 
ment......shall be admitted in evidence.”) 

(Sir George Lowndes: Section 36 of the Stamp Act cures 


- defect of wrong admission of evidence. Why should it not be 


similarly cured for registration purposes by section 87 of the- 
Registration Act ?) 


- (Sir John Wallis: It is opposed to public policy that an 


` instrument which has stood good for so long should now be upset 


for such trivial defects.) 

Their Lordships’ judgment was delivered by 

Lord Atkin :—This is an appeal from a decree of the High 
Court of Judicature at Rangoon. The plaintiffs are the mort- 
gagees under a mortgage dated March r3th, 1924, by which Maung 
Po Saung and his wife Ma Twe mortgaged to the plaintiff for 
Rs. 20,000 four oil wells in the Yenangyaung oil field. The con- 
sideration for the mortgage is alleged to be a sum of Rs. 13,764, 
the balance of principal and interest on three promissory notes 
dated Jyne 26th, 1921, November 25th, 1921, and May 3oth, 1923, 
for the sums of Rs, 7,700, Rs. 1,700, and Rs. 2,600 respectively, 
and enade by the mortgagors in favour, of the - first-named 
mortgagee and her husband. The  second-named mortgagee 
is Ma Pwa May’s son. His wife is the niece of Maung Po Saung, 


- 


(1),(1900) &. R. 28 1. A, 15; I. L. R. 23 All.233. — 
(2) (1919) 23 C. W. N. 534. . 
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one of the mortgagors, The further consideration, making up the P.C. ° 
totalsüm of Rs, 20,000, is alleged to be a present advance of i029: 
Rs, 6,236 in cash. The mortgage was registered on March r4th, Ma Pra May. s 
1924. There is no doubt that at the date of this mortgage | the 

S. R. M. M. A. 


mortgagors were heavily indebted. One of their creditors was the Chettyar Firm. 
respondent firm, who on March 2oth, 1924, instituted a suit against 





them to recover Rs, 13,295, principal and interest, due on two Lord Atkin. 
promissory notes dated March 27th, 1923. On May 13th, 1924, : . 


the respondents obtained an order before decree for the attachment 
of the mortgagors’ property, including the four wells, the subject 
of the mortgage in question, On June roth the appellants, the 
mortgagees, having demanded payment without success, brought 
the present suit against the mortgagors to enforce’ the mortgage. 
' The respondent firm applied to be added as a party to the suit 
"as a necessary party under O, XXXIV, R.I, and on September 6th, 
1924, the District Judge made the order. A question was raised in 
the Courts below,:but not before their Lordsgips, as to whether 

this order was correct. Their Lordships must not be taken as LP IB 5 & 
expressing an opinion upon this matter. The respondents thus peser 

added as defendants put in a written statement by which tef, 












in conseq@ence the registration was invalid and the docu. 
also inadmissible ia evideuce. The issues fixed by the Dis 
Judge on the first plea were :— 

1, Was the mortgage deed executed by the mortgagors id» 
for valuable consideration ? 

2, Wasthe mortgage deed executed in collusion wit} 
plaintiffs for the purpose of defrauding the third defendant ? { 


UV 
of the Transfer of Property Act, 1882, which provides that Shey 
transfer of immovable property made with intent to defeat and 
delay the creditors of the transferor is voidable at the option of 
any person so defeated or delayed. The learned District Jfidge, $ 
after hearing evidence, founi that the deed was duly &xecued by 
the mortgagors, and the consideration was truly stated in the 
deed i.e., that the promjssory notes referred to were genuine otes ° 
on which the mortgagors were indebteeto the mortgagees in the 8 
sums mentioned, and that the cash advance was in fact made. 
There appears to be no finding to the contrary by the High Court, 
who nevertheless ‘came to the co clusion that the mortgage ' .Wag 
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made with intent to defeat and delay the creditors.. This finding 
appears to their Lordships to be inconsistent with what must be 
taken to be the fact that the mortgagees were actual creditors of 
the mortgagors, A debtor is entitled to prefer a creditor, unless 
the transaction can be challenged in bankruptcy, and such a prefer- 
ence cannot in itself be impeached as falling within Section 53 :— . 


“The transfer which defeats or delays creditors is not an 
instrument which prefers one creditor to another, but an instru- 
ment which removes property from the creditors to the benefit of 
the debtor. The debtor must not retain a benefit for himself. 
He may pay one creditor and leave another unpaid [Middleton v. 
Pollock (x)]. So soon as it is found that the transfer here impeach- 


- ed was made for adequate consideration in satisfaction of genuine 


debts and without reservation of any benefit to the debtor, it follows. 
that no grouad for impeaching it lies in. the fact that the plaintiff, 
who also was a creditor, was a loser by payment being made to the 
preferred creditor, there being in the case no question of ban- 
kruptcy. . . . . The concurrent finding that the considera- 
tion for the deed was real reduces the case to onein which the 
debtor has preferred one creditor to the detriment of another ; 
but this ia itself is no ground for impeaching it under the section, 
even if the debtor was intending to defeat an anticipated execution 
by the plaintiff" 

Their Lordships find it unnecessary to add anything to the 
‘above authoritative exposition of the law of Lord Wrenbury in 
giving the decision of the Board in Afusahar Saku v. Hakim Lal (2) 
The plea of the respondents, therefore, on the merits failed. 


. It is necesary, however, to determine the issues raised by the 
objection ‘to the stamp and the consequent objection to the 
registration, The point is highly technical and is as follows :— 
The mortgage was executed on a sheet which bore, not an ordinary 
revente, stanfp, but.a Court fee stamp. The stamp appears to be 
fhe ordinary impressed revenue stamp, but surcharged with the 
words '* Court Fee’ stamped over it. The amount of the stamp 
in this. .case,is sufficient to satisfy the revenue requirements, but 
the respondents contend that the document is not “ duly stamp- 
ed’ within the meaning of the Stamp Act, 1899. By Ssction 35 
df th¢t Act, “ No instrument chargeable with duty shall be ad- 
mittted-in evidence for any purpose by any person having autho- 
rity. to receive evidence or shall be acted upon, regis- 


(0 [1876] 2 Cr, D. 103. T (2) (1915) L. R: 43 I. A. 107 
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tered or authenticated by any such person or by any 
public officer unless such instrument is duly stamped." 
Hence, say the respondents, the document (4) could not 
be admitte in evidence ; (4) . could not have’ been validly 
registered, therefore was unregistered; therefore under 
Section 49 of the Registration Act of rgo8 could not affect the 
immovable property comprised therein, This contention has been 


rejected by both Courts below, and their Lordships agree with their ` 


decision. What happened in the suit was that, before the respon- 
dents filed their written statement calling attention to the stamp 
objection, the plaintiffs applied to the Court for return of tbe mort- 
gage deed in order that they might apply to the Collector for 
rectification of the error. The District Judge found himself 
bound by Section 33 of the Stamp Act to impound the 
' document, and eventually by direction of the High Court;it was 
forwarded to the Collector under Section 38 (2) of the Act, who, 
on payment of a further duty of Rs, roo and a ;penajty of Rs. 5, 
certified it to be duly stamped. It was then received in evidence 
in the District Court. It follows that, in accordance with sec- 
tion 36 of the Act, its admission could not be called in question 
at any stage of the suiton a stamp objection. The question of 
admissibility is thus disposed of, | 

The attention of their Lordships was eaten to the provisions 
of section 37, which enables the Governor-General in Council to 
make rules providing that where an instrument bears stamps of 
sufficient amount, but of improper description, “ it may on` pay- 
ment of the duty with which the same is chargeable be certified to 
be duly stamped, and any instrument so certified shall then be 
deemed to have been duly stamped as from the date of its execu- 
tion.” Their Lordships entertain no doubt: that in pursuance of this 
‘section and the rules made thereunder (Rule 16 of the Rules of 
Fabruary 17th, 1395), the Collector would have been entitled in 
‘this case to exercise the powers given "by ‘the ‘section. 
The contention to the contrary is: that the section has no 
reference to any stamp excepta revenue stamp pure and simple, 
and that a revenue stamp surcharged “Cout Eee” is 
not within the meaning of the section a stamp of improper 
description. This appears to their Lordships to be putting too 
narrow a construction upon a remediadesection, and their Lordships 
would not'be prepared to assent to the opinion of the High 
Court of Allahabad in a reference under the Stamp Act (1) 


(1) (1901) I. L, R. 23 All. 273, é 
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so far as it concerns Court Fee stamps in their present form. «lt 
is plain, however, that the Collector was not asked to exercise his 
powers under section 37, but under section 38 (2) and section 40(4). 
These sections do not contain the provision inf section 37 
that the document when certified shall be deemed to have been 
duly stamped as from date of execution. It is necessary, therefore, 
to consiler the objection to the registration on the ground that, 


* when registered, the document was not duly stamped. The plain- 


tiffs meet this objection by relying upon the terms of Section 87 
of the Registration Act, which provides that ‘‘ Nothing done in 
good faith pursuant to this Act, or any Act hereby repealed, by 
any registering officer, shall be deemed invalid merely by reason 
of any defect in his appointment or procedure.” In seeking to 
apply this section it is important to distinguish between defects 
in the procedure of the registrar and lack of jurisdiction. Where 
the registrar has no jurisdiction to register, as where a person not 
entitled to do £o presents for registration, or where there is lack 
of territorial:jurisdiction, or where the presentation is out of time, 
the sectionis inoperative. See Mujidunnissa v. Abdul Rahim (1) 
On the other. hand, if the registrar having jurisdiction has made a 
mistake in the exercise of it, the section takes effect. Their Lord- 
ships have no.doubt that the mistake is an error in procedure, 
The prohibition against registration is included in section 35 of the 
Stamp Act amongst similar prohibitions as to admitting in evi- 
dencefand authenticating, which can only be regarded as proce- 
dure. The duty of the registering officer is to scrutinise the stamp 
and pass an opinion on its adequacy, as he purports to do in this 


very document, It would be remarkable that, if he madea mis- . 


take of possibly a few annas on the amount of stamp required, and 
admitted a document to registration, it woull be treated as 
having no effect years afterwards, Their Lordships are fortified in 
this vie by former decisions of this Board. In Sak Mukhun Lail 
Panday v. Saf Koondun Lali (2) the registrar had registered a deed 
of'sale in the absence of the vendors contrary to the provisions of 
section 36 of the (Registration) Act. The Board held that, having 
once been presented for registration, it was still in time for 
regular “registration, though the first registration may have been 
invalid. There appears to have been an admission” by the par- 
tiès thkt the first registratjgn was not valid. But the Board 
indicated an opinion that the first registration was validated by 
the provisions of section 88 of the Act (now section 87). Sir 
Barnes Peacock, in delivering the opinion of *the Board, said : 
(1) (1900) L. R. 28 I. A. 15. : (2) (1875) L. R. 2 I. A. 210. 


Vor, LI.] PRIVY COUNCIL; 


eIn considering the effect to be ien to section 49, that section 
must be read in conjunction with section 88, and with the words of 
the heading of part ro, “Of the Effects of Registration and Non- 
Registration, i Now, considering that the registration of all convey- 
ances of immovable property of the value of Rs,1oo or upward is by 
the Act rendered compulsory, and that proper legal advice is not 
generally accessible to persons taking conveyances of land 
of small value, itis scarcely reasonable to suppose that it was 
the intention of the Legislature that every registration of a deed 
should bs null and void by reason of a non-compliance with the 
provisions of Sections 19, 21, or 36, or other similar provisions, It 
‘is rather to be inferred that the Legislature intended that such 
errors or defects should be classed under the general words 
“defect in procedure” in section 88 of. the Act, so that innocent 
"and ignorant persons should not be deprived of their property 
through any error or inadvertance ofa public officer, on whom 
they would naturally place reliance. If the registering officer re- 
fuses to register the mistake may be rectified upon appeal, under 
Section 83, or upon petition under section 84, as the case may 
be; but if he registers where he ought not to register, innocent 
persons may be misled, and may not discover, until it is too late 
to rectify it , the error by which, if the registration ;is in conse- 
quence of it to be treated as a nullity, they may be deprived of their 
just rights. 

The opinion there expressed was adopted by the Board in 
Mohammed Ewaz v. Birj Lall, (1) where two of the persons execu- 
ting the deed admitted execution by themselves, but denied 
execution by the third party. The principle has been applied 


to registration of an insufficiently stamped deed by the High Court 


of Calcutta in Sarada Nath DRallackarya v. Gobinda Chandra Das 
(2), a decision of which their Lordships approve. On this pagt of the 
case Both the Courts below decided in favour of the plaintiffs, rely- 
ing upon the decision of the High Court of Calcutta above cited, 
= Their Lordships are therefore. of opinion that the plaintiffs 
were entitled to succeed in the suit, The appeal should be 
allowed. The decree of the High Court should Be ses aside, 
and the decree of the District Judge restored. Their Lordships 
will humbly advise His Majesty accordingly. The respondents 
must pay the costs of the appellants hère and in the High Court, 


J. Æ. Laméert : Solicitor for the Appellants. 
Bramall & Bramall: Solicitars for the Respondents. 


K. J. R, : Appeal allowed. 


(1) (1877) L. R. 4 L A. 176, | * (2) (1919) 23 C, W. N. 534. 


P. C. 


1920. ° 
Muro 
Ma jim May 


S. R. M, M.A, 
Chettyar Firm, 





Lord Atkin. 





THE CALCUTTA LAW JOURNAL, [ Vor. LI; 


PRESENT: Lord Carson, Lord Darling, Sir Lancelot Sanderson, 
Sir George Lowndes and Sir Binod Mitter, i 


RAGHUNATH PRASAD SINGH AND ANOTHER 
U. 
THE DEPUTY COMMISSIONER, PARTABGARH, AND OTHERS, 


[ON APPEAL FROM THE CHIEF Court oF OupH at LuckNOW.]' 


Construction of Will— Devise of atsolute estate—Subsequent restrictive condi- 
tions, effect of, 

It is always dangerous to construe words of one Will by the construction of 
more or less similar words in a different Will which was adapted by a Court in 
another case, 

Sasiman Chowdhurain and others x v. Skib Narain Chowdhury and others (1). 
relied on. . 

The Court, in construing a Will, when it finds that the whole plan of the 
donor of the prdberty cannot be carried out, will nevertheless uphold that part of 
it which gives effect to the paramount intention of the testator rather than hold 
that the Will should fail entirely. 

Where there are clear dispositive words in a Will creating, in the first 
intance, an absolute estate of inheritance in the legatee, subsequent restrictive 
clauses which are to'come into operation after he has so inherited, cannot displace 
the effect of such dispositive words, but must be regarded as merely conditions 
subsequent which, being repugnant to the absolute estate, are void and must 
therefore be rejected. 

Bhaidas Shivdas v. Bat Gulab and another (1) followed, 

Appeal No. 44 of 1928, by special leave, from a decree, dated 
the 27th April 1926, of the Chief Court of Oudh (Stuart C. J. and 

Wazir Hasan J.), upholding a decree, dated the 22nd April 1924, 
of the Subordinate Judge of Partabgarh. 

The principal question for determination in the present appeal 
was whtther on the true construction of the Will, dated the 6th 
November, 1884, of Raja Ajit Singh, his nephew, the late Raja 
Partab Bahadur Singh, took a life interest or an absolute interest in 
the property devisedeby the said Will. A translation of the material 
clauses of the Will appears in the judgment of their Lordships. 

The appellants having been refused leave to appeal by the Chief 
Coyrt of Oudh, obtained special leave to appeal to Mis Majesty in 
Couneil ; (see Z. L. R. 2 Luck. 93). d 

Dunne, K. C. and Jopling for the Appellants. 

De Gruyther, K, C., Wallach and Dube. for the Respondents, 

(1) (1921) L.R, 49 I. A. 25; 35 C. L. J. 427. ° 

(a) (1921) 49 I. A. 15 35 C. LJ. 314. | 


Vor. Lİ.) . PRIVY COUNCIL. 


* Dunne, K.C.: It was not the intention of the testator to 
confer on Raja Partab Singh absolute ownership. The legal effect 
of the Will was to give Raja -Partab Singh an estate for life 
only. l ? 


The rule laid down in the Zagore case (1) has never been 
questioned. 


(Lord Carson : What we have to consider here is, what was the - 


rule there laid down.) 


[Sir George Lowndes : The Tagore case (1) is not necessarily an 
authority that the gift contained in the Will in the present case is 
one for life merely. | ; 

- [Zord Carson : Where are the words in the will showing that 
it is a life estate ? Refers to Lal Ram Singh v. Deputy Commissioner 
of Partabgarh (2).] 

(Zord Carson: After all, we have to come back to the words 
used in this particular Will, We cannot construd the Will by 
referenge to expressions found in other Wills.) 

(Lord Carson : If I make a Will of Blackacre absolutely in 
favour of my soa and then impose conditions which are illegal or 
void, my son gets the absolute property anl the restrictions are 
void.) 

(Lord Carson: The words used in this Will do not seem to me 
as conferring a life estate.) 

[Sir Binod Mitter refers to the word waris in the Will, Ina 
Bombay case Chunilal v, Bai Muli (3) the Judges held that the 
word meant an absolute estate.] 


[Zord Carson: What they say in the head-note to Chunilal v. 


Bai Muli (3) is that there is no real distinction between waris 
and malig, š 

* Dunne, K. C. submitted that the words do import a different 
meaning, The word malik confers an absolute and full estate, bet 


not the word waris. There is-an essential difference between waris 


and malik. 


e 
[Sir George Lowndes refers to Muyne’s Hindu Law, paragraph 
422, Where the rule in. Z'agore's case is summarized.] - T 


(1) (1872) t. A, Supp, Vol. 47; 18 W. R. 359 $3 9 B. L. R, 377- 
(4) (1923) L. R. 50 I. A. 265 3 7, D.R, 45 All. 5,6. 
(3) (1899) 1. L, R. 24 Bom. 425. 
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During the course of the argument the. following authorities 
were cited at the Bar ; 


Lalit v. Chakkun (1); Tarakeswar v. Soshi Shibluressur (2) ; 
Shookmoy v. Monoharri (3) ; Kristoromot v. Narendro (4) ; Skinner 
v; Naunilal (5); Bhoobun Mohini v. Hurrish (6); Ashutosh 
v. Doorga (1); Ratkishori v. Debendra Nath (8); Lal Ram vy, 


. -Deputy Commissioner (9); Bhaidas v. Bai Gulab (1o) ; Sasiman v. 


Sib (11) ; and Chunilal v. Bat Muli (12). 
Their Lordshins’ judgment was delivered by 


Sir Binod Mitter :—This is an appeal fromthe decree dated 
27th April, 1926, of the Chief Court of Oudh, affirming the decree 
of the Subordinate Judge of Partabgarh dated 22nd April, 1924. 
The litigation relates to properties originally owned by one Rajah 
Ajit Singh, who died oa the 18th December, 1889, having devised ' 
and bequeathed those properties to Rajah Partab Bahadur Singh 
by his will dafed the 6th November, 1884. Rajah Partab Baha- 
dur Singh died on the 18th June, 1921. 


The principal question for determination in the T Apical 


is whether on the true construction of the said will Partab 


took a life interest or an absolute interest in the propérty devised 
by the said will, The appellants (who are the heirs of Raja Ajit 
Singh) claimed to be entitled to the property in dispute in this 


‘appeal on the footing that Partab took only a life interest under 


the said will, and the respondents 4 to 9, who are devisees or 


‘transferees of or from  Partab, contend that Partab took an 
-absolute interest under the will. í 


The following pedigree shows the relationship ofthe parties to 


the present litigation : 


(1) (1297) L? R. 24 I. A, 76 ; 1. L, R. 24 Calc. 834. 
(2) (1883) I. L. R. 9 Calc. 952 ; L. R. ro I, A. 5t, 
(3) (1885) I, L. R. 14 Cale 684; L. R. 12 I. A. 103. 
(4) (1988) I. L, R. 16 Calc. 383; L. R, 16 I. A, 29, 
(5) 8913) €. L. R. 35 All. arr; L. R. 40 I. A. 105. 
(6) (1878) I, L. R. 4 Calc. 23; L. R. 5 I. A. 138. 
(g) (1879) L. R. 6'1. A. 182 ; I. L. R, 5 Cale 438; 
* (8) 11887) I. L. R. 15 Calc. 499; L.R, 15 L A. 37. 

(9) (1923) L. R, 5o I. A, 265. . 

(10) (1921) L. R, 49 I. A. 1j 35 C. L. J. 314. 

(11) (1921) L. R. 49 I. A. 25 3 35 Ck. J: 427. 

(12) (1899) I. L, R. 24 Bom. 420, bus n 


‘ 
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° B. AUDHAN SINGH. P. C. 
et | j | 1929. . i 
B. Sarabjit Singh (died Rajah Ajit Singh (died B. Bishnath Singh (died yeaa 
before the Afutiny and on 8th December, before annexation.) Raghunath Prasad 
without issue.) 1889, without issue ) Singh 
| V. 
BERI NE The Deputy Com- , 
B, Sitla Bakhsh Singb B. Deomangal Singh missioner, Partab. 
died on 28th April, (died in Mat ch, 1892, garh, 
1903. 1 : : 
9 | leaving three sons.) Sir Bipod Mitter. 
: e] | ' | i 
B, S Sukhdeo Singh (died B. Jagdeo Singh, Raja  Partab Bahadur 
without issue on Ist plaintiff, since Singh (died on 18th 
June, 1895). deceased. June, 1921}, leaving 
1 three widows, the 4th, 
P | 5th and 6th defendants, 
| respondents. 
| 
| | 
Raghunath Lal Anant Prasad, 
Appellant No. r. Appellant No, 2. 


The learned Chief Judge of the Chief Court of Oudh has 
given an account showing how Ajit Singh acquired» the proper- 
ties whjch he disposed of by his will, It is therefore not. necessary 
to reiterate the same. It is sufficient to state that Raja Ajit 
Singh was a Talukdar of Oudh and his name was entered as such ə 
in the lists r, 2 and 5 prepared under section 8 of Act I of 1869. 

The said will contairs inter alia the following provisions :— 

“ As I have got no self-begotten son so according to the powers 
given by the law of Government and under the custom prevailing 
in the province, I have to express my heart's desire by this will 
subject to some provisions and restrictions given below ^in order 
that, on my death, according to my desire this document may be 
acted upon without any dispute, viz, after my death my entire 
estate and property movable and immovable already acquired by 
me or acquired hereafter before my death shall all vest in Lal 
Partab Bahadur Singh, son of Sitla Bakhsh Singh, who, according 
to my «experience, is very compete it and worthy man,, and I trust x 
he shall follow all the religious principles of Hindus and shall pags. 
his whole life in a good manner, Lal Partab Bahadur Singh sha// 
be my heir and successor. The said heir after he has inherited me, 
shall be bound to abide by all the following terms.” * o 

The italics are for the purposes of this judgment. 

Then follow various terms which the testator Ajit said *that 
the heir would-be bound to follow, *€lause I provides that the 
heir shall be bound to adhere strictly to the Hindu religion. 
Clause 2 declares (hat the heir: shall have no power to transfer 
any immovable property bequeathed under the will, and further 
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declares that the bequeathed Za/vka entire and compact sháll 
gradually descend to the successors of the legatee subject to the 
restrictions laid down as binding upon the legatee, Clause 3 
directs that the legatee and his representatives shall have no 
power to alienate the properties. Clause 4 empowers the legatee 
to deal with the property acquired or purchased by him from 


„the income and savings of the properly bequeathed. Clauses 5 


and 8 are of great importance and are as follows :— 

“o, If the legatee passes his period  oflife in accord- 
ance with my desire then after bis death this estate and property, 
be it the #/sga acquired under sanad or obtained under a grant 
made by British Goverament, shall according to the rules of pri- 
mogeniture subject to the above provisions and the terms of the 
sanad granted by Government pass to the successors of the legatee 
without division and distribution under clauses 1, 2, 3, 6 and rr i 
of section 22, Act I of 1869. But the heir also, whoever he may 
be, shall be beund to abide by all these provisions whatever may 
be the law,” : 

* 8, Inexecuting this will the clauses 4, 5, 7, 8, 9 and ro 
of section 22, Act I of 1869 have been purposely avoided because 
the heart's desire of the testator is solely this, that the estate may 
remain with the male heirs of his sombansi family and the above 
said clauses are quite contrary and against this desire,” 

Clause 7 declares that if the legatee or any of -the successors 
ofthe legatee accepts any other religion, giving up the Hindu 
religion or contrary to the provisions of the will, transfers the 
property;bequeathed wholly or in part, anl in consequence thereof 
he is suspended under the orders of the Government or by suit 
filed by the rightful heir after it had' been fully proved, then 
conditions of provision 5 shall at oace attach to the inheritance, 

On ist May, 1922, Jagdeo Singh, who was the brother of 
Partab and father of the appellants, instituted the present” suit 
inthe Court of the Subordinate Julge of Partabgarh, alleging 
that Partab -had only acquired an estate for life under the will 
of Ajft Singh, and that on his death the same passed to him 
(Jagdeq) as the heir of Ajit Singh. Jagdeo died during the pen-. 
dency of this litigation, leaving his two sons, who are, the present 
appellants, The Trial Court as well as the Chief Court of Oudh, 
held that Partab acquired ast absolute estate of inheritance, 

The appellants contended that inthe earlier part of the will 
the words “ the properties shall veet in Partab" and that “Partab 
shall be my heir and successor”, are ambiguous. and do not show 
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any*clear intention to create an absolute estate in favour of 
Partab. They further cóntended that clause 5 shows a clear 
intention on the part of the testator to create successive: life 
estates in the manner provided by that clause, and this construction, 
they atgued, is further borne out by a reference to clauses r, 2, 3 
and 7-of the will. ‘Their contention, further, is that successive 
life estates are bad except in cases where such bequests are in 
favour of persons who are capable of taking the interest as 
** purchasers" under the will [Tagore v, Tagore (1)], and therefore 
that Partab only acquired an estate for life and on his death the 
estate vested i1 the original plaintiff Jagdeo Singh. 

The respondents contended that the words “ property shall 
vest in Partab,” and that “ Partab shall be my heir and successor" 
are clear dispositive words conferring an absolute estate in Par- 
tab, and-that the subsequent clauses, i.e., I, 2, 3, 5 and 7 are merely 
conditions subsequent which are repugnant to an absolute estate 
and must therefore be rejected. . 

Attempts on the part of a testator in India to restrict devolu- 
tion of properties which he bequeaths to a legatee absolutely 
and to prevent alienations of such properties are quite common, 
and wills containing such provisions have often come up for deci- 
sion before the Board, The question for determination has always 
been whether there are dispositive words creating an estate of 
inheritance, in the first instance ; and, if so, whether the subse- 
quent restrictive clauses are sufficient to displace the effect of such 
dispositive words or whether such subsequent clauses are merely 
repugnant to the absolute estate. [Bhaidas Shivdas v. Bai Gulab 
and another (2)] . 

A large number of decisions, were cited both by the appellants 
and the respondents, but they are useful only in so far as they lay 
down the principles of law whlch have to be observed in cogstruing 
the:ptesent will, 

Their Lordships of the Judicial Committee in Siiman Chow- 
dhurain and others v. Shib Narayan Chowdhury and others (3). 
said : 

* It is always dangerous to construe words of one “will by the 
construction of more or less similar words in a different will which 
was adopted by a Court,in another case." "OR" 

The rule of construction embodied*in section 82 of the Succes- 

(1) (1872) I, A. Supp, Vol 47 (66). 

(2) (1921) Lè R. 491 À«1535 C. D. J. 314. 

(3) (1921) L, R. 49 I. A. 25 (32) 5 35 C. Le J. 427. 
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sion? Act of 1865, which applies to this will, is that where. proper- 
ty is bequeathed to any person, he is entitled to the whole inter- 
est of the testator therein unless it appears from the En that 
only a restricled interest was intended for him. 

The other rule of construction embodied in section 494: of 
the Succession Act and also applicable to this will, is ‘that. the 
intention ofthe testator is notto be set aside because it cannot 
take effect to the full extent, but effect is to be given toit so far 
as possible.” Cases are not rare in which a Court of construction, 
finding that the whole plan of the donor of the property cannot 
be carried out, will yet uphold that part of it which gives effect to 
the paramount intention of the testator rather than hold that the 
will should fail. entirely. 


The question therefore is what was the paramount intention of | 
the testator as expressed in this will, Reading the will as a whole, 
it appears that theftestator’s primary intention was to benefit Partab- 
and his branéh of the family, The testators further did not intend 
his immediate heir and the latter’s branch of the family to have 
any interest in the estate. With that view he made Partab his 
heir and successor. 


Now, a male heir when he inherits takes the estate absolutely, 
and it seems to their Lordships that the testator intended that Par- 
tab should have the same interest as if Paz/ab were his real heir. 

Their Lordships are of opinion that tls words in the will’ 
“that the estate shall vest in Partab” and that he shall be the 
testator’s “heir and successor” are clear dispositive words creating 
án absolute estate of inheritance in Partab, and they are further 
of opinion that the various clauses referred to above which 
were to come into operation after he had so inherited, must be 
regarded as an attempt to impose repugnant conditions upon 
the est"te ‘so created and are, therefore, void. 


F Their Lordships, therefore, hold that Partab acquired an abis 
lute interest in the estate. 


Their Lordships, ‘however, are of opinion that the difficulty in 
the cogstruétion of this will has been caused by the language 
used by the testator himself, and they thiok that the costs incur- 
red*by all parties in this litigation in all ifs stages should come 
out of the estate, The respondents between themselves will 
be entitled to one set of costs. 


Their Lordships will accordingly advise His Majesty that 
this appeal and the suit shoyld be dismissed, but that the costs 
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of the appellants and one set of costs for the ee should 
come out of the estate, 
Barrow, Rogers, and Nevi? ; Solicitors for Appa 
Solicitor, India Office, and Æ.: S. Z. Polak: Solicitors for Res- 
pondents, 





K, J. R, Appeal dismissed, 
. ® 
APPELLATE CIVIL. 
Before Mr, Justice Page and Mr, Justice S. C. Mallik. 
RADHA KRISHNA KULAL AND OTHERS : Civir. 
V. 
, : 1929. 
NIL KAMAL KULAL AND ANOTHER.* ad 
March, 22. 

Limitation—Adverse foisessiot against widow or daughter—Reversioner, 8 
Adverse possessipn gained against a woman holding a widow’s or a daughter's oe 


estate is binding against the reversionary heirs: Vaithialinga v, Srirangath (1) August, 31. 
and Aurabindo v. Mottorama (2), 


Appeal by the Defendants. 
Suit for confirmation of title and for recovery of possession. 





The material facts appear from the judgment, T 

Mr. Ram Doyal Dey for the Appellants, 

Messrs. Bejoy Kumar Bhuttacharjee ani Probodk Krishna: 
home for the Respondents, — 

The learned Judges remitted an issue for determination by the 
lower appellate Court by the following judgment : 

Certain properties belonged to one Chaitanya. He died leav- 1928. 
ing a widow Fuleswari. Fuleswari had a daughter Uma and Uma Hacks a 


had a son Purna. In 19rog, three days after Uma’s death, Purna —— 
executed a Kobala in favour of the plaintiffs That Kobala has 
been found to have been executed for consideration and to be 
valid in law. Upon the strength of that Kobala the Plaintiffs 
brought the present suit in part for confirmation ôf title and ia E 
part for recovery of possession. The only properties with whidh 
we are concerned in this appeal are those mentioned in schedules 
Nos, rand 2, The defence which was set up was that Fuleswari 
had a Son Sasti and on Sssti's death that the defendants succeeded 

CAppeal from Appellate Decree No. 2041 of 1926, against the decgee of a 
Babu Asutosh Ghosh, Subordinate Judge, 1st Court, of Chittagong, dated tlle 
3rd May, 1926, modifying that of Babu Kali Prasanna Piplai, Munsiff, 2nd 
Court, of Patiya, dated the 2oth February, 1925, 

(1) (1925) 42 C, L T. 553 5 L. R. 52 f, A. 322 ; 30 C. W, N. 313 P. C, 

(2) (1928) 32 C. W. N, 913, 
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as his heirs. This story was disbelieved. The finding of the 
lower appellate court, however, is that with. respect to the lands in 
schedules 1 and 2, for a considerable tima» the defendants were in 
actual possession. There is no finding as to the date on which 
Fuleswari died, and therefore, it is impossible to say whether 
before her death and while she was in possession of a widow's 
estate, the defendants by adverse possession had extinguished the 
right of all persons claiming as the heirs of Chaitanya. The learned 
Subordinate Judge refrained from considering the question whether 
the possession of the defendants was adverse or not, because in 
his opinion when the succession opened to Purna, he had 12 years 
within which to establish his right, and this suit admittedly was 
brought within that time. The learned Advocate for the appellant, 
however, has argued that if the defendants had acquired a title by 
adverse possession against Fulleswari or after her death against’ 
Uma during the subsistence of the widow’s estate, then as the 
widow was representing the estate the adverse possession gained 
against her would be binding upon the reversionary heir, In the 
circumstances of the case learned advocate contended that 
the possession of the defendants must be deemed to have 
been adverse and therefore, that Purno had no title which he 
could transfer by the Kobala to the plaintiff at the time when he 
executed it. The authorities have been exhaustively canvassed 
before us and we are of opinion, as the law stands at present, that 
adverse possession gained against a woman holding a widow’s or a 
daughter's estate is binding against the reversionary heirs (See 
the case of Vatthialinga Mudaliar v. Srirangath Anni (1) and the 
case of Aurabindo Nath Tagore v, Monorama Debi (2) It 
therefore, became necessary for us to consider ` whether we 
should be justified upon the materials before us in arriving at 
a conclusion ourselves as to whether the defendant’s possession 
was adverse to Fuleswari or Uma or not, and whether it extended 
from at least 12 years before Fuleswari’s death. In the circums- 
tances and having regard to the nature of the evidence, we do not 
think on second appeal that we should be justified in this case in 
exérciging the power which is entrusted to us under section 103 of 
the Code of Civil Procedure. The case, therefore, will be’ remitted 
to the lower appellate Court in order that the following i issue may be 
determined, "namely whethes«he defendants had acquired a title by 
adverse possession against Uma or Fuleswari during her life time, 
(1) (1925).42 G, L. J. 563 ; 30 C. We N. 313 (P. €) EC 
(2) (1928) 32 C. W, N, 913 i 
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Both parties will be at liberty to adduce such further evidence Civit. 
upon this issue as they may be advised. We do not propose to 1929. 
consider thee facts ourselves, Or to express any opinion one way OT Radha Krishna 
the other, for the issue is one which the learned Subordinate Judge Kulal 


must determine according to law. The appeal will be retained in Nil Kamal Kalal. 
this Court, and when the issue has been determined, the record = 
will be returned to this Court for further consideration. " 
On return of the record, after the determination of the issue by 
the lower appellate Court the following judgment was delivered : 
Page and Mallik, JJ :—The finding of the lower appellate 
Court upon remand, ip our opinion, is decisive on this appeal. The 
state of law created by the case in Vatthialinga Mudaltar v. Sri- 
vangath Anni (1) is unsatisfactory. But having regard to the 
Observations which were passed at the time when we made the 
order of remand, in our opinion, the appeal must be allowed and 
the suit dismissed with costs in all Courts, I 
A T. M, Appeal allowed, 
(1) (1925) 42 C. L. J. 563; L. R. 52 I. A. 225; 30 C. W. N. 313. 


March, 29. 


Before Mr. Justice Cuming and Mr. Justice S. K. Ghose, 


v. 1929, 
SUCHITRA BAISNABI.* pis 


May, AI, 42. 


BHABANI CHARAN BANIKYA Ewin 


Shebatt—Grant of heritable, transferable and non-mokarari lease—Binding on 
Succeeding “tenant—No vent fixed —Rent, if enhancible—Description as 
taiyati lease-~-Bengal Tenancy Act (VIN of 1885), if applicadle~-Death of 
plaintiff after decision but before filing of appeal—Afidarit, if necessary. 


lt is competent for a shebait without legal necessity to grant a traffsferable 
and Keritable lease, which is permanent in so far that so long as the rent is paid 
regularly the tenant will continue to enjoy the land ; such a lease is binding of 
the succeeding tenant. " 

' Maharanee Sibessteree v. Mothgora Nath (1) referred to, 

Palaniappa Chetty v. Sreemath Devasikamony Pandara Sannaghi (2) 
distinguished. . 

Where from the stipulation in the Patta it appears that the tenancy is pegna- . 
nent in so far that so long the*rent is paid regularly the tenant will continue td á 

! . 


* Appeal from Appellate Decree No. 864 of 1927, against the decree of T. M. 
Pringie Esq., District Judge of Tipperah, dated the and February, 1927, 
reversing that of Moulvi Hasibuddin Ahmed, Munsiff, 1st Court of Brahmanberia, 
dated the 13th March, 1926. : "E: 

(1) (1869) 13 M. 1. 4, 270. (2) (1917) L L. R. 40 Mad. 709; 25 C. L. J. 153 
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enjoy the land, but there is nothing to show that the rent is fixed and the tenaficy. 
is heritable and transferable and the Patta described itself as a raiyati settlement 
of a tank : l Mi 


Held, that these stipulations are not inconsistent with the landlord's right 
to enhance the rent: Bhupendra vw, Harihar (1) and Krishnendu v. Kusum 
Kumari (2). 


That the mere fact that the tenancy is that of a tank noes not take it oit of 
the operation of the Bengal Tenancy Act. 


"The original plaintiff died after the decision of the suit in the primary Court 
and before the filing of the appeal and A got herself substituted as the widow of 
the original plaintiff. There was no affidavit .to the effect that she: was the 
present shebait : . ; 200. o7 


Held, that isis could be-no lega! objection as to the ‘application for substi- 
tution not being supported by an affidavit especially as the learned - Judge was 
satisfied from the evidence of defendant’s witness that the Baisnabi of the former 
shebait joined in the performance of the sheba,- _ 

Appeal by the Defendant. 
Suit for recovery of Khas possession of a , tank, 
The material facts appear from the judgment. 
Mr. Hemendra Kumar Das for the Appellant. 
Mr. Rupendra Kumar Mitra for the Respondent. 

C. A. V. 
The following judgments were delivered : E 


S. K. Ghose, J — This appeal arises out of a suit E recovery 
of Khas possession of a tank on establishment of the plaintiff's 
title thereto. The plaintiffs case is that the tank is the debutter 
property of an idol. Hare Krishna, the last shebait, being unable 
to perform his duties, the plaintiff was appointed shebait' in 1325 
B. S. and since then he had been in possession of the tank, but he 
was dispossessed by the defendant in 1331, B.S. Hence the suit, 
The defence of defendant No. 1 was that the tank was the personal 
properfy of Sital Bairagi a previous shebait, that Hare Krishna 
let out the t&nk to defendant No. 1 the raiyati right onthe 29th 
hadra 1326 B. S, and that since then he had been in possession, i 
Theelearned Munsiffe who tried the suit found that Hare. Krishna | 
executed a jease of the tank in suit in favour ofthe defendant. on 
the 29th Bhadra 1326 B. S. vide Exhibit A. He thought that prob- 
ably the tank was the personal property of Sital Dass Bairagi ; but 
he considered ‘that even if jt were debuttér property, the lease was 
tinding on the plaintiff, for it was not a permanent, but only an 
^idinary raiyati, settlement. Further he found that the’ defendant. 


(1) (1920) 24 C, W. N, 874. (2) (1926) L. R. 541. A. 48 ; 45 C. L. J. “305. : 
b. . * . S crura FEES 1, E 
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had re-excavated the tank and made certain improvements which 
was hecessary. Taking all these facts into consideration the learned 
Munsiff thought that the lease was binding upon the plaintiff, The 
learned District Judge on appeal did not interfere with the trial 
Court’s finding that the defendants had satisfactorily proved that 
Hare Krishna had executed Pottah exhibit A. But the learned 


District Judge held that the tank was debutter ‘properiy dedicated - 


to the worship of the idol. He then proceeded to construe the 
document exhibit A and he held that by it a permanent interest was 
created iri favour of the defendant No. 1, and finding that no legal 
necessity had been made out, he thought that the lease was not 
binding upon the plaintiff. He accordingly allowed the appeal and 
decreed the suit, Hence this appeal by the defendant No. x. 

The principal point that is raised in this appeal is that the Court 
of appeal below placed an entirely erroneous construction on the 
lease exhibit A, that it should be held that the grant made in that 
document was that of the rights of an occupancy raiyat, and that 
it.was within the competence of the shebait to make such a grant. 
It is pointed out that the learned District Judge has put a wrong 
construction upon the word “niyamita” (aaf) which he 
has taken to mean settled or fixed ; whereas the proper meaning of 
this word is regular, implying that tha rent should be paid regularly. 
The actual words in the lease are these “GF gfi fafa sul 
qimia win Rea aX tN” etc. I consider that the con- 
tention on behalf of the appellants is correct, The material 
portion of the document may be translated as follows “you having 
taken rayati settlement of the land mentioned below and having 
dug a tank and you having now prayed for taking settlement 
thereof without any fixed term I have granted your prayer. 
Accordingly you having paid me Rs, ro as Najar Selami for the said 
tank, and I having received the said money do hereby execitte this 
Patê without any fixed term. You shall pay to mye office every 
year an annual jama of annas eight for the said tank, No objection 
as to páymerit of rent will be entertained without Dakhilas. You 
will pay the rent acéording to the Kists mentioned below. If you 
make default in paying any instalment I shall be entitled to *realise 
án interest of Rs, 3-2 per cent per mensem with damages and costs 
and you will be bound td pay, and will be entitled to enjoy "the 
(land) from son to grandson and other heirs with. rights of gift and 
sale by paying rent regularly in respect of the said land, My sons 
and grandsons or.any other heirs will not be entitled. to object 
thereto. If anybody does so his objections will be disallowed by 
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law.” From these stipulations in the Pottah i£ seem; to. ms that 
the tenancy is permanent in so far that so long as the rent is paid 
regularly the tenant will continue to, enjoy the land. But there is 
nothing to show that the rent is fixed. On the contrary there is 
nothing to prevent the landlord from exercising his ordinary right 
to enhance the rent. No doubt there are words going to show that 
no term is fixed, and that the tenancy is heritable and transferable. 
But these stipulations are not inconsistent with the landlord’s right 
to enhance the rent. By way of illustration I may refer to the case 
of Bhupendra Chandra Singha v. Harikar Chackravarti (1) which 
was a case ofatenure. There, though the document creating the 
tenure showed that there were expressions going to show that the 
tenure was Maurasi, it was held that there was nothing to show that 
it was intended to be Mokarari. The fact that in the present case 
there is no recital of necessity confirms the view that it was not* 
intended that the alienation should be permanent in the sense that 
the rent should be fixed for alltime. The absence of a word like 
"Mokarari?also supports my view. I may refer to the case of 
Krishnendra Nath Sarkar v. Kusum Kumari Debi (2) which again 
ig a case of a tenure, On the other hand the Pottah on the face of 
it describes itself as a raiyati settlement. My conclusion, therefore, 
is that in this case the lease did not stipulate for a fixed rent, but 
that the only stipulation was that the tenancy should be permanent 
so long as the rent was regularly paid, but this rent is liable to 
enhancement according to law, In this view, there is no doubt, the 
lease was within the competence of the shebait and is binding on 
the plaintiff. In the case of Palaniappa Chetty v. Sreemath Deva- 
sikamony Pandara Sannadhi (3) the lease was ata fixed rent, But 
in this case, as I have said, the lease is not to that effect, On the 
other hand it leaves to the idol’s estate the benefit of an augmenta- 
tion of gent from time to time and this is within the competence of 
the shebait as was pointed out in the case of Makarance Shibessouree 
Debia v. Mothoora Nath Ach iwjo (1). 


Qn behalf of the, respondent a suggestion has been made that 
the tenancy is one under the Transfer of Property Act, But no such 
suggestion was made inthe Courts below where it seems to have 
been assumed that the tenancy is under the Bengal Tenancy Act. 
The mere fact that it isa tank does not take it out of the operation 


(1) (1920) 24 C. W. N. 874. 

(2) (1926) L. R, 54 I. A. 48; 45 C. L- J. 305. 

(3) (1917) I. L. R. 4o Mad. 709 P, C. ; 26 C. L. ] 153, 
(4) (1869) 13 M. I. 27 œ 
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of the Bengal Tenancy Act, On the other hand it was the subject 
of a record of rights under the Bengal Tenancy Act and the lease 
on the face of it is a raiyati lease. There is therefore no force in the 
suggestion that the lease is under the Transfer of Prop. rty 
Act. 

There is one other matter which has been argued before us and 
that is that the learned District Judge was not right in allowing the 
present respondent Suchitra Baisnabi to appear as the plaintiff 
appellant in the place of the original plaintiff. It appears that 
the original plaintiff died after the decision of the suit in the lower 
Court and before the filing of the appeal, and that Suchitra Bais- 
nabi got herself substituted as the widow ofthe original plaintiff. 
Itis contended that this should not have been allowed in the 
absence of an affidavit to the effect that she was the pre sent shebait. 
There is no rule of law that an application of this nature must be 
supported by an affidavit, In the present case itappears that the 
learned District Judge was satisfiel from the evidence of D. W. 
No. r that the Baisnabi of the former shebait joined in the per- 
formance of the sheba, It does not seem to have been disputed that 
the original plaintiff was dead and that Suchitra was his widow, 
In the circumstances the learned District Judge was ju:tified in 
allowing Suchitra to prosecute the appeal. 


In view of my finding that the lease is binding on the plaintiff 
the appeal must succeed and the suit must stand dismissed. The 
decree of the trial Court is restored and the appellant will get his 
costs in all the Courts, 


Cuming, J :—1 agree. 
A, T. M, Appeal allowed, 
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Before Mr. Justice B. B. Ghose and Mr, Justice S. E. Ghose.” 


HARIBANDHU PAL AND OTHERS 
V. 


FIRM STYLED HARI MOHAN, MOHIM CHANDRA, ` 
"KAILASH CHANDRA AND HIRALAL SAHA,* ` 


Decree, execution of—Suit against firm, nature of—Suit against a firm con- 
sisting of one member only—Death of the one member bifore decree—Proce- 
dure to be followed—Decree against the firm consisting of one member ‘after 
his death, if nullity —Execution Court, ifcan go behind the decree—Ciril 
Procedure Code ( Act V of 1908), Sec. 47, O. 30, Rr. 4, 10~Question relating 
to execution between the decree-hcl ler and the legal representative of ihe 
deceased member of firm consisting of oe member only—Estoppel—Attachment 
before judgment—Assels treated as assets of the firm—No objection ‘raised 
that the property attached was no! the property of the firm. ° 


The rule allowing a person to sue a firm in the name of the firm is only a 
short way of describing the defendants. 


' The position ofa person carrying on business in a firm name only is that of a 
person who has got an afias and a plaintiff desiring to sue him -can Sue: him in 
his other name. 


If a person carrying on business in the name of a firm dies pending suit, it is 
necessary to bring his legal representatives on the record to have a proper decree 
made in the suit. If the plaintiff fails to do so, thenthe decree is made against 
a dead man, having a different name from his own proper aame, and in that" case 
the decrée would be an absolute nullity, iss 


A decree isa nu'lity on the ground that the Couit had no jurisdiction, 
whether pecuniary or territorial or in respect of the judgment-debtor's person to 
make the decree and an executing Court is entitled to refuse to execute the 
decree on the ground that it was made without jurisdiction: Gorachand v. 
Profulla (1). M the person against whom the decree was made was already 
dead at the time of the decree, the decree was made without jurisdiction and 
would be a nullity and the executing Court can enquire iato the question whether 
the decre@is a nullity or not. . 

lf a fira consifts of only one person or in other words, if one person carries 
on business in the name or style other than his own name, order 30 rule 10 of 
the Code of Civil Proceduge applies, but if the firm consists of two or more 
persons, order 30 rule 4 is applicable, if a member dies pending suit against the 


firm and hefore decree. 


A decree was obtained against a firm named Banamali Dinabandhu Pa]. 
Certa propértjes were attached before judgment and the decree-holders sought 
e. . 


* Appeal from Original Order No. 389 of 1928, against the order of Babu 
Kumud Kanta Sen, Subordinate Judge, Ist Court, of Dacca, dated the I;th 
July, 1928. ! 

(1) (1925) I. L, R- 53 Calc, 166 (F, B.) ; 29 C. W. N. 18 GEL ia 
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to enforce the decree by the sale of those properties against the legal representa-- 
tives of Dinabandhu Pal. Dinabandhu never raised any objection that the pro- 
perty could not be attached for the debt of the firm. In execution it. was said. 
that the properties were purchased by the ancestor of Dinabandhu : 

Zeid, that the question fell within section 47 of the Code of Civil Pohi 

That the properties became the assets of the firm by reason of Dinabandhu's, 
not raising any objection to these properties not bein g liable for the debts of the 
plaintiff. 


Appeal by the Judgment- -debtors, 
Application.for execution of decree. ` : i d 
‘The material facts appear from the judgment. 


Dr. Naresh Chandra Sen Gupta, Messrs, Urukramdas Chucher- 
butly and Bama Prosanna Sen Gupta for the Appellants. 


" Messss. Sarat Chandra Roy Choudhury ani ‘Bhasirath Chandra | 
Das for the Respondent, 


- The following judgments were delivered ; 


B. B, Ghose, J:—-This is an appeal by the judgment-debtors- 
who claimed to be the representatives of one Dinabandhu Pal 
against an order of the Subordinate Judge refusing their application. 
to the effect that a decree obtained by the defendant-firm cannot 
be executed against certain properties which were veing sought 
to be sold in execution of the decree. The decree was 
obtained by a firm named Bonamali Dinabandhu Pal Cer- 
tain properties were attached before judgment and the: 
decree-holders now seek to enforce their decree by the sale of those 
properties. The.firm of Bonamali Dinabandhu Pal carried on 
business as dealers in piece goods at Dhamari Bazar in the District: 
of Dacca. The objections raised by the appellants in the Courts 
below. were two-fold. -The first was that the firm of Bonamali 
Dinabandhu Pal wasa one man firm the owner of whigh was 
Didabandhu Pal alone. When the suit was pending,in the High: 
Court, Dinabandliu died and a decree was made against the firm: 
Bonamali Dinabandhu Pal after the death of the sole proprietor of 
the firm Dinabandhu Pal. The decree made. by the High Court: 
was, therefore, void. Although it purported to be a deeree against 
the firm, it was really a decree against Dinabandhu Pal deceased. 
and as no decree could have been passed against the dead man,*the: 
decree is void as having been made - without substituting his heirs 
and it cannot, therefore, be executed. The second objection was 
that the. properties against whichtexecution is sought to be levied 
were. not properties belonging to the firm and, therefore, execution 
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Cannot proceed as against those, The learned Subordinate Judge 
has rejected both the objections raised by the appellants before 
him. He had the plaint in the suit filed in the High ,Court before 
him and he held that the decree was against the firm of Bonamali 
Dinabandhu Pal, As an executing Court he could not go behind 
the decree and he relied for that propositio1 on the case of 
Gorachand Haldar v. Profulla Kumar Roy (X). With regard to the 
second point he was of opinion that under order XXI, rule 5o, the 
plaintiff firm is entitled to execute their decree against the pro- 
perties which were attached before judgment during the life-time 
of Dinabandhu Pal who raised no objection whatsoever to the 
attachment whether these properties were of the defendant—firm 
or the personal properties of Dinabandhu Pal. 

The learned Advocate for the appeilants contends that the 
appellants are entitled to succeed in their appealon either of the 
two grounds, The first ground that he urged was that the decree 
was void as having been passed against a dead man, It is hardly 
necessary to repeat that the rule allowing a person to sue ẹ firm in 
the name of the firm is only a short. way of describing the defen- 
dants. The suit is really brought against the members of the firm, 
There are certain other provisions in O. 30 of the Code of Civil 
Procedure relieving the plaintiffs from taking certain steps with 
regard to service of notice or the substitution of the heirs ofa 
partner if he happens to die during the pendency of the suit. The 
relevant rule that we need refer to at present is rule (4) of order 30, 
That rule, however, applies in terms where the members of a firm 
consist of two or more persons. The question is what rule should 
apply if a firm consists of only one person, or in other words, if one 
person carries on business in the name or style other than his own 
name, This is covered by rule ro of order 3o which provides that 
“Any person carrying on business in a name or style other than his 


' own name may be sued in such name or style as if it were a firm 


name ; and so far as the nature of the case will permit, all rules under 
this order shall apply’ The question is what would happen ifa 
person carrying on business in the name ofa firm dies during the 
pendency ofthe suit, It cannot be disputed that if a man dies 
before any suit is instituted against him, the suit would be infruc- 
tpo as having been brought against the dead man who used to 
carry on business under an das, As I understand it, the position 
of a person carrying on business in a firm name is only that ofa 
person who has got an afas and a plaintiff desiring to sue him can 


(1) (1925) I, L. R. 53 Calc. 166 (F. B.) ; zo C. W. N. 948 5 42 C. L, J. t1. 
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sue him in his other name, If during the continuance of-the suit 
that person dies, itis necessary, in my opinion, to bring his legal 
representativgs on the record to have a proper decree made in the 
süit, Ifthe plaintiff fails to do so, then the decree is made against 
a dead man, having a different name from his own proper name, 


and in that case the decree would be an absolute nullity. The’ 


point raised in this case is free from authority and Dr. Sen Gupta 
says that after his research he has not been able to find any casé 
actually governing the position, It appears, however, that there is 
a cognate rule under the Rules of the Supreme Court in .England 
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which is Order 48A, rule 11. No decided case has been cited in: 


the last edition of the Annual Practice of 1929 on the question as 
to what would happen onthe death. ofa person carrying on & 
business in a firm name, The learned editors give the following 
note at page 862: “After the death of a person carrying on busi- 
ness in a name other than his own, no action can be brought against 
the firm for e. g. a firm's debt eo nomine. Proceedings would have 
to be ingtituted against the executors.: This confirms me in the 


view already indicated that the suit would. be. really against the’ 


person not in his proper name but in the assumed nanie or 
an a/fas, 

The learned Advocate for the respondent, Mr. Roy Chaudhury 
refers to rule 4 of order 3o and contends that where on the face of 
it the decree is against a firm and it was not brought to the notice 
of the High Court that it was a one-man firm then rulé x would: 
apply and the decree should-be considered as a valid decree ; and 
he further contends, as the learned Subordinate Judge appears to 
have held, thit the matter whether the decree isa valid decree or 
a void decree, having been passed against a dead man, cannot be 
enquired into by the executing Court under the authority of thé 
Full Bench case referred to by the Subordinate Judge: Gerachand 
Haldar v. Profulla Kumar Roy(r) In my judgment, the Full 
. Bench case lays down the exact ‘propositioa that where the decreeeis 


a-nullity on the ground that the Court had nq jurisdiction,-whether- 


pecuniary or territorial or in respect of the ju dg mént-debtor’s 
person to make the decree, the executing Courtis entitled te refuse 
to execute the decree o1 the ground. that it was made without 
jurisdiction, In this case if the person against whom: the edecree 
was made was already dead.at the time of the decree, it can hardly 
be said that the Court had any jurisdiction in respect of the defen- 
dant's person, In. that case the'decree would undoubtedly bea 


: (1) (1925) I. L. R. 53 Cale. 166.2253 C. Wi N. 943 ; 42 C, L, Ji 1 (F. B.), 
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decree made without jurisdiction and would b2 a’ nullity an1, in 
my opinion, the executing Court can enquire into the question ` 
whether the decree would be a nullity or not, In thig case, the 
appellants’ alleged in the Court below that Dinabandhu had died 
during the pendency of the suit in the High Court and that he was 
the sole proprietor of the firm, The respondents decree-holders, 
. on the other hand, alleged that the firm was not a one-man firm 
but that there were two partners, Dinabandhu and his brother 
Jagabandhu Pal. If the fact is established that the firm Bonamali 
Dinabandhu Pal consisted of two or more members, then it cannot 
be disputed that order 30, rule 4 will come to the assistance of the 
plaintiff firm, assuming that Dinabandhu died during the pendency 
of the suit before the decree, This question, however, has not been 
investigated by the learned Subordinate Judge. Before the matter 
can finally be decided, this question should be gone into and as 
the respondent did not admit that Dinabandhu actually died before 
the decree was made, that question will also be enquired into. 

The next contention that is raised on behalf of the appellants 
that these properties were the personal properties of Dinabandhu 
and not the assets . of the firm really contradicts the first point that 
has been raised by Dr, S2n Gupta, because if it is a one-man-firm, 
the creditors may proceed against the properties whether it was 
personal property or the firm's property, 

There is, however, another point on which the appellants must 
fail with regard to this claim of theirs, The properties against 
which the decree-holders want to proceed in exeoution were. 
attached before judgment when Dinabandhu Pal was admittedly 
alive. He never raised any objection that the property could not 
be attached for the debt of the firm. What Dr. Sen Gupta seems 
to urge was that there were documents which showed that these 
properties were purchased by some ancestor of Dinabandhu and, 
therefore, were,not the assets of the firm. Even assuming that the 
preperties were so purchased, there'can hardly be any question 
that Dinabandhu treated them as the assets of the firm and that the 
properties became the assets of the firm by reason of the fact that 
he did net raise any objection to these properties being liable for 
the debts of the plaintiff-firm. The appellants who appeared as 
legal tepresentatives of Dinabandhu can hardly raise this question . 
against the decree-holders ptoóceeding in execution against these 
properties. 

' It is necessary to mention one other point, It was argued by 
the respondent that the present -question does not fall within 
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section 47 of the Code, His contention was that the appellants did 
not come as legal representatives of the firm of Bonamali Dinaban- 
dhu Pal but that they came as legal representatives of Dinabandhu 
Pal alone. That point is well answered by the appellants by saying 
that although the suit was inthe firm name of Bonamuali Dina- 
bandhu Pal, it was really against Dinabandhu Pal by his second 
name and, as a matter of fact, they came before the Court às legal 
representatives of Dinabandhu Pal and, therefore, they could ruise 
this question under section 47. 

The result is that the order of the Subordinate Judge is “set 
aside and the case sent back to him for taking evidence on both 
sides on the question as to whether the firm of Bonamali Dina- 
bandhu Pal had two or more partners at the time when the suit of 
the plaintiff firm was brought against it and secondly, whether Dina- 
` bandhu Pal died after the suit and before the decree made by the 
High Court. The lower Court will then proceed with the matter 
as indicated after to findings on the points stated 
above, . 

Costs i in this appeal will abide the result—the hearing-fee bein 
assessed at five gold mohurs, 


S. K. Ghose, J :—I agree. 
A. T. M. 


coming 


Case remanded. 
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Limitation— Bengal Tenancy Act ( VIIL of 1885), Sch HI Art. 3.—Discontinu- 
J TER ance of gossestion— Entry by cc-sharer landlords. 
mE Entry by some of the co-sharer landlords on the discontinuance of possession 
by the plaintiff, owner of a non-transferable occupancy holding, is not disposses- 
sion such as will attract the operation of article 3 schedule ILI of the Bengal 
Tenancy Act: Brajendra v. Abdul Rasac (1) and Panchos v. Sajnesmar (2). .. 
Appeal by the Plaintiff. . 
Suit for possession, 


The material facts appear from the judgment, 


Messrs. Bimal Chandra Das Gupta (for Mr. Debendra Narain 
Bhattacharjee) and Tarapada Banerji for the Appellant. 


_ Messrs, Girija Prasanna Sanyal and Sourindra Naraih’ Ghose 
‘for the Respondents, 


| C. A. V. 
The judgments of the Court were as follows : l 
Fune, 25. | DN. Mitter, J; The question raised by this appeal is one of 
cakes some nicety and is one of special limitation under Article 3 Sche- 
dule III of the Bengal Tenancy Act. 


The relevant facts are these :—Plaintiff who isa minor is the 
tenant of the non-transferable occupancy holding which is the 
subject matter of the present suit, His mother, who is an illiterate 
Pardanashin woman sold the lands to defendant, No, a, The 
deed of sale was executed by plaintiff's mother in her personal 
capacity and has been held by both Courts not to be binding on 
plaintiff, After the sale, the plaintiff with her mother abandoned 
the holding in Aghrayan 1328 i.e, in November or December 1921 
and thereupon two of the co-sharer landlords took khas possession, 
Hente plaintiff has brought this suit. The suit was instituted 
admittedly Beyond two years of the landlord's taking khas posses- 
sion. The Court of first. instance found in favour of the plaintiff 


° "Appeal from Appellate Decree No. 1765 of 1927, against the decree of 
Babu Ruhini Kanta Mitra, Subordinate Judge, 3rd Court, of Dacca, dated the 
29th March, 1927, reversing that of Babu Amulya Charan Chakravarti, 
Munsiff, 2nd Court, of Manikganj, dated the 14th November, 1925. 


(1) (1915):22 C. L. J. 283. (2) (1920) 32 C. L. T, 9. 


Vor. LI. HIGH COURT, 


-both on the question of title and special limitation. On appeal 
the lower appellate Court while not disturbing the finding of the 
Munsif on the question of title has reversed the decision.of the 
Munsif on the question of special limitation and has dismissed 
plaintiff's suit. 

Against this decision of the Subordinate Judge the present 
appeal has been brought, It is argued for the appellant that Arti- 
cle 3 Schedule III of the Bengal Tenancy Act has no application 
to the present ‘case as the plaintiff was not dispossessed by the co- 
sharer landlords but the plaintiff having abandoned possession of 
the disputed lands the landlords have entered into possession. 
It is said that plaintiff discontinued possession and thereupon 
the landlord entered into possession. This, it is said, is not 
dispossession by the landlord for dispossession must mean 

“eviction by the landlord and his entry on such eviction. Here the 
tenant was already out of possession and no question of eviction 
arises, Attention is drawn to the distinction made between ‘ dis- 
continuance of possession" and “ dispossession” in Article 142 of 
the Schedule to the Limitation Act. The question we have to 
consider is whether this view is well-founded. 

Article 3 of Schedule ILI of the Bengal Tenancy Act prescribes 
that the period of limitation is two years for a suit to recover posses- 
sion of land claimed by the plaintiff as a raiyat or an under-raiyat. 
The time from which the said period begins to run is two years 
from the:date of dispossession., And although this Article does 
not specify the person by whom the dispossession had been made 
as this provision is found in the statute which amends and consoli- 
dates enactments relating to the law of landlord and tenant the 

article can be made applicable only where the dispossession has 
been effected by the landlord or by his agent. See Haran Chandra 
v. Madan Mohan (1). “ Dispossession" implies the coming in of a 
person and the driving out of another from possession while 
“ discontinuance” implies the going out of the person in possessign 
‘and his being followed into possession by angther, Panchoo v. Jaj- 

neswar (2) and Brajendra v. Abdul Rasac (3). The facts found in 
this case amount to discontinuance of possession by the plaintiff 

‘and his being followéd into possession by somé of the co-sharer 
landlords. We think that there was no dispossession such gs 
would attract the operation of article 3° Schedule III to the Bengal 
Tenancy Act, In this view we think the lower appellate Court was 


(1) (1920) 25. C. W. N, 102. -(2) (1920) 32 C. L. J. 9. 
(3) (1915) 22 C. L. J. 283. . 
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‘clearly in error in dismissing plaintiff's suit-by applying the shorter 


period of limitation provided for in the Bengal Tenancy Act. As 
plaintiffs title has been found by both the Courts the decree of 
the. lower appellate Court dismissing plaintiff's suit is set aside and 
that of the first Court restored with costs in this Court and in the 
lower appellate Court. 

Graham, J.: I agree. 


A. T. M. Appeal allowed 


CIVIL REVISION. 


Before Mr, Justice Graham and Mr. Justice D. N. Miler, 


JOTI PROSAD LALA 
v. 
SARASWATI DEVI AND oruaeEr;*, 


Receiver —Appoiniment of—Minor's property—Guardians and Wards Act 
(VUI of 1890), Sec. 12—Diseretion, nature of—Power to sell—Ctvil Procedure 
Code (Act V of 1908), Sec. Iqti. 


The discretion which is conferred upon the Court by section 12 of the Guar- 
dians and Wards Act, is a wide one, and it has the power to appoint a Receiver, 
and the Receiver when appointed must, having regard to the provisions of sec». 
tion 141 of the Code of Civil Procedure, be deemed to have all powers of a 
Receiver under the Code. Those powers would include the power to sell where 
the adoption of such a course is deemed to be necessary for the protection of the 


interests of the eninor. 


' * The Court's order directing a Receiver to sell certain properties Helani toa 


minor is not ultra vires ef section 12 of the Guardians and Wards Act, and as it 
is a matter of discretion.of the Court, the High Court refused to interfere with 


.Such interlociftory order. j 


Application for Revision under section rt5 Sof the Code of Civil 
Procedure by the Petitioner. Í v 


The facts of the case arê’as follows :— 
. One Ram Prosad Lala died in November 1926 leaving a ‘minor 


*Civil Revision No. 266 of 1929, against the order of K, Es Nag Esq, - District 
Judge of Hugli, dated the 16th February, 1929. 


Vor. LI.] HIGH COURT, 


son and a widow. He left a Karbar consisting of a grocer's shop 
and gold and silver bullion business, The total value of the Kar- 
bar at the time of his death inclusive of the pawned ornaments was 
Rs, 26042-11, : . 

The Karbar was managed for a year after the death of Rampro- 
sad by an old servant of the Karbar named Panna Lil who was also 
the cousin of the minor, - 

Then after one year one Peari Lal Lala the uncle of the minor 
and Chotte Lal the brother-in-law of the minor applied to the Dis- 
trict Ju lge for being appointed guardian of the person and property 
of the minor and the case was numbered as Act. VIII case No. 40 
of 1927 and in that case a local pleader was appointed a receiver. 
The cou:i1 of the minor one Joti Prosad the present petitioner and 
his brother Panna Lal filed objection and prayed for being allow- 
ted to continue the Karbar. On 16-3-28 the District Judge permit- 
ed them to continue the Karbar on their furnishing security to the 
extent of Rs. 15474 on 23:6-28. Peari Lal withdrew his application 
for guardjanship. Joti and Panna could not furnish adequate security 
and therefore the District Judge permitted the only other candi- 
date Chotte Lalto continue the Karbar on his giving security 
to that extent and the Receiver was directed to sell the perishable 
articles. ' 

On the 3rd August 1928 Joti made a separate application for 
being appointed guardian of person and property of the minor 
(Act VIII case No. 24/28) and he again applied for being permit- 
ted to carry on with the Karbar.and for some réason or other Chotte 
Lal withdrew from the case No, 40/27) 

' Then his wife the sister of the minor who is opposite party 
No. 2 applied for being appointed as guardian of the perso: and 
property of the minor (Act VIII case No. 43/28). The receiver 
appointed in Act VIII case No. 40/27 and who was asked to act 


as such in the other two cases reported that the creditors were’ 


pressing hard for their dues and he asked the permission of the 
Court to sell the ornaments to meet the demands. The learned 
District Judge. expressed his opinion that the minors interest 
should be protected and if .possible some suitable arrangements 
should be’ made for the continuance of the Karbar. 
` Thenon the 16th February, 1929. Joti’s petition in casg ‘No. 
No. 24/28 for being permitted to continue the Karbar was heard in 
presence of bo th the parties and was rejected by the District Judge. 
Against that order Joti Prosad'the present petitioner moved the 
High Court, 
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Mr. Rupendra Kumar Mitter for the Petitioner, 

Dr, Bijan Kumar Mukerjee for the Receiver. 

Mr. A, Qasim for the Opposite Party No. a. 

The following judgments were delivered ; ; 

Graham J.: This Rule is directed against an order of the District 

Judge of Hooghly dated the 16th February 1929 directing a Recei- 
ver to let a podown at a suitable monthly rent and also to sell some: 
iron-safes, and some gold and silver ornaments, and. bullion and to 
apply the sale proceeds towards the payment of debts due from the 
minor’s estate, It appears that a Receiver was appointed by the 
Court in this case and there is controversy betweén the parties 
as to whether the properties of the minor should bé sold or not, 
or whether the pétitioner should he allowed to continue the &aréar. 
It has been argued on behalf of the petitioner that, inasmuch as no 
guafdian has yet been appointed, the learned District Judge had 
no jurisdiction to order the sale of the minor's properties by the 
Receiver. In support of that contention, reference has been made 
to section 12 of the Guardians and Wards Act and it was ujged that 
it would be straining the language of that section, and that it would 
go contrary to the schema of the Act to hold that the Court has 
power to make an order for sale iu such circumstances as obtained: 
in the present case, Section rz empowers ths Court to make such 
order for the protection of the properties of the minor as it thinks 
fit, The discretion which is conferred upon the Court by this 
section is a wide one, ani theie can be no doubt that it has the 
power to appoint a Receiver, and the Receiver when appointed: 
must, having regard to the provisions of section r41 of the Code. 
of Civil Procedure, be deemed to have all powers of a Receiver 
under ‘the Code. Those powers would include the power. 
to sell where the adoption of such a course is deemed to be neces- 
sary for, the protection of ; the interests of the minor, No objec- 
tion.is taken tp the order id so far as it directs the letting of *the 
gpdown at a monthly rental, but so far as it orders the properties 
to be sold it is strong]y objected to and is claimed to be without 
jurisdiction. In my judgment, the order cannot be deemed ‘to be 
ullra Dares of section 12 of the Act, and asit is a matter of the 
discretion of the Court, I do not think that we should, be justified in 
inteftering with an interlocutory order of this description. In my 
judgment, the Rule must be discharged with costs,—hearing fee 
being assessed at one gold mohur, l 

D. N. Mitter, J.: agree. - 
A. T. M, Rule discharged. 


Vor; LI] -. HIGH COURT, 
APPELLATE CIVIL. | | S 


Before Mr. Justice Cuming and Mr. Justice - 
Pearson, 


MAKHAN LAL PAREL NE" 
Y * P Ve * s so s e 
RUP CHAND MANJI AND OTHERS* 


Onus of proof —Mal or Lakheraj land—Land proved to be within the ambit of 
_ the Zemindary— Mal land, if can be presumed—Onus of proof when shifted 
to the other side, 


The mere fact that a land is within the ambit of a zemindary will not of 
itself shew that it is Mal land and shift the onus upon the other side to shew that 
ait is Lakheraj. The burden is on the zemindar to prove that it is Mal. 


` Hurryhur PBokhopadhyay v. Madhab Chundra Baboo (1) followed. 


In order to shift the onus of proof upon the other side the zemindar must 
prove that the land lies within his regularly assessed estate or Mehal and that 
it was notesufficient to shew merely that it lay within the ambit of his zemindary! 
It must be ‘proved that it formed part of the Mal assets at the time of the 
Decennial Settlement, This isthe correct interpretation of the'ruling laid down 
in Vagdeo Narain v, Baldgo .(2). 


Sashi Bhushan v. Kasi Abdullah (3) referred to. : 
` Appeal by the ` Plaintiff, i b 
' Suit for recovery of land. l 
The material facts will appear from the judgment. 
Mr, Rupendra Kumar Mitter for Appellant. 
| Mr, Satindra Nath Mukherjee for the Respondent, 
The judgments of the Court were as follows: ` ^" © 


Cuming, J.: In the suit out of which this appeal has arisen 
the plaintiff sued for the recovery of some 4 Bighas odd of land, His 
case was that the land in suit formed part of the mal land* of the 
zeniindar of the village. The plaintiff took a lease from the patni- 
dar, the defendant No. I being, he alleged, then the patnidar’s 
gomashta and having granted the ` lease, Plaittiff has been déspos- 
sessed by the defendant No. 1 and hence this suit, èe ^" ~ 

ke t 
* Appeal from, Appellate Decree No. 247 of 1927, against- the decree of Babu 
Jadunath Mazumdar, Officiating. Subordinate Judge, 2nd Court, Hooghly, dated 
the 1st day of October, 1926 affirming the decree of Babu Subodh ChandraDutta, 
Munsiff, 2nd Court, Arambagh, dated the 8th April, 1925. 
(I) 871) I4 M. 1, A. 152 (P.C.) ; S B. L, R. 556, : o 
(2) (1922) L. R. 49 I. A. 399 ; 36 C. L. J. 4093 2 27 C. W. N. 925.” 
(3) (1923) 48 C, W. N. 4> >=: ; DB AL 
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CIVIL, The defence was that the lands in suit did not form part of 
. *1929. the zemindar's mal land in village Kharegore but that it 
Makhan Lal Paret "25 lakheraj lanis of which they had taken setilement from the 
v. .  Sshebait. i 
Pap hee Manji: The trial Court found the plaintiff had not made out any title 
Cuming, F. and dismissed the suit. 


On appeal to the District Court the appeal was dismissed. In 
dealing with the appeal the learned Judge found that it had not 
been proved that the land in suit was the malland of the zemin- 
dar. The view that he took was that it was not sufficient to shew 
that the land was within the ambit of the zemindary. The fact 
that the land was within the ambit of the zemindary would not 
of itself shew that the land was mal land. Hence he dismissed 
the appeal, . 

The plaintiff has appealed and his main ground of appealto this 
Court is that the learned Subordinate Judge was wrong in the 
view he has taken of the law, He contends that it is sufficient 
for him to shew that the land is within the ambit of the zemindary 
and then the burden of proof is on the other side to shew that the 
land is lakheraj. The fi.st case on the point to which we have 
been referred is Zurzyhur Mookhofadhya v. Madhub Chandra 
Baboo (1). This case certainly does not help the appellant. The 
Privy Council held that the burden was on the zemindar to prove 
that the land was mal (pag 172). It is certainly no authority 
for the proposition that it is sufficient for the zemindar to shew 
that it is within the ambit of the zemindary. The next case to 
which we have been referred is the case of Jagdeo Narain Singh 
v. Baldes Singh (2), also a decision of the Privy Council The 
portion of the judgment on which reliance has been placed by 
this appeal will be found on pages 930 and 93r of the report. 
Their Isordships remark ** Once, however, the landlord has proved 
. that the land which is sought to be held rent-free lies within “his 
régularly assessed estate or meha/, the onus is shifted, Ia the 
present case, the lands in dispute lie within the ambit of the estate, 
which admittedly belongs tc the plaintiffs and the fro forma defend 
ants, afd for which they pay the revenue assessed on the Mouza, 
In these circumstances it lies upon those who claim to hold 
the lands free of the obligation to pay rent to show by satisfac- 
tory evidence that they have been relieved of this obligation, 
either by contract or by some old grant recognised by Govern- 
ment." This decision has been* discussed and interpreted | by 


(1) (1871) 14 Ma L A, 152 (P.C). (2) (1922) 27 C. W. N. 925 5 36 C. L, J. 499. 


Vor. LI.] HIGH COURT. 


Walmsley, J. in the case of Saski Bhusan Hazra v. Kazi Abdul- 
lah (1). Walmsley, J. is clearly of opinion that what their Lordships 
intended to lay down was that the zemindar must prove the 
land lies within his regularly, assessed estate or mehal and that 
it was not sufficient to show merely that it lay within the ambit 
of his zemindary. It must be shewn that it formed part of the 
mal assets at the time of the decennial settlement, Reading the 
judgment of the Privy Council in Jagdeo Narain Singh’s case (2) as 
a whole I think this is the correct interprétation, No doubt the 
sentence, “Inthe present case the land lies within the ambit 
of the estate etc, etc.” sussessareereesseeeer read by itself might lend 
some support to the appellant's contention but read with the senterce 
which came before it, it is quite clear that the Privy Council do 
not lay down any other rule than the rule to be found in Hurry- 
urs case (3). 

It is not therefore sufficient to shift the onus of proof 
toshew that the lands lie within the ambit of the zemindari. 
To shift the onus of proof it must be shown that the land formed 
part of the mal assets at the time of the -decennial settlement, 
The learned Judge was right. 

This point is decided against the appellant. Lastly it has been 
argued that defendant No. 1 being the Gomastha of the landlord 
at the time of the settlement with the plaintiff is estopped from 
saying that the land is not mal. 

Whether he is or he is not is a question of mixed law and 
fact. It would appear that the plaintiffs gave up this point in 
the trial Court. They cannot be heard to urge it now there- 
fore. The result is this appeal fails and is dismissed with costs, 

Pearson, J.: I agree, 


D, K. R. Appeal dismissed. 


(1) (1923) 28 C. W. N. 143. x 
(2) (1922) 36 C, L. J. 499 327 C. W. N. 025. (3) (1871) 44 M, I. A. 152, 
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se 0 5..." CRIMINAL. REVISION. 
S : : " i d 4. Before Mr. Justice Subrawardy and Mr, Justice 
o >H. i " Bowe Tay a Grahame 
eina iss P. ez 
.CRIMINAL. mE MUKUNDA PATRA 
192g: ENDE ; 9. 
wired rt m te 
March, 15. iu PURUSATTAM SHAH.* 


a 


Criminal Procedure Code (Act V of 1898), Section 253— Discharge— Illegality — 

'-Issue of summons—Complainant not examined—Prosecution witnesses 

n examined — Evidence of prosecution witnesses viewed with suspicion by 
Court. >, 


"o, * od - 


Discharge of the accused without examining the complainant and recording 
his evidence after is3ue of summons is illegal no matter whether the Magistrate" 
„viewed the evidence of other prosecution witnesses with suspicion and was of 
‘Opinion that the examination of the complainant would be of no use. _ 

"Application for Revision under section 435 of the Odd of 
Criminal Procedure by the Complainant. 


. The facts of the case will appear from the judgment. 
Mr. Hem Chandra Dhar for the Petitioner. 
© v Wo one for the Opposite Party: 
“Phe judgment of the Court was as follows : 


March, 15, : «This Rule was issued calling upon the Chief Presidency. Magis- 
um trate and the opposite party to show cause why an order of the 
Fourth Adfffitional Chief Presidency Msgistrate, Northern Division, 

Calgutta discharging the accused  Purushattam Shah (now, the 

opposite party) under section 253 Criminal Procedure Code should 

not be set aside, The grounds on which the order is assailed are that 

the complainant ‘was not examined and that the learned Magistrate 

2 ought not to have passed his order of discharge upon his own 
personal knowledge and certain matters which do not appear on 
the record; and that he ought to have held that a prima facte 
case"was made out. In the explanation of the learned Magistrate 
he admits that there was an error of law inasmuch as the complai- 
nant was not examined and upon this ground alone the Rule 
shduld be made absolute because it is clear that the complainant 
was entitled to have his evidence recorded, The Magistrate then 
goes on to observe that inasmuch as the prosecution witnesses 


*Criminal Revision No. 1415 of 1928, against the order of H. K, De Esq , 4th 
Presidency Magistrate of Calcutta, dated the 10th December, 1938, 


VoL, LI] . HIGH COURT, 


Nos. 3 and 4 had been witnesses in other cases before him and as 
the modus operandi in these cases was similar to the modus 
operandi in the present case he viewed their evidence with suspicion. 
Finally he has observed that without the evidence of the prosecu- 
tion witnesses Nos. 3 and 4 the prosecution case is hopeless, no 
matter whether the complainant is examined or not, It seems to 
us that the reasons which have been given for the order of dis- 
charge are quite inadequate. We accordingly make the Rule abso- 
lute, set aside the order, of discharge and direct a further enquiry 
according to law by a Magistrate other than the Magistrate whose 
order is complained of. 


D, K, R, Rule made absolute. 


SS a S—— Í"— 


CIVIL REVI.ION. 
Before Mr, Justice C. C. Ghose and Mr. Justice Pearson, 


SARAT CHANDRA BHATTACHARJEE AND OTHERS 
v. 


HARI CHARAN DEY.* 


Jurisdiction—Complaint under section 476 of the Code of Criminal Procedure 
(Act V of 1898)— Rule discharged by High Court for want of jurisdiction— 
Another Rule on the same point granted by Vacation Bench—Vacation 
Judges, jurisdiction of—Preliminary enquiry under section 476 eCriminal 
Z'rocedute Code, if necessary —Apgellate Couri— Notice to parties— Record, 


if to be called jor. " 


The Bench taking the Criminal Appellate and Revisional business of the High 
Court is always authorised to entertain applications in connection with “orders 
made by Civil Courts under sections 195 and 476 of the Code of Criminal 
Procedure. ° 


The petitioner No. 1 was plaintiff in a certain suit in the Court of the Mynsiff. 
That suit was dismissed. G; one of the defendants in that suit, made An appfi- 


* Civil Revision No. to of 1929 with Miscellaneous Case No. 207 of 1929, 
against the order of N. G. Edgley Esq., District Judge of Sylhet, dated the 12th 
April, 1929, affirming that of the Munsiff af Karimganj, dated the 15th March, 
1929. 
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cation to the Munsiff, who had succeeded the Muusiff. who had tried the case in 
the first instance, for án order against the petitioners under -section 476 of the 
Code of Criminal Procedure on the allegation that certain offences mentioned in 
section 195 of the Code of Criminal Procedure had been committed by the plain- 
tiff and his witnesses. That application was rejected by the Munsiff on the 8th 
December, 1928, holding that there was no casefor enquiry. and therefoce for 
the lodging of a complaint under section 476 of the Code of Criminal Procedure. 


No appeal was preferred against this order, Within a week or so, another defen- 


dant made a substantive application on his own account foran order similar to 
that which was prayed for by G. This application was granted by the Munsif 
on the rsth March, 1929, who held that there wasa case for enquiry. He 
thereupon lodged a cómplaint under section 476 Criminal Procedure Code on the 
27th March, 1929, The petitioners thereupon preferred an appeal to the District 
Judge under section 476 (B) Criminal Procedure Code, The learned Judge 
without sending for the record and without issuing notices to both the parties 
concerned summarily dismissed the appeal under O. 41 R, 11 of the Code of Civil 
Procedure on the 12th April, 1929. Against that order the petitioners moved the’ 
Hon’ble High Court and obtained a Rule on th» 3rd May, 1929 from Pearson 
and Mallik JJ. That Rule being Civil Revision No. ro of 1929 came on for 
hearing before Graham and Lort-Williams JJ. on the 3rd September, 1929, and 
the order that was passed ran as follows :—'*This Rule is directed against an 
order of the District Judge of Sylhet dismissing an appeal summarily under 
O. XLI R, 11 Civil Procedure Code. We discharge the Rule on the ground that 
we have no jurisdiction in the matter," Thereafter the present petitioners 
moved the Vacation Bench (Mitter and S, K, Ghose JJ.) and obtained a Rule on 
almost the same terms as were stated in the Original Rule No. 10 of 1 929 : 


Held, that the reference to O. 41 R. 11. of the Code of Civil Procedure in the 
order of the learned District Judge was irrelevant, as he had to dispose of the 
appeal which was pending before him under the provisions of section 476(B) of 
the Code of Criminal Procedure. 


That the order of the 3rd September, 1929, was passed by the High Court 
under a misapprehension, and would not stand in the way of disposing ofthe 
present Rule which was granted by the Vacation Bench on its merits, 


The present Criminal Bench being specially authorised by the Chief gum 
could difpose of the Rule on its own merits. 


That the learned District Judge had not complied with the provisions ab Sec- 
ffon 476(B) of the Code of Criminal Procedure, the appeal to him being one 
which was in the exercise of the petitioners’ statutory right of appeal from the 
oyder passed by the Munsiff under section 476 Criminal Procedure Code. He 
should have issued notices to both the parties concerned in the matter and should 
have sent for the record and examined the case himself and come to an indepen- 
denb finding of his own whether, in the circumstances disclosed, the present 
petitiofiers should be put in jeqpardy by a complaint being lodged against 
them. 


Though a preliminary enquiry under section 476 of the Code of Criminal 
Procedure was not necessary, it should in common prüdence be held by id 
Court before it passes an order under that section, 


Vor. LI.| HIGH COURT, 


Application for Revision by the Accused, 

The material facts appear from the judgment, 

Mr. Sashadhar Roy (Sr) for the Petitioners, 

Mr. Chandra Sekhar Sen for the Opposite Party. 

The judgment of the Court was delivered by 

C. C. Ghose, J :—This matter comes before us under some- 
what peculiar circumstances and having regard to the-lapse of time 
since the date of the original Rule in this case being Civil Revision 
No. 10 of 1929, namely, the 3rd of May 1929, it is desirable to set 
out the facts which have given rise to the present application, on 
the 24th September, 1929. They are as follows :—It appears that 
the petitioner No, 1 was plaintiff ina certain suit in the Court of 
the Munsiff of Karimganj in the District of Sylhet, The three 
other petitioners were his witnesses in the case, The plaintiff's 
suit was dismissed by the Munsiff on the 5th October 1926. ‘There 
was an appeal to the District fudge, but it was dismissed. A 
second appeal thereafter to this Court was summarily rejected 
under the provisions of Order XLI, Rule rr of the Code of Civil 
Procedure, What has happened since t hen, shortly stated, is this. 
One of the defendants named Gopinath made an application to the 
Muosiff, who had succeeded the M unsiff who had tried the case in 
the first instance, for an order against the petitioners under section 
476 Criminal Procedure Code on the allegation that certain offences 
mentioned in section 195 of the Code of Criminal Procedure had 
been committed by the plaintiff and his witnesses. That application 
was disposed of by the Munsiff on. the 8th December 1928, the 
Munsiff holding that there was no case for enquiry and therefore 
for the lodging ofa complaint under section 476 ofthe Criminal 
Procedure Code. Gopinath did not prefer any appeal against the 
order of the Munsiff dismissing his application. But it appears that 
within a week or so another defendant of the name of Haricharan 
who; it is alleged, is an uzcle of Gopinath, made g substantive 
application on his own accouat for an order similar to that which 
was prayed for by Gopinath against the petitioners, This last men- 
tioned application was disposed of by the Munsiff on the 1 sth of 
March 1929. The Muasiff held that there was a case’ for enquiry 
and he thereupon lodged a complaint under section 476 Criminal 
Procedure Code onthe eyth March 1929. The petitioners there; 
upon preferred an appeal to the Distrfét Judge Mr. Edgley under 
the provisions of section 476(B) Criminal Procedure Code, It 
appears that Mr, Edgley without sending for the record and without 
issuing notices to both the parties concerned in this case summarily 
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dismissed the appeal on the rath April 1929. ‘Against that order 
the petitioners moved this Court and obtained a Rule on the 3rd 
May, 1929, from my learned brother Mr. Justice Pearson sitting with 
Mr, Justice Mallik, That Rule being Civil Revision No. ro of 1929 
came on for hearing before, Mr. Justice Graham and Mr, Justice 
Lort-Williams on the 3rd September 1929, and-the order that was 
passed by their Lordships on that date runs as follows :— : 

"This Rule is directed against an order of the District Judge : of 
Sylhet dismissing an appeal summarily under Order XLI, Rule 11, 
Civil Procedure Code. We discharge the Rule on the ground that 
we have no jurisdiction in the matter," 

Thereafter the present petitioners moved the Vacation Bench 
(Mitter and S. K, Ghose, JJ.) and obtained a Rule on „almost the 
same terms as were stated in the original Rule No. 10 of 1929. , 

No doubt in Mr, Edgley’s order reference is made to Order XLI, 
Rule 11 of the Civil Procedure Code, Butit is quite clear that 
Mr. Edgley had to dispose of the appeal which was pending before 
him under the provisions of section 476(B) of the Criminal Proce- 
dure Code and under no other section. The reference, therefore, 
to Order XLI, Rule rr, Civil Procedure Code was clearly irrelevant 
in the circumstances, As regards the question whether the learned 
Judges, Mr. Justice Graham and Mr, Justice Lort-Williams, had 
jurisdiction to dispose of the Rule in the way in which such Rules 
are ordinarily disposed of by this Court, the position appears to 
have been this. It appears that fora number of years when Sir 
Lancelot Sanderson was Chief Justice’ and more especially after 
the decision of the Full Bench in the case Amperor v. Har Prasad 
(1) the Bench taking the Criminal Appellate and Revisional busi- 
ness of the Court had always been authorised to entertain appli- 
cations in connection with orders made by Civil Courts under sec- 
tions 185 and 476 of the Code of Criminal Procedure. We have 
made enquiries into the matter and we have satisfied ourselves'that 
wn the Daily List which was printed, it was specifically stated that 
the Criminal Beneh ewere to deal with applications in connection 
with orders made by Civil Courts under sections 195 and 476 Cri- 
minal Procédure Code, Through some omission or other on the 
part of the office, this authorisation of the Criminal Bench had 
not bgen printed in recent years in the Daily List and, incom 
sequence thereof, doubts atése whether the Criminal Bench had 
authority from the Chief Justice to deal with such applications, 
Those doubts are mainly responsible. for the form of. the 

(1) (1913) I, L. R. 40 Cale. 477 ; 12 C. L. J. 24 . 
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order passed by Mr, Justice Graham and Mr. Justice Lort-Williams, 
Administrative actio1is being taken by the learned Chief Justice 
to prevent all such doubt: in future, Be that as it may, it is per- 
fectly clear that the order of the 3rd Szptember 1929, was passed 
by Mr. Justice Graham and Mr. Justice Lort-Williams under a 
misapprehension. That being so, although the Rule that was 
granted by my learned brother Mr. Justice Pearson and Mr, Justice 
Mallik was discharged onthe 3rd September 1929, we are of opi- 
nion that that order would not standin the way of our disposing 
Gf this Rule which was granted by the Vacation Bench on its 
merits. To hold otherwise would amount toa denial of justice. 
Besides, the present Criminal Bench have been specifically autho- 
rised by the learned Chief Justice to dispose of the present Rule 
on its own merits. That being so, we have felt ourselves com- 
pletely at liberty to go into the whole matter for ourselves and see 
whether or not there is any substance in the contention put forward 
before us by Mr, Roy on behalf of his clients. It is perfectly clear 
that Mr. Edgley’s order is unsuppo rtable. Mr. Sen on behalf of the 
opposite party has made a vigorous attempt, as indeed it was his 
duty to do so, to support that order, But, as stated above, Mr. 
Edgley has not complied with the provisions of section 476(B) of 
the Criminal Procedure Code, the appeal to him being one which 
was in the exercise of the petitioners' statutory right of appeal from 
the order passed by the Munsiff under section 476 Criminal Pro- 
cedure Code. He has neither issuad notices to both the parties 
concerned in the matter nor has he sent for the record and 
examined the case for himself and come to an independe nt finding 
of his own whether, in the circumstances disclosed, the present 
petitioners should be put in jeopardy by a complaint being lodged 
against them. ‘That being so, if not for anything else, Mr, Roy is 
entitled to ask us to make the Rule absolute. We have not been 
confent with merely listening to the technical compl aints made by 
Mr, Roy : but we have gone into the substance ofthe thing ang 
we are of opinion that on the merits Mr. Roy’s clients have a good 
case. The Muusiff who gave the sanction at the instance of the 
defendant Hari Charan did not make any enquiry befóre he made 
a complaint against the present petitioners, It is true that under 
the provisions of section 476 of the Code of Criminal Procedure 
a preliminary enquiry is not legally nec&$sary. But it has been laid 
down ever since the enactment of the present section 476 Criminal 
Procedure Code that although a preliminary enquiry may not be 
legally necessary, it should i: common prudence be held by every 
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Court before it passes an order under section 476 Criminal Proce- 
dure Code. That, as we understand, is the present case law in this 
Court, This preliminary enquiry was not held by the Munsiff. 
Further, it is to be remembered that the application was made to 
the Munsiff who,. it may be noted again, was the successor-of the 
Munsiff who had originally tried the case, nearly two years and a 
half after the disposal of the case itself, The Munsiff who made . 
the order complained of had no knowledge of the case, had not 
seen the witnesses and had to rely un the judgments which had 
been pronounced by the primary Court and by the Court of appeal 
below. In addition to all this, there is the circumstance that one 
application made by one defendant namely, Gopinath had already 
been dismissed. That was a factor which should have been and 
had to be taken into consideration. But it does not appear from 
the order of the Munsiff that this was taken into consideration ; 
indeed none of these circumstances were ever taken into considera- 
tion by Mr. Edgley who had to dispose of the appeal, In these 
circumstances, in our opinion, it would not be just and pfoper that 
Mr, Roy’s clients ‘should be put to further trouble, inconvenience 
‘and expense. We think this is one of the cases in which this Court 
should interfere and put an end to these proceedings. We, there- 
fore, direct that the Rule be made’ absolute, that Mr, Edgley’s 
order be set aside and that the complaint which had been made by 
the Munsiffat the instance of Hari Charan Eu all proceedings 
following thereon be set aside. 


‘A. T. M. ` Rule made absolute, 
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ment after disposal of proceeding. 


There were two criminal cases in which the ‘petitioners or some of them ^ „were 
‘one of the parties and one R or his men were’the other party.- These ‘case ended 
in a compromise and the result was that the proceedings in those cases terminated 
on the 23th July, 1927. In those proceedings a certified copy of a Municipal plan 
"had been filed on behalf of the said R. This copy was taken out by some person 
or persons, signing as or for R on a receipt given for the purpose. The execus 
tant of the receipt was identified as R by a pleader N. This took place on ihe 
‘25th May, 1923. In August, 1928, R “made * an application to the Magistrate 
„asking fornan enquiry into the matter. This was followed by dnother- application 
on the 9th October, 1928, in which he went into greater details "and stated’ that 
-K and others had tampered with the original plan and.that having done s0, -they 
removed the certified copy of the plan that was lying with the record of the 
police cases by giving a false receipt and with the false identification of the 
pleader N. On this petition after examination of the complainant R, Wwarrahts 
Were issued against the three petitioners iid sections 417, 419; 4żo/1 119 Indfan 
Penal Code. : Wat. aa Hus ug z^ n hae” 


* - 


"Hald, that the offences were not committed by parties" to: ‘dny proceedings i in 
Court while the said proceeding was pending i in nespect of -document prodüced-or 
oe in evidence in such proceeding. - : mE oer, * 


"That the’ allegations made in the complaint ' of K were ‘such’ as must be 


enquired into.  ' c. 
"Application for Revision under ‘section ‘435 of the Coie i: of 
Criminal Procedure by the Accused. ^ ^ > E 


$6 9 
-@ 


' "The material facts appear from thé judgment, 
: Messrs, IN. K. Basu and Kanaidhone Dutt for' the- Petitioigis $- 


Mr, Debendra Narain Bhattacharjee for the Crown, ] i 3 


. ^ 
e ^. 


. C, C. Ghoge,: J :—This. Rüle must be discharged and. for the 
following reasons, " 


The following judgments were delivered: :.. E on . 
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on the application of three persons, viz Kartick, Chan lra Biswas, 

Bisheswar Biswas and Bhubaneswar Biswas, The matter ‘of the 
application on which that Rule was issued.came up- before this 
Court on a previous occasion in a slightly different form and in 
order to understand and appreciate the order that wé' propose to 
make, it is necessary to set out-briefly, the circumstances giving 
rise to the present application. 

In the year 1527 there were two criminal cases in which the 
petitioners or some of them were one of the parties and. one Ram- 
krishna Siha or his men were the other party. These cases ended 
in a.compromise and the result was that the proceedings in those 


- cases terminated on the 28th July, 1927. In those proceedings, a 


Certified copy of a Munici pal plan had been filed on behalf of the 


- sail Ramkrishna Siha, This certifiel copy, it is.alleged, was 
^ taken out by some person or persons, signing as or for Ramkrishna 
Saha ona receipt given for the purpose. The executant of the 


receipt was identifisd as Ramkrishna Saha bya pleader named 
Mr, Nares Chandra Sen. This took place on the 2 sth May; 1928. 


: In August, 1928, Ramkrishna Saha made an applica‘ion: to the 


Chief Presidency Magistrate asking for an enquiry into the matter 
his complaint being that bi; name ha d been forged on the receipt 
aforesaid and the plan had been taken ‘out by somebody not him- 
self, This was followed up by another application made to the 
Chief Presidency Magistrate on the 9th October, 1928, in which 
„he went into greater details ani stated that Kartick Biswas and 
- others had tampered with the original plan that was in the custody 
of the Calcutta Corporation and thaf, "having done so, they-remoy- 
. ed the certified copy of the plan that jwas lying with-the record 
of the police cases referred to above by giving a false .Teceipt and 
with the false identification of the pleader Mr: Naresh Chandra 
Sen, On this petition the learned Chief Presidency Magistrate, 
after examining the.complainant Ramkrishna Saha and after certain 
preliminary orders which he passed, eventually issued .warrants 
against the three petitioners under sections 417, 419, 42e] 109 
Indian Penal Code. Thereafter the learned Chief Presidency Magis- 
trate commenced an ‘enquiry into the matter. -In the course of 
the proceedings the learned Chief.-Presidency: Magistrate.came to 
entertain some doubt as to whether a comọlaint by Dr. Sarbadhie 
kary was necessary in a case of this kind but: eventually thought 
it Was.. On the :gth Januwy, 1929, he expressed himself thus: 
« The forgery was actually a rec. pt for taking back the document 
But it appears, however, to be probably within the Meaning of 
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section 195(c) in respect of the document that was put in in evi- 
dence." He therefore suggested.to Dr. Sarbadhikary to make formal 
complaint inasmuch as otherwise there might be difficulties in going 
on with the proceedings, It appears that on this matter being 
placed before Dr. Sarbadhikary the latter on the r4th January, 
1929, mide an order which runs in these words: “I did rot pass 
the order ani I'do not know anything about it, I canrot there- 
fore make this complaint, On the same day, evidently by reason 
of the order aforesaid of. Dr. Sarbadhikary, the learned Chief 
Presidency Magistrate’ recorded a further order which -runs in 
these words : “If the Magistrate takes the trouble to read the 
order, to look up the law and then see the reports he’ will be able 
tolearn all.about it, The C. C. I should appear before. him 
and move him to make the necessary. complaint. Otherwise the 
‘case cannot proceed", It appears further that therefore Dr. Sarba- 
dhikary | was moved by the C. C. I and certain papers were 
put before him with the result that he on the rsth April, 1929, 
made the order which forni; the subject matter of the appeal; 
That order runs in these words : “ After perusirg the abovenamed 
papers, Iam strongly of opinion that if any offence has been 
committed, it has been chiefly committed by the certifying pleader 
Mr. Naresh Chandra Sen, He .must therefore be made an accus- 
ed in the case along with Bhubaneswar Biswas, Kartick Chandra 
Biswas and Bisheswar Biswas, Accordingly, all these 4 persons are 
made accused in this case,” 


On the strength of this order of Dr, Sarbadhikary the learned 
Chief Presidency Magistrate took cognizince of the case, ‘Against 
the order of Dr. Sarbadhikary the petitioners preferred an appeal 
to this -Court being Criminal Appeal: No. 257 of 1929: The 
áppealcime on for hearing before my learned brothers “Mr. ‘Justice 
Mukerji and Mr. Justice Jack and by their order dated the 28th 
August, 1929; the learned Judges allowed the appeal ‘ind set ‘aside 
the order which was male by Dr. Sarbadhikary. It is not’ nece$-. 
sary for us to go into thé grounds of the ord made by Mukerji 
and Jack, JJ. at length. Briefly stated, their points yere two in 
number: First, that section 19s of the Code of Criminal’ Proce- 
duré would not operate as a- bar to the cognizance of any of 
the offences referred to Itereinb fore ani that Dr, Sarbadhikery if 
the circumstances which had happened. was not competent to make 
a complaint under sectio: 476.0f the Criminal Procedure "Code. 
It-appears that the mitter thereafter went back to the Chief Pre- 
sidenéy Magistrate and warrants-were -issued-for- the arrest ef the 
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present. petitioners, "Thereafter, the present  petitioners came: 
Uefore. Mr;. Justice Mitter and Mr, Justice .S. K, Ghose and obtain: 
ed:a.Rule, as stated above, on the 3oth September 1929, calling 
upon the Chief „Presidency Magistrate to show. cause why the 
proceedings against the petitioners. should not. be quashed on the. 
following grounds, viz; e ; 

tz. For that'the learned Magistrate has misconstrued the order 
of the High Court in holding that the case was one not covered. 
by. section 195. Criminal Procedure Code ; 

2:1; For. that what this..Court had held was merely. iu no 
complaint .by Dr., Sarb adhikary was necessary, to. prosecute the 
petitioners under section 467.Indian Penal Code and 

dcs For that the allegations made in the petition of:the com- 
plaint do not make out any case under sections 417, 419, 420/109: 
Indjan Penal Code or. under section 467 Indian Penal Code.,. > 

So far as the first ground i Is concerned, we are of opinion that 
having regard to: the order of this Court dated the 28th August; 
1920, it is not open to,the present ,petitioners to' raise apy- such. 
question as is referred to in the first ground. Their Lordships Mr. 
Justice Mukerji and Mr, Justice Jack have held expressly that sec- 
tion 195. Criminal Procedure Code would not operate asa bar to: 
the cognizance of any- offences hereinbefore referred.to, Mr, Basu, 
however,. has argued before us that having regard to. tlie: 
language of section 195, clause x, sub-section (c), it. is. clear that 
the, offences hereinbefore referred to were committed- by. 
parties to a proceeding in Court in respect ofa document produc- 
ed or given in evidence in such proceeding. .We are of opinion that 
apart from the objection that such an argument is not admissible 
in this case having regard to what was laid down,by Mr. Justice: 
Mukerji and Mr. Justice Jack „it is quite clear on the facts of, this: 
case that the offences were not committed by parties to any proceed-. 
ings in Court while the said proceeding was pending in respect’ of 
decuments produced or given in-evidence in such proceeding. It 
is not necessary to. regite the facts again ; but it is sufficient from. 
what has been stated above that the offences were committed long, 
after the proteedings in Court had come to a termination.., That 
being S0,, there is no. substance whatsoever. in the. first ground, 
taken by the present petitio ners, ° 

. As regards the second gróünd, it is quite true that: no cor disi 
by. Dr. ;Sarbadhikary, the Honorary. Magistrate. concerned was: 
necessary in this case ; and if that's, so, then.this ground which: 
is really o one for the purpose of explaining | what was.. held, by - Mr. 
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Justice Mukerji and Mr. Justice Jack on the 28th August, 1929, 
must fall to the ground along with ground No. r. 

As regards the third ground,: it is one dealing with the facts, 
In view of the order which we propose to make, it is neither 
desirable nor convenient that we, at this stage should go into the 
facts at any length and express an opinion thereon. We are, 
however, clearly of opinion, that. the allegations made in the 
complaint of Ramkrishna Saha , are such. as must be 
enquired into and it is quite impossible, having regard., to 
the events which have happened and having regard to the 
nature of the complaint made by  Ramkrishna Saha, that 
this Court should take upon itself at this stage to direct that 
the proceedings against the present petitioners should be quash- 
ed. Itis sufficient for us to observe that ample materials are 
existent on the record which demand an enquiry and, in this 
view of the matter, the only course that is open to us at this stage. 
isto discharge the Rule and to direct that the record should 
be sent back as early as possible, 

So much for the case. itself, , We cannot part, however, with 
this.case without referring to the explanation which has.been sub- 
mitted by Mr. Roxburgh. In our opinion, it is a matter of abiding 
regret that a Magistrate of Mr. Roxburgh’s position and of his 
experience and ability and knowledge of the procedure obtaining 
under the Criminal Procedure Code should have addressed to 
this Court an explanation in the language which he has thought 
fit to adopt and use, It is necessary to remind the Magistrate 
that he has no right to express himself in language of an. annoy- 
ance nor to make sneering references to one of the Judges of 
this Court, Nothing is gained by using language wanting in 
decorum and politeness andthe sooner Mr, Roxburgh gets rid of 
his. present style-of communications, the better. Reading the 
explanation asa whole, it strikes us that he-has igdulged in a 
criticism’ of Mr, Justice Mukerji’s judgment—a proceeding in rev 
pect -of which we must express our severe disapproval and con- 
demnation, - 

Pearson, J.: Iagree that this Rule must be discharged and 
for the reason; given by my learned brother. I only wish to ) say 
with reference to the latter part of the judgment of my learned 
brother that I endorse what he has said'hs regards the attitude of 
the. learned. Chief Presidency Magistrate as disclosed in his 
explanation and ‘particularly.the fact that it appears that the ex- 
pressions to which objection may be chiefly taken appear to be 
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based upon certain language: attributed to one ‘of. my Jearned~ 
brothers which does-not appear anywhere, so faras we can find; 
from the records in the proceeding. It has occurred to me that the 
word to which Mr. Roxburgh takes“ exception may have found 
place in a newspaper report ‘which he has read. If so, I can only 
say that he has no business to utilize anything which he - may have 
seen in the papers for. the purpose of ee ables comments 
upon any i of this peus i 


t ^ i 
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Nous Instréments Act, (Act XXVI of 1881 Js section 28— Personal liabilit y 
Of executant on promissory note— Evidence Act ( Act I of 1872); section g2— 
Oral agreement to vary terms of written contract —Limitation Act (Ad 1X 

š of 908), section 20— Pay ment of interest ‘fas’ Such" — Agents implied 
Ruiner ty fo make payment, 


One B. N., a diéclor and debtor of the Sidus to the extent of 
Rs. 20,000, ineotder to conceal his indebtedness from the Bank's auditors, per- 
suaded the defendant to execute on a2nd December, I917 an on-demand promis- 
gory | note in his (defendant’s) own name in favour of ‘the Bank, so as to show 
him ae Bank's debtor for Rs. 20,000, and this? amount was credited i in the 
books of the Bank to B. N,,-thus © wiping out his indebtedness. No partof the 
Rs; 20,000 came into the defendant’s hands, the effect of the transaction being 
merely to substitute him as a d to the Bank for Re: 20,020 in -the: 
place of B. N. 
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,, Ina suit brought by the plaintiff-Bank against the defendant to recover the 
money due under the said promissory note ; 


Held, (1) That So far as the representations of B. N. and the manager of the 
Bank that the defendant would not be held liable on the promissory note and 
that the debt would be discharged by B. N., amounted to an oral agreement 
between the parties to vary the terms of.the promissory note, evidence of such 
agreement was inadmissible under section 92, Evidence Act, 1872. — at 


* (2) The true legal effect of the transaction was that as between the defendant 
andthe Bank,. the promissory note was an effective contract, the credit of 
Rs. 20,000 by the Bank to B. N.'saccount being a: sufficient consideration for 
the defendant signing the promissory note in his personal capacity. l 
' Held, further, (negativing the contention that the defendant signed the pros 
missory note on behalf of B. N. and merely as his agent and that therefore the 
Bank could not sue him upon it as principal), that the essence of the tripartite 
arrangement of mand December, 1917 was to conceal B. Nes indebtedness from 
the Bank and to make the Bank believe that the defendant was their debtor for 
the Rs. 20,000. ee 


. Under these circumstances; the defendant having acquiesced in the deception 
on the Bank and there being no proof that he was induced by the Bank to believe 
that he weuld not be held personally liable upon his written contract (namely the 
promissory note), that the plaiatif-Bank was entitled, under section 28 of the 
Negotiable Instruments AEN 1881, to sue the defendant upon the promissory 
mote. ^: | ! 


Held, Juriher , (in answer to the defcrdant’s plca that the suit ‘was times 
barred, having been brought mcre than three years after the date of the promis- 
sory note of 22nd December 1917), that a payment on account of interest by B. 
N. on 23rd December, 1918, though not made by or under the instructions of the 
defendant, was nevertheless effective to save limitation against the defcndant, 
under section 20, Limitation Act, 1908, B. N. being, under the circumstances, 
regarded as the duly authorized agent of the defendant to make a payment of 
interest on his behalf.. Upon the true meaning and effect of the aforesaid trah- 
saction of 22nd December I9t7, it was agreed between B. N. and the defendant 
that the former would discharge the latter’s liability tothe Bank, and there was 
therefore implied authority from the defendant to B. N: to pay the interest to the 
pany on his (defendant? s) behalf as it became due. 


* 
^» 


 Bradskam v. Widdrington (1) and Ae Lacey (2), referred las 

In order to save limitation under section 20, Limitation Act, 1908, the pay 
ment towards. interest must be made ‘‘as such”, i e. “as interest. 

Appeal No. 115 of 1928 from.a decree, dated the fu Novem- 
ber, 1925 of the Chief Court of Oudh (Stuart C. f. and Ashworth 
7) affürmibg. a decree dajed the 22nd October. 1923 of the Coutt of 
the Subordinate Judge, Lucknow, . dd 
. The suit giving rise to the appeal was brought by: the Appellant- 
Bank to enforce a promisscry note. dated the 22nd December, 1917, 


(1) Foes: 2 Ch. 436: l (2) Tisi 1 Ch. 430, 
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and admittedly executed in its favour by the first respondent, 
Bansidhar, and the questions: for determination on the present 
appeal were (1) whether there was consideration for the promissory 
note and (2) whether the suit was barred by limitation. 


On the 22nd December, 1917, Bansidhar, the first respondent, 
executed in favour of the National Bank of. Upper India, Ltd. the 


. promissory note in suit “for value received in full”, promising .to, 


pay on demand the Bank the sum-of Rs 20,000 with: interest at :9 


percent per annum, H2also give the Bank:a separate receipt 


signed by him oa the same day acknowledging the receipt of 
` Rs. 20,000 “oh account of consideration money of promissory note” 
executed by him in favour of the Bank, 


On the.23rd December 1918 Bansidhar (according to the laine 
tiff-Bank’s allegation) paid the sum of Rs, dis -6-3 towards interest 
on the said promissory note. 


‘On the 21st December, 1921, the Bank, which has since gone 


“into liquidation, aud is now represented by the liquidators, brought 
the present suit in the Court of the Subordinate Judge, Lucknow, 
against the respondent Bansidhar, praying on the basis of thé 


promissory note for a decree against the defendant for Rs, 25,386- 
. 3-8 with further interest at the contract rate from the date of the 
. suit until realization. 


By his written statement Bansidhar admitted having 'signed the 


said promissory note and the receipt.. He, however, pleaded that 
, he signed both those documents without getting any -consideration 


and denied that he ever paid any of the amounts alleged to have 
been paid by-him for interest to the Bank and contended that the 
suit was barred by limitation, His plea as to consideration was 


“contained in paragraph ro of the written statement which was as 


follow»:—"There was an intimate friendship between Pandit Ram 
Nath Sapru, deceased manager of the plaintiff-Bink, and Rai Sahib 
Sishambhar Nath, one of the Directors of it, and the answering 
defendant and the sid Rai Sahib were also on very intimate terms, 
Rai Sahib Bishambhar Nath had taken the debt entered. in the. 
promissory ote, the basis of chim, from the plaintiff ; at his 
“suggestion the answering defendant signed ` the promissory note, the 
basis of claim and its receipt without getting any consideration ; the 
answering defendant did not sign the said deeds as a debtor and no 


‘contract was entered into or consideration passed between, the 


‘plaintiff: Bank and the answeririg ‘defendant with: eeapeet to the said 
documents.” : 


Von, LI] PRIVY COUNCIL. 


The plaintiff-Bank’s answer to the plea of want of consideration 


was as follows : — CE. 
"Tt is a fact that the defendant No. | I borrowed Rs. 20,000 on 
the basis of promissory note, the basis of claim. If after execution 


of the promissory noté-and the receipt of the amount of debt any ` 


transaction was arranged onthe basis cf which the defendant No. x 
gave as a loan- the-said amount borrowed, to Rai Sahib Bishambhar 
Nath, the plaintiff-Bank is hot responsible for it." IE 

There were oral-pleadings and the Advocate for Bansidhar made 
the foHowing statement to the Court :—: : 

“The loan sued for, if real, was negotiated by Rai Bishambhar 
Nath for bis own. benefit. He received that money from the Bank 
and-thérefore there:was no consideration which moved from the 
Bank ia favour of Bansidhar. Bansidhar is therefore not liable to re- 
‘pay the loan. Bishambhar Nath, the real debtor, is liable to pay the 
loan. The defendant Bansidhar signed the promissory note at the 
request of Lala Bishambhar Nath who in view.of the practice.of the 
Bank being one of the directors of. the plaintif-Bank, could not 
sizn the promissory note ; the: plaintiff's case is based on the ground 
that the consideration for the promissory note in'suit consists of the 
payment made by the Bank to Bansidhar, There is.no other con- 
sideration set up by the plaintiff. The consideration so set.up is 
denied by us, It is not our case that Bansidhar signed the promis- 
sory noté-in the capacity of-an agent of a disclosed or undisclosed 
principal, Our case is that we are not liable. because there is no 
consideration moving from the Bank towards us.that would, make 
the promise contained in the note sued for binding on us. As a 
positive case we further state that the loan advanced by the Bank 
to Bishambhar Nath was not really due ‘to the fact; that we ever 
made any request to the Bank for the loan to;be made to Bisham- 
bhar Nath, The whole transaction was concluded between the 
Bank-and Bishambhar Nath alone, anl Bansidhar came in only ag 
a Benami signatory to the prone note. The Bank was fully 
cognizant of this state of affairs.” 

: The Subordinate Judge framed the following issues for trial ; — 
(The i issues not material for purposes of the present *report are 


omitted.) : 


I. Was the promissory. note in suit executed by defendant. 


No. 1 without-receipt of consideration ?» * If so, to what effect. ? 
; 2. Does the promissory note in suit disclose really no. contract 
between the plaintiff and the defendant No. 1 rae 


T? Did the defendant pay interest as alleged by the plaintiff ? 


59 


peu 
1929. . ' 
e 
The National Bank 
of Upper ladia; 
. Limited . 


` v. 
‚Bansidhar. - 





óo 


Fhe National Bank 
of Upper India, 
. Limited 


- We 
Bansidhar. 
fe ed 


THE CALCUTTA LAW JOURNAL, [ Vor. LÍ. 


4. How far do these payments bring the suit within limitation ? 

On the 22nd October 1923 the Subordinate Judge delivered 
judgment and passed a decree dismissing the suit with costs, He 
decided.the first issue against the defendant and in favour of the 
Bank, holding that Bansidhar knowingly signed the promissory note. 
and the receipt to enable Bishambhar Nath to borrow Rs. 20,000 
from the Bank ; that Bishambhar Nath could rot have borrowed 
the amount unless Bansidhar had signed the promissory note and 
receipt ; that it was on account of Bansidhar’s action that the Bank 
parted with the said sum ; and that Bansidhar had the money 
advanced to Bisbambhar Nath and it cannot be said that the pro- 
missory note was executed by Bansidhar without consideration. He 
also held that, having regard to sections 9 and 120 of the Negoti- 
able Instruments Act, 1881, as amended by Act VIII of rgro9, 
Bansidhar could not be permitted to deny the validity of the pro-" 
missory note as originally made. 

It was contended on behalf of Bansidhar that Pandit Ram Nath. 
Sapru, the then manager of the Bank, since deceased, had assured 
Bansidhar that he would not be held liable: for the promissory note. 
The Subordinate Judge pointed out that Bansidhar had said 
nothing either in his written statement or oral pleadings about any 
assurance held out to him by the deceased manager of the Bank,. 
and held that even if the deceased manager had held out such an 
assurance, it would not bind the Bank; that both the deceased 
manager and Bishambhar Nath collusively kept the true state of 
affairs from the Bank ; that the deceased manager could not, as. 
representing the Bank, give any undertaking that the Bank would 
not sue Bansidhar on the promissory note ; and that the deceased 
manager and Bishambhar Nath could not have ‘negotiated with; 
Bansidhar in their representative capacity and their action could 
not be jaken to be the action of the Bank. 


The Subardinate Judge decided issue No, 2 in favour of-the 
plaintiff and against the defendant. It was contended at the time: 
of the argument on behalf of the defendant that in view of a reso- 
lution of the board of directors of the Bank whereby the general 
manager was empowered to make advances to the extent of Rs. soo 
only, the deceased manager was not competent to accept the pro- 
emissary note in suit, or advance Rs, 20,006 on behalf of the Bank ; 
that the promissory note was void under section 8g of the Indian 
Companies Act, 1913, as the deceased manager had no express’ or 
implied authority on behalf of the Bank to accept the promissory 
note in suit, and that there was accordingly no valid contract 
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between the Bank and Bansidhar. The Subordinate Judge, however, 
pointed out that the contention was not pleaded, and was raised for 
the first time in the course of the argument ; that issue No.2 did 
not cover the plea and that the defendant should not be allowed to 
raise it at that stage, for he said that if they had raised the point 
-at the proper time, and an issue had been framed thereon, the 
Bank might have had an opportunity of meeting the point by giving 
evidence. He, however, expressed his opinion that section 89 of 
the Indian Companies Act was made for the protection of a com- 
‘pany against an unauthorized act of its servants or agents, that 
Bansidhar who had executed the promissory note in favour of the 
Bank and caused it to part with Rs, 20,000, should not be allowed 
to defeat the claim of the Bank by pleading that the promissory 
note had been accepted by an unauthorized person on behalf of the 
' Bank, and was therefore void or invalid: He pointed out that the 
‘Bank had not repudiated the promissory note, and had: issued 
letters of demand to Bansidhar, who had said nothing about the 
, unauthorized act of the deceased manager. 

The Subordinate Judge considered issues 4 and $ together and 
held that Bishambhar Nath had made the payment of interest 
relied upon by the Bank, but that the payment would save limita- 
tion under section 20 of the Indian Limitation Act, 1908, only if 
Bishambhar Nath had made that payment as the agent of Bansi- 
.dhar ; that Bishambhar Nath had paid that amount on his own 
account and not as the agent for Bansidhar, and that the suit was, 
therefore, barred by limitation. 


The plaintiffBank thereupon appealed to the Court of the 
Judicial Commissioner of Oudh, which is now the Chief Court of 
Oudb, but on the 18th November, 1925 the Chief Court (Stuart C. 
J. and Ashworth 7.) delivered judgment and passed a decree dis- 
missing the appeal with costs. The principal judgment was deli- 
verted by Ashworth J., who referred to paragraph ro «of Bansidhat's 
written statement and the oral statement of his counsel (as set out 
abo ve), and held that the same did not furnæh an answer to the 
Bank's claim on the promissory note, The learned Judge then 
stated tHat the said pleadings set up the fact that by an agreement 
-betweén Baneidhar and Bishambhar Nath the former was to incur 
no personal liability and suggest, though they do not explicitly state, 
that the manager Ram Nath Sapru. was aware that Bansidhar did 
not intend to incur personal liability, and held that: that ‘was not 
enough, but that it was necessary, in the language of. section 28 of 
the Negotiable Instruments Act, 1881, to prove that the manager 
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induced Bansilhar to sigd.the promissory note upon the-belief that 
Bishambhar Nath only would be held liable. The learned Judge 
(Mr.-Justicé Ashworth) then referred to the case-law relied upon by 
thé-Subordinate Judge for holding that .“If a negotiable instrument 
dóes not set out clearly that the niaker js not personally liable the 
fact’of-the knowledge of the payee that the.executant did not intend 
to iicur personal liability is irrelevant" and expressed his opinion 
that there was no reason for dissenting from that pronouncement, 
and-that if the evidence had only proved as much as was contended 
inthe pleadings of the counsel for Bansidhar, the decision of the 
Subordinate Judge would have been correct, but thatthe eviderce 
proved much more than that. He held that it was proved that not 
only Bishambhar Nath but also the manager Ram Nath Sapru, 
induced Bansidhar to siga the promissory note upon the belief that 
Bishambhar Nath only would be held liable, The learned Judge 
further held that in advancing Rs. 20,000 to the defendant the 
deceased manager was acting-beyond his powers as the manager, 
and the Bank had to ratify the action of the manager. in order to 
bring the suit, that by bringing the'suit the Bank might be deemed 
to have ratifie] the transaction ; that under section 199 of the 
Indian Contract Act, 1872, the Bank in ratifying the unauthorized 
act of the manager, muit bs held to have also ratified the induce- 
‘ment held out by the manager at the ti me of getting the promissory 
note executed by Bansidhar that he would. not be personally liable. 
The learned Judge was of opinion that section 28 of the Negotiable 
Instruments Act, 1881, would only apply, if Bansidhar be held to be 
the agent of Bishambhar Nath, and that though Bansidhar's counsel 


-had not pleaded in so many words that Bansidhar had signed the 


promissory note as the agent of Bishambhar Nath, it was obviously 
what was meant when the said counsel took the plea that Bansi- 
dhar’s signature on- the promissory note was Benami, In the result 
the learned Judge held that Bansidhar was not. personally liable, 
apd that there was no cousideration for the promissory note. 

. On the question of limitation Mr. Justice Ashworth said that if 
the finding of the Subordinate Judge as to the liability of Bansidhar 
under the promissory note had. been correct, it might well have 


.- been that his finding as.to limitation could not have been upheld. 


Rut În view of his own finding | that there was no consideration for 
Bansidhar signing the promi$sory note in his personal capacity, the 


learned Judge held that the payment of interest by Bishambhar 
‘Nath on the 23rd December 1918,» which would. have saved limita- 
Aion, could not bs said to have been made by him on behalf 
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of Bansidhar, and that the suit was, therefore, barred by limi- 
tation, ` , 

The learned Chief Judge, ina very brief judgment, expressed 

his agreement with the conclusions arrived at by Mr, Justice 
Ashworth. i 

Against the said decision the plaintiff-Bank, by special leave, 

appealed to His Majesty in Council, 
` DeGruyther, K. C. and Parikh for the Appellant. 

Dube for the Respondent, 

DeGruyther K, C. : The promissory note was for consideration 
and the defendant is liable upon it. The suit is not barred by 

limitation. Even if the pay ments towards interest were made by 

Bishambhar Nath, the latter made the same as the agent of the 
defendant, Assuming that the manager ofthe Bank had induced 
the defendant to sign the promissory note upon the belief that 
Bishambhar Nath.alone would be liable, the Bank is not bound by 
that inducement. 

Dube for the Respondent: On the concurrent findings of the 
lower Courts, the plaintiff's suit is clearly barred by limitation. The 
payments towards interest were made by Bishambhar Nath and not 
by the defendant, Bishambhar Nath, who was not the executant of 
.the promissory note and who was notliable under the instrument, 
had made the payments, and the defendant was the person liable to 
pay the money under the promissory note, He can, in no sense, be 
called the representative of Bishambhar Nath and the payments 
made by the latter cannot save limitation. There is no evidence 
.whatever that Bishambhar Nath made the payments with the know- 
ledge or at the request of the defendant. 

. In any case the defendant is not liable on the promissory note ; 
see the exception to section 28, Negotiable Instruments Act, 188r. 

(Sir Binod Mitter: Do you say: that the section has any 
reference to a case where there is no reference to thg principal at 
all on the document? A suit cannot be brought on a promissory 

- note against any person whose name does not appear on the face of 
- the instrument.) 

(Sir Joh. Wallis: There can be no liability on a "promissory 
note if the name of the party did not appear in some manner on the 
instrument itself.) . "I 

As regards section 20, Limitation Act, the interest must, be paid 
"as such": Muhammad Abdulls Khan vw. Bank Installment Co. 
Lid, (1). . 


(1) (1909) I. L. R. 31 All, 49: ; 19 C. W. N. 237, 
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P. C. In the corresponding English Act, the words “as such” do not 
1929. appear, but itis necessary, in order to bring the case within the 
The National Bank purview of the Indian enactment, that the payment of interest must 


of Upper India, ^ be as interest, 
Limited 


vs (Lord Atkin: In Muhammad Abdulla’s case (1), the debtor 
Bansidhar. had made general payments on account and-it- was held that mere 


appropriation by the creditor towards interest was insufficient.) 

I concede that it is a question of-fact whether the payment is 
for interest as such. 

Refers to Hanmantmal Motichand v. Lamba Bai (2). 

DeGruyther, K. C. inreply : No question. was. raised in the 
Courts in India as to the. payment not being towards interest as 
such. The only issue before the Indian ,Courts. was whether the 
defendant or Bishambhar Nath made the payment. 

(Lord Atkin: If payment is. made generally to -the Bank and 
there is a subsequent appropriation by. the Bank towards interest, 
would that be sufficient ?) . 

(Sir George Lowndes: There is no doubt that the Bank appro- 
priated the payment to interest, but. that would not in itself be 
tantamount to a payment of interest as such.) 

(Sir Binod Mitter : Supposing that money is remitted on 23rd 
December on general account and on the 31st the parties agree that 
it is to be paid for interest as such, that would satisfy the require- 
ments of section 20 of the Limitation Act,) 

Appropriation by the creditor with the assent of the debtor is 
sufficient, ; 

(Sir George. Lowndes : Of course the onus is on the plaintiff Bank 
to establish that interest was paid as such. The burden ison the plain- 
tiff to prove that limitation issaved by reason of the said payment.) 

During the course ofthe argument the following authorities 
were also cited at the Bar :— l 

Lloyd v, Grace Smith & Co. (3) ; Chinnery v. Evans (4) ; Eewin 

ev. Wilson (5) ; Harlock v. Ashberry (6); Bradshaw v, Widdringlon 
(7) ; Re Lacey (8) ;eSuóéba Narayana Vathiyar v. Ramaswami Aiyar 
(9); Brajendra Kishore v. Hindustan — Co-oferative Insurance 
Society, Ld, (10). 


z (1) (1909) I. La R. 31 All. ioe ; I9 C, W, N. N. 237. 
(2) (1879) I, L. R. 3 Bom. 498. 


(3) [1912] A. C. 716. (4) (1864) 11 H. L. C. 114. 
(5) (1886) t1 App. Cas, 639. i (6) (1832) 19 Ch. D. 539. 
(7) [1902] 2 Ch. 430. (8) [1907] 1 Ch, 330. 


(9) (1906) I. L. R. 30 Mad. 88. ... (10) (1917) L L. R. 44 Calc. 978. 
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Their Lordships’ judgment was delivered by 

Sir George Lowndes :—On the 22nd December, 1917, the 
first respondent executed in favour of the National Bank of 
Upper India, Limited; a promissory note payable on demand 
for Rs, 20,000, and interest, together with a formal receipt for the 
money. The bank 1s now in liquidation and the liquidators, suing 
in the name of the bank, claim from him the money due under 
the note. The second respondent, his brother, has been joined 
with him asa defendant to the suit, but no' relief is sought as 
against him before this Board, and there seems to be no reason 
why he should have been made a party to this appeal. The suit 
was dismissed Ly both Courts in India, and the liq uidators have 
appealed to His Majes'y in Council. 
. The appellant Bank asserted in their plaint that the 
Rs. 29,000 was adva^cel to the first respondent, and that he and 
his brother made various repayments in respect of principal and 
interest upon which reliance was placed to save limitation, the: 
suit havigg been instituted more than three years after the date 
ofthe note. Itis not now disputed, however, that the true facts 
are as follows: 


One Bishambhar Nath, who was a director of the bank, had 
been allowed by the bank's manager, Ram Nath Sapru, to become 
indebted in a large sum to the bank, and in December, 1917, in 
view ofthe approaching half-yearly audit it was desirable that 
the ac count should be squared insome way so as not to show 
the director as a debtor to the bank, Tne first respondent, who 
carried on business in Lucknow with his brother, the second 
respondent (who was also a director of the bank), was accordingly 
pe rsuaded to execute the promissory note sued on, soas to show 
him as the bank’s debtor for Rs, 20,000, and this amount was 
credited in the books of the bank to Bishambhar, thus wipirfe out 
his ittdebtedness, No part of tbe Rs. 20,000 came into the hands 
of the first respondent, and he apparently had nothing to gain by 
the transaction, the plain effect of which was t@ substitute him as a 
debtor ofthe bank for Rs. 20,000 in the place of Bjshambhar, 
The first respondent has deposed that he was assured by both 
Bishambhar and Ram Nath that he would not be held liable ọn 
the note, and that the deBt would be discharged by Bishambhar.* 
In this he is confirmed. by Bishambhar, who admits that the debts 
was really his, and their Lordships have no reason to doubt that 
this is true, Ram Nath, the only other party to the transaction, 
was dead at the date of the suit, The payments upon which the 
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appellant bank relied to save limitation were none of them made 
by or under the instructions of the first respondent, The parti- 
cular'payment which has been relied upon before the Board, viz., 
a payment of Rs, go8-6-3 on account of interest, under date the: 
23rd December, 1918, was part of a sum of Rs. 6,000 paid to the 
bank on that day by Bishambhar, It was apparently allocated by 
the bank to different accounts ia. which Bishambhar wa; interested, - 
and this allocation including the credit of the Rs, 908-6-3 to dinte- 
rest due on the first respondent’s promissory note, was accepted. 
by Bishambhar, as is shown by the entries in his books a few days 
later. The Rs. 908-6-3 appears in the bank's books as paid by 
the first respondent personally, but no attempt has been made to 
support this, and their Lordships have no doubt that the entry 
is, to say the least of it, incorrect. ; 
Upon these facts two main defences were (eie to the suit, 
viz, (1) that there was no consideration for the promissory note, 
and (2) that the suit was out of time, The Trial Judge held that 
there was consideration in that the Rs, 20,000 was credited to. 
Bishambhar's account, but that no payments by the first res- 
pondent having been established the suit was barred by limitation. 
On appeal to the Chief Court the principal judgment was deliver- 
ed by Ashworth, J.C., the Chief Judge, Sir L. Stuart," concurring. 
Their conclusions are summed up in the following words: 
“ The suit must fail rot only because the suit is time-barred 
but also because there was no consideration for the defendant 
No. 1 (the first respondent) signing the pro-note in his personal 
capacity, If he signed the pro-note on behalf of Bishambhar, | 
then he did this on the inducement of the bank, and the bank must. 
proceed against Bishambhar," The suit was accordingly dismissed. 
Before this Board it was suggested that the contract between 
the fir respondent and the bank was induced by fraud. and was, 
therefore, voidable at his instance. It is sufficient for their 
kordships to say that fraud was not pleaded in the Trial Court, 
nor was any issue directed to it, and it would be impossible for 
them to allow such a defence to be raised at this late stage of the 


proceedings. 

5o far as the representations of Bishambhar and Ram, Nath: 
that the first respondent would not be held: liable upon the pro- 
missory note are relied upon as an oral ‘agreement between: 
the parties, they are clearly inadmissible in evidence under S. 92 - 
of the Evidence Act. On this point their Lordships are in apres: 
ment with the Trial Judge. : 
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, Ia their Lordships’ opinion the true legal effect -of ‘the tran- P. C, 
saction'is that as between the first respondent and the bank the 1929. + 
promissory note was an effective contract, the credit to Bisham- 4. 4 C7 parte 


bhar being, as the Trial Judge held, a sufficient consideration, but -of Upper India, 


that as belween Bishambhar and the first respondent, the former Dx 
undertook to discharge the liability to the bank. : : Bansidhar. 

The learned Judges of the Chief Court seem to have come to s;, George Lowndes. 
the conclusion that the first respondent signed the promissory cas 


note merely as the agent of Bishambhar, and that therefore the 
bank could not sue him upon it as principal. They held that the 
bank, in ratifying the loan, which was in excess of the manager's 
authority, must be taken to have ratified the whole transaction 
(S. 199 of the Contract Act), and thus to have become responsible 
for the inducement held out by their manager. They thought, 
therefore, that the case came within the exception to S, 28 of the 
Negotiable Instruments Act, which provides that where an agent 
signs his name to a promissory note without indicating thereon 
that he signs as agent or that he does notintend thereby to incur 
personal responsibility, he is liable personally on the instrument, 
except to those who induced him to sign upon the belief that the 
principal only would be held table, 

Their Lordships are unable to take this view of the transac- 
tion, The first respondent's counsel, at an early stage of the pro- 
ceedings, formally disclaimed the theory of agency, which, indeed, 
is negatived by the evidence of both the first respondent himself 
and his witness Bishambhar, But, apart from this, their Lordships 
are satisfied that the essence of the tripartite arrangement of the 
22nd December, 1917, was to corceal Bishambhar’s indebtedness 
from the bank and to make the bank believe that the first respon- 
dent was their debtor for the Rs, 20,000 and interest, 'Their 
Lordships cannot doubt that the first respondent lent bimgelf to 
this scheme fully understanding that its object was the deception 
ofthe bank, and they think that under these circumstances ij 
would be impossible for them to hold that he,was induced by the 
bank to believe that he would not be held liable upon his written 
contract, j 25 

The question of limitation turns upon the payment of the 
Rs. 908-6-3 on the 23rd December, 1918, and falls to be decided, 
under S. 20 of the Limitation Act, the mé@terial portion of which ig 
as follows :— 

20. When interest ona debt. . .13 before the expiration 
of the prescribed. period, paid as such by the person liable to pay 
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the debt, . . or by his agent duly authorized in this behalf...... 


a new period of limitation, according to the nature of the Original 


liability, shall be computed from the time when the payment was 
made, 


Two questions have been raised upon the terms of this section, 
It is said, first, that the payment having been made by Bishambhar 
in discharge of what was in reality his own debt, it cannot save 
limitation against the first respondent, ani secondly, that in any 
case Bishambhar’s payment was not made specifically on account 
of interest, anl was, therefore, not a payment of interest "as 
such” within the meaning of the section, 

_In answer to the first. question, counsel for the appellant 
coitended that evy3n if Bishambhar could not be regar- 
ded as duly authorised by the first respon lent to make a payment 
of interest on his behalf, he was himself under a direct obligation 
to the first respondent to satisfy the debt, ani in that sense was ` 
at all events “fa” person liable to pay it. In support of this 
contention the case of Bradshaw v. Widdrington (1) and 
Other similar English decisions were relied upon. Their Lord- 
ships do not think it necessary to discuss the “applicability 
of these cases to the construction of the Indian Act. Upon . what 
they have already held to bethe true meaning and effect of the 
transaction of the a2nd December, 1917, it was agreed between 
Bishambhar and the first respondent that the former would dis- 
charge the latter's debt to the bank in respect of both principal 
and interest, and it is clear from .the first respondent’s evidence 
that he left it to Bishambhar to do so. Under these circumstances, 
it being admitted that no formal authorization of the agent is 
required under this section, their Lordships find no difficulty in 
implying authority from the first respondent to Bishambhar to pay 
the interest on his behalf as it became due, Whether the English 
cases to which reference has been made above would engreft a 
larger principle upon the section may possibly have to be consi- 
dered on some future occasion, Their Lordsbips note: that Far- 
wel, LJ, in Ae Zarey (2) appeared to regard Bradshaw v. 
Widdringt&n (1) as one only of implied agency. 

The only remaining question is whether the Rs, 9o8-6.3 
EL paid by Bishambhar as interest, Jt appears from the. en- 
tries in his books that on the 23rd December, rgt8, he paid 
alump sum of Rs, 6,000 to the bank, There were evidently 
several different accounts. with. the bank upon which payments 


(x) [1902] 2 Ch. 430, (2) [1907] 1 Ch. 430. 
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had to, be made by him for interest on the 31st December, 
and this lump payment was probably to put his own account 
in funds for this purpose. Assuming thatthe bank merely allo- 
cated this sum to the different items of interest, including the 
Rs, 908-6-3 due for interest in respect of the first respondent's 
promissory note, and communicated the allocations to him, it is, 
nevertheless, clear that Bishambhar ratified them ashe entered 
the items individually in his own books unler date 31st Decem- 
ber. It is, however, proved that it was the bank's practice to 
send out formal notices of the interest that, would be due on 
particular accounts at the end of each half-year, and it is not 
unreasonable to assume that Bishambhar had received, either 
directly from the bank or through the medium of the persons 
in whose names these accounts stood, notice of the payments 
that he would have to make. On this assumption it is obvious 
that the Rs. 6,000 was paid in to meet his liabilities for interest, 
and his subsequent entry of the details would be a confirma- 
tion of the particular items. Their Lordships have, therefore, 


come to the conclusion that the Rs. 908-6-3 was paid as and 


for the interest which was due under the promissory note on 
the 31st December, 1918. They have ‘the less hesitation in 
coming to this conclusion in view of the fact that this defence 
was not raised atthe trial ofthe suit in India. Ifit had been 
so raised it is more than possible that conclusive evidence 
might have been forthcoming as to the allocation of the Rs, 
6,000 which would have made this contention impossible, 

The result is that in their Lordships’ opinion the payment 
in question must be taken to have been made by Bishambhar 
as the agent and under the implied authority of the first respon- 
dent ; that the money was paid as and for interest, and that the 
payment was effective to save limitation against the first respondent, 

For the reasons stated above their Lordships are of opinion 
that the appeal should be allowed ; that the decrees of the Indian 
Courts should be set aside, and that in lieu thereof the appellant 
bank should have a decree against the first respondeat for. the 
sum of Rs. 20,000 and interest as claimed in the plaint, and they 
wil humbly advise His Majesty accordingly. The first respen- 


dent must pay the costs of the appellanf bank throughout these’ 


proceedings and the bank must pay such costs as aye poeni incur- 
red by the second respondent. 

T. L. Wilson .& Co. : Solicitors for the Appellants. 

H. S. L, Polak: Solicitor for the Respondent. 
K. J. R, Appeal allowed.e 
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Present: Lord Carson, Lord Darling, Sir Lancelot Sanderson, 
Sir George Lowndes and Sir Binod Mitter. 


BIJAI SARAN SAHI AZ/AS BIJAI BAHADUR SAHI 
AND OTHERS 


V. 


RUDRA BAGESHWARI PRASAD BAHADUR SAHI 
AND OTHERS, 


[ON APPEAL FROM THE HIGH Court or JUDICATURE AT 
ALLAHABAD, | 


Invalid sale of equity of r: demption — Purchaser's right to set. up mortgage as 
shield agsinst claim for possession by real owner of the equity of. 
redemption, l 
One Karya Bharthi, who owned two villages, mortgaged them in Igo4, 

without possession, with defendants, and in November 1908 he sold same to 

the defendants in lieu of the amount due to them under the mortgages, and the, 
defendants obtained possession of the villages under the sale. Prior to the 
said sale, however, the plaintiff in execution of his money decree against the 
mortgagor (Karya Bharthi) had attached the villages in question in S ‘ptember 

1908 and bought the equity of redemption at the auction sale in August Igog. 

The present suit was brought by the plaintiff to recover possession of the villages 

from the defendants on the ground that the latter’s purchase of November 1908 

was invalid by reason of the provisions of section 64, Civil Procedure Code, 1908 : 
Held, that the sale of November 1903 being admittedly invalid as against 

the plaintiff, the plaintiff was entitled to an unconditional decree for possession, . 

and as the mortgages of 1904 in defendants! favour did not give them any right 

to possession, and they obtained possession only by virtue of the invalid sale 
of November 1908, they were not entitled, in the present suit, to set up  theic 
mortgages as shields against the plaintiff's claim for possession. 

Appeal No. 50 of 1925 from a judgment and decree, dated ` 
the 28th May 1926, of the High Court, Allahabad (Kanhaiya - 
Lal and Ashworth J/.), affirming a judgment and decree, dated 
the 1st November 1922, of the Subordinate Judge of Gorakhpore. 


One Karya Bharthi, being the owner of two villages Kanchan- 
pur'and Pafkoli, executed the following three mortgages of the said ` 
villages in favour of Sant Baksh Sahai (the. ee . 
pf the present defendants) :— ‘ 


I. A mortgage by nein! sile, dated 15th March 190; 
for Rs. 20,000. 


z. A mortgage dated 22nd March T for Rs, (ooo. 
3. A mortgage dated 26th April 1904 for Rs; 1999. . 


` - 
- * 
* 
0:—- 1 ---. we » ~t - 
- be 
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. On the roth November rg0$ the said Karya Bharthi executed 
a sale deed in favour of Bishen Prasad and. Raghunath Prasad 
(the sons of the mortgagee, Sant Baksh Sahai, deceased), in respect 


of both the aforesaid villages for Rs, 58226, the sum then due on. 


the thzee mortgages of 1904. 

"Meanwhile, in r907, Kamta Prasad (the plaintiffs predecessor- 
in-title) sued Karya Bharthi for the recovery of sums due to him 
under certain simple money bonds. He obtained decrees on the 
3oth June 1998 and in execution of these decrees the two villages 
aforesaid were attached on 14th September 1908, and the decree- 
holder, Kamta Prasad bought them (with the permission ofthe 
Court) at the auction sale on the 20th August rgog. 

Ths present suit was brought on the 17th November r920 by 
the plaintiffs to recover possession of the two villages 
from the defendants 01 the strength of the auction purchase by the 
plaintiffs’ predecessor (Kamta Prasad) on the zoth August 1909. 
The plaintiffs’ cise was that the sale deed dated the roth Novem- 

ar 1908 it favour of Bishen Prasad and Raghunath Prasad 
(the sons of Sant Baksh Sahai, predecessor-in titla of the defen- 
dants) was invalid in view of the atlachment and auction 
purchase by Kamta Pra al (vile th: provisions of section 6, Civil 
Procedure Code, 1908). 

The main defence: (so far as muterial for purposes of the 
present report) were :—(1) that the defendants were entitlei to 
sst up the three mortgages of 1904 as shields against the plaintiffs’ 
claim and (2) that the plaintiffs couli not claim possession with. 
out offering to redeem the mortgages. 

The Trial Court framelissue No. 3 as follow; :— 

"Is the suit for possession without a prayer forthe redemotion 
ofthe conditional sale anl the mortgages mentioned aboye 
maintainable ? ” s 


The decisio. of the Subordinate Judge on this issue was in 
favour of the plaintiff, whose suit for possession was, accordingly, 
decreed, 

In disposing of issue No. 5 the learned Trial Judge observed 
as-follaws :— 

: © [sue sal hava said abova that, before the attachment * in, 
favour ofthe plaint ffs the predecessor* of the defendants ° had 
acquire a conditional sale and two simple morigages in r9o4 in 
his favour. Iu none of these he was entitled to possession. For the 
plainudfs it is contended that the mortgagee cannot claim a 
better right ia this case than they had at the date of attachment, 
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That is, their right is to sue for forclosure or sale, as the case may be, 
and they have no right to resist the claim for possession which they 
did not enjoy. In Veeti? Seethi v. Paruthooli (1) it was lai1 down that 
‘redemption is an equitable claim, or in India a legal right which he 
may seek to enforce and not a liability which he may be compelled 
to discharge'. "Therefore the defendants cannot compsl the plain- 
tiffs to redeem their mortgages in this case. There is the judgment 
ofan unreported case on record. It is S, A. No. r4 of 1918— 
Rama Charan v. Gola, There a simple mortgagee purchased 
the property in his (?) execution of a decree on foot of his mort- 
gage in which a subsequent vendee of his property was not a party. 
He then dispossessed the vendee who sued for possession, {t was 
held that the vendee could not be compelled to pay the mortgagee 
and that the latter had no right to resist the vendees’ right to. 
possession, The same principle is deducible from /angu v. 
Ganesh (2). I therefore hold that the suit is maintainable.” 

- On appeal, the High Court (Kanhaiya Lal and Ashworth JJ.) 
affirmed the judgment of the Trial Court, and held that the* decree 
for possession in plaintiffs’ favour could not be made conditional on 
the payment of the amounts due to, the defendants on the three 
mortgages of 1904. They said in the course of their judgment :— 

* The defendants-appellants claim the protection of their 
mortgagee rights under the mortgages of 1904 as against the plain- 
tiffs respondents, but as those mortgages were not usufructuary 
mortgages and the plaintiffs have purchasel the equity of redemp- 
tion, it is not open to them (defendants) to resist the claim of the 
plaintiffs to possession. The right to possession goes with the pur- 
chase of the equity of redemption. The defendants appellants 
were not entitled to possession by virtue of their mortgages of 1904. 
They got possession by virtue of the sale of rgth November 
1908, which is unenforceable as against the claims arising out of 
the attachment, under section 64 of the Civil Procedure Code. 
Ifthe sale is invalid, they (defendants) must surrender possession 
of the same, because their mortgages did not give them any right 
to possessione They may have aright to sue on their mortgages 
but the decree for possession cannot be made conditional on the 
payment of the moneys due on those mortgages becaüse the right 
of the plaintiffs to claim possession arises out of the auction sale of 
the equity of redemption and is independent of tbe right of the 
defendants appellants to enforce their mortgages which gave them 
no right to the possession of the disputed properties", 


«(1) (1912) 9 1. C. 513 (519) (2) 11911) 34 E. C: 735. 
e 
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Against this decision, the defendants appealed to His Majesty 
in Council, contending (1) that the defendants were entitled to 
set up their mortgages as shields against the plaintiffs’ claim 


for possession ani (2) that the plaintiffs could not obtaina decree 
for possession without redeeming the mortgages of 1904. 


Dunne, K, C, and Wallach for the Appellants, 
DeGruyther, K, C, and Dude for the Respondents, 


Dunne, K. C. for the Appellants: Even if the sale deed dated 
the roth November 1908 is invalid as against the plaintiffs, the defen- 
dants are névertheless entitled to set up the mortgag:s of rgo4 as a 
shield. Before the plaintiffs can get possession, they should redeem 
the mortgages. 


(Lord Carson, addressing DeGruyther, K. C., Counsel for res- 
pundents : " Do you contend that you could get possession 
without redeeming. DeGruyther, K. C. “ Yes"), 


Dunne, K, C.: Itis obvious that no decree for possession 
ouglit to be made except subject to our mortgages, We were in 
possession, The mortgages were treated throughout as usufruc- 
tuary, We bought in November 1908, having been in possession 
previously under the mortgages. From 1908, the date of the sale 
in our favour, we were in possession, and the plaintiffs brought the 
present suit on ryth November 1920, just two days before the 
expiry of the period of limitation. We contend that'the defen- 
dants are owners under the sale deed of November 1908, but even 
if they are not owners, they are in any event mortgagees, and the 
plaintiffs cannot succeed without paying off the defendants, These 
mortgages are perfectly valid and subsisting. The plaintiffs’ conten- 
tion that the defendants should bring a separate suit to establish 


their mortgages, is not correct, All questions should be disposed of 
in the present litigation. 


(Sir George Lowndes: The plaintiffs’ case is that your pur- 
chase of November 1908 is bad and so you are relegated to th® 
position of a mortgagee.) ? 

I am treating the plaintiff as a mortgagor, It is his duty to 
so frame his suit as to dispose of all questions arising therein ; 
see Order 2,* Rule r, Civil Procedure Code, The plaietiff 


says that my mortgages are fraudulent, but he has not established 
his allegation. 


(Sir George Lowndes: Are there findings of fact that the mort- 
gages are valid and duly established ?) 


Yes, 


13 


P. C. 


1929. 
ad 


Bijai Saran Sahi 
alias Bijai Bahadur 


Sahi 


v. 
Rudra Bageshwart 


Prasad 


Bahadur Sahi 


44 THE CALCUTTA LAW JOURNAL, [ Vor. LÍ. 


RPG ` (Sir Lancelot Sanderson : Is it your case that the sh) of the 
1929. mortgages has not been impugned ?) 
bh The mortgages have been treated as valid and subsisting. These 


:Bijai Saran Sahi 
ałias Bijai Bahadur mortgages were never questioned. We are entitled to set up our 


pM mortgages as an answer to the plaintifi's suit for possession, We 
‘Rudra Bageshwari are entitled to protect our rights en the basis of our mortgages, 
n (Zord Carson: The judgment of the High -Court shows that 
your mortgages gave you no right to possession, and that you are 
only in possession uuder the sale, and the sale turning out invalid, 
you have no right to keep possession). 5 

I submit that the plaintiffs were bound to so frame their suit as 
to raise this question of mortgage. If relief can ba given in one suit, 
why should parties have recourse Lo another action ? We contend 
‘that this is a mortgage suit in substance, and a Court of Equity is 
bound to give us appropriate relief under our mortgages.’ y 

(Sir George Lowndes: The plaintiff has a right to say that he is 
entitled to ba put in possession; unl the defendant sues to 
foreclose). 

(Sir Lancelot Sanderson: Is it really your argumeat “that the 
plaintiff should have sued for redemption ?) 

We contend that the plaintiff.’ suit should be treated as one for 
redemption, The issue raised (issue No. 5) was whether he could 
in this suit get possession without asking. for redemption. The 
Court ought to have disposed’ of that issue in this very suit and not 
relegated us to a separate suit. 

(Lord Carson : What decree did the plaintiff ask for ?) 

He prayed for possession simply. He does not state .that he 
seeks possession subject to our mortgage being invalid. 

(Zord Carson: He sues for pcssession, alleging that the defen- 
dant is not a mortgagee at all.) 

The defendant cught not to be driven to another suit. 

(Sir Lancelot Sanderson; What right have you to compel the 
plaintiff to redeem in this suit ?) 

Under the Civil Procedure Code the suit should be so framed 
as to give an opportunity to the parties to have all questions deter- 
mined in that suit ; see Order 2, Rule r. The Court must give 
complete relief in the suit to all the parties. 

e “(Lord Carson: Do you want us in, this suit to go into the 
‘accounts as to the amcunt tlue to the defendants P) 

That would be the right procelure adopted by "Courts accus- 
tomed to deal with mcrtgage suits, The Indian Courts are Courts 
of Equity and must give complete relief to all parties and not drive 
them to separate proceedings. 

e 
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(Sir George Lowndes : Do-you want to be treated as a mortgagee 
in possession ? The accounts as a mortgagee in possession are very 
strictly taken ; see section 76, Transfer of Property Act.) 

We would submit to any order the Court may make. 

(Lord Carson, referring to the judgment of the Trial Court, that 
*redemption is an equitable claim, orin India a legal right which 
he may seek to enforce and not a liability whica he may be com- 
pelled to discharge", observed; “That seems to me to be a very 
accurate view.) 

Dunne, K. C. cites the observations of Lord Sinha in Aamarya- 
ningar v. Makaraja of Venkatagiri (1). In principle, that judgment 
is applicable to the present case, In substance, the plaintiff here 
sues as a mortgagor, 

Counsel for the Respondents were not called upon. 

Their Lordships' judgment was delivered by 

Lord Carson: The present suit was brought in the Court of 
the Subordinate Judge of Gorakhpur by the plaintiffs (first three 
respondents) to recover possession from the defendants (appellants) 
of certain villages known as Kanchanpur and Patkoli with mesne 
Profits and costs. The Subordinate Judge made a decree for posses- 
sion and on appeal the High Court of Judicature at Allahabad by a 
decree dated the 28th May, r926, affirmed the decree of the Sub- 
ordinate Judge. At the hearings before the Courts respectively the 
defendants {appellants) relied upon their possession undera certain 
purchase deed dated the roth November, 1908, of the equity of 
redemption of one Mahant Karya Bharthi in the said villages, 
whilst the plaintiffs (respondents) claimed a superior title through 
certain sale certificates in respect of each of the villages eventuating 
out of suits filed by the predecessor of. the plaintiffs (respondents). 
It is unnecessary to go into any detail as to this branch of the con- 
troversy between the parties, as the decisions upon this matter in 
the Courts bslow have not been challenged in argument before this 
Board when tbe oily question was whether the plaintiffs (tespan- 
.dehts) were entitled to oust the possession of¢he defendants (appel- 
lants) without redeéming certain mortgages dated respectively the 

22nd March, 19o4, and 26th April, 19c4, and which the trial Court 
had held were valid and subsisting mortgages. Now admittedly 
these mortgages were not usufructuary mortgages, and as the plaintiffs 
(respondents) have been held to be and arethe owners of the equity 
of redemption it is impossible to see under what title the defendants 
(appe llants) can claim to resist thre decree for possession. As statéd 


'(1) (1926) 1. L, R. 5o Mad. i8o P. C. (191, 192). 
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"P. €, in the judgment of the High Court, "They," f "e, the defendants 
925, (appellants) ' ‘gat possession by virtu» of the- sale’. of the ‘roth 
Se a teal 


November,‘tg08... Ifthe sale is invalid - ‘they must- surrender 
"Bijai Saran Sahi 

‘alias Bijai Bahadur possession of the : same 2e their mortgages did not- give them 
cd any right to possession," " Whatever rights (if any) théy have under 
‘Rudra Bageshwari . their mortgages they can no doubt enforce “in . proper proceedings 
Bo pits a xd takeh for the purpose, but there is no principle or authority. which 
Lord Carson. enables tlie defendants (appellants), ‘as conteade 1- by them, “to set 
m up their ML as shields against the plaintif- pa claim 
‘for possession,’ | 2E 
` Their Lordships ‘will therefore humbly -advise His ae that 

‘this appeal shoul bs dismissed with:-costs. 

T. L. Wilson & Co.: Solicitors for the Appellant, 


Za. d Polak : - Solicitors for the Respondent, - 
KJR O "LM - Apre diui. 
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“(ON APPEAL FROM THE Hica COURT OF JUDICATURE AT M^ DRas,] 


: Agenty Rules — Petition to High C» ert jus review —Appeal to Priv y Council, if 
: competent: 


- - = 2 


-e Rulé 13 of the Agency Rules provides "that **. All decrees passed by the 
" Agency Commissioner on appeals from decrees of his subordinates shall be final, 
_the High Court having the power on special „grounds to require him to review 
` his judgment i as miy be directed by them". Upon an application presented. to 
` the High "Court under the said Rule, “ praying that, on the grounds set 
" forth therein, the ITigh Court will be pleased to issué af ` order Cirecting 
“dhe * Additional District Judge, Agency Division? Waltair, (Le. the Agenty 
3 Commissioner), to review liis judgment", the High .Court allowedthe petition, 
vand setting aside the decree of the Additional District. Judge, ‘restored that 
, passed by the First Court, . : 


>- - 


Held, that an appeal to His Majesty.in 1 Council against the said order of the 
High Court was not competent, inasmuch as there had been no proper decree 
e 


Vou, LI.], PRIVY COUNCIL,, 


of the High Court which could be appealed in the ordinary way. There had 
been only a petition to review and (notwithstanding the wrong phraseology of the 
order) what was said by the High Court was  pravtically a direction to the 
Additional District Judge to review his judgment. 

_ Appeal No. 149 of 1927 from the Orders of the High Court, 
Madras (Odgers and Wallach /J.), dated the 18th December 1924, 
setting aside a decree dated the 36th April 1923, of the Court of 
the Additional District Judge, Agency Division, Waltair, which 
modified a decree dated the 23rd May, 1922 of the Court ofthe 
Judicial Assistant Commissioner, Agency Division, Vizagapatam. 

The respondent took the preliminary objection that the 

present appeal to His Majesty in Council was not maintainable, 


` Subdarow for the Appellants, . 
Dunne K. C. and Dube for the Respondents, 
Their Lordship,’ julgment was delivered by 


Viscount Dunedin :—The suit in this case was a suit as 
regards a mortgage, and the real point at issue between the parties 
was whetlter one rate of interest was to be allowed or another. 
The suit was filed before the Government Agent at Godavari. He 
had power to transfer the case, and he did transfer it to the Assis- 


tant Commissioner, Agency Division, Vizagapatam, and he was in 


favour of the plaintiff, Under the Agency Rules—which in this 
part of India prevail, to the exclusion of the general Code of Civil 
Procedure, with certain exceptions which it is immaterial to men- 
tion—:here was an appeal to the Agency Commissioner, and he 
decided against the plaintiff, 

' The plaintiff then, applied to the High Court. His right to 
apply depended upon Rule r3. Rule 13 ofthe Rules in question 
was this: “ All decrees passed by.the Agency Commissioner .0:: 
appeals from-decree of his subordinates’—and this particular 
decree was such a one— shall be final, the High Court - having 
the power on special ground; to require “him to revizw his judg, 
ment as may be directed by them.” Accordingly, this applica- 
tion to the High Court was properly presented, because at page 
124 of the record the petition is describel i1 the judgment of the 
High Court in, this way: “ Petitions under Rule 13 of the 


Agency Rules (Civil Justice) praying that, on the grounds fet. 


forth therein, the High Court will be pleased to issue an Order 


directing the Additional District Judge, ' Agency Division, Waltair,. 


to review his juigment,” That is precisely in the terms of 
Rule 13. 3 
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` Upon that the High Court delivered judgment. The first part of 
the judgment deals with the merits, and need not be read. “At the 
end of the judgment it is said :— | p. 

. * On the best consideration I can give to both the facts and 
law of this case, I am bound to say, I think, that the learned 
Additional District Judge was wrong in the view he: took of this 
transaction as far as it affects the sons. In my view, the petition 
must be allowed with costs, and the decree of the Additional 
District Judge set aside, and the first Court's decree restored.” 

` Strictly speakinz, their Lordships do not think that the phraseo- 
logy of thàt order is quite correct. The learned Judge ought to 
have followed the phraseology of the petition with which- he was 
dealing, and he ought to have directed the Additional District 
Judge to review his judgment to: the effect set forth; but their 
Lordships are not of opinion that a mere fault of expression can 
have any effect upon what is the substance of the matter, The 
Court was sitting upon a petition to review, and they are’ of 
opinion that what was said was practically a direction to the 
Judge to review. 

That being so, that is all the appeal that is given, and the 
case cannot be carried further, As a matter of fact, the present 
appellants went to the High Court and purported to say that 
this was an appeal in the ordinary sense, and asked for leave to 
appeal to His Majesty in Council, There is obviously no authori- 
sation for that in the Rules that have been mentioned ; but there 
is one other fact that must be mentioned, By the time that the High- 
Court pronounced their order new Rules had come into force, and 
these new Rules, differing from the alg Rules, provided by Rule 
48 :— - 

“ From every decree passed by the Government Agent . or the. 
Agent o the Governor in appeal from an original décree passed: 
by any Court subordinate to him an appeal shall lie to the High 
Gourt, on the grounds specified in Section roo, Civil Procedure. 
Code. T ° i 

` That means on sounds that deal with law and do not deal 
with fact. The simple answer is that there’ was nó such appeal. 
nor, as a matter of fact, could at that time any such appeal have 
been made, because Rule 56 of the new Ryles says this :;— 

“The period of limitation for an appeal from'the decree of an 
Agent Munsif ‘or an Agent Divisional Officer or for review of à 
judgment shall be six weeks from the date ‘of the passing of e : 


Pd 


decree," "s ae 
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An appeal, therefore, was out of the question.at that. time, and, P. C. 
on the other hand, the Court was perfectly right to carry on, so 1929, 
to speak, the procedure that had been started under the old Rules, meas 


i . . . Sri Rajah Nallapa- 
Their hands were not.tied, because, as has been pointed out by raju Mirja Atchuthas — 


one of their Lordships, under the General Clauses Act where ams aan 
any Act made after the commencement of this Act repeals any Kruttiventi Perraju 
enactment made, the repeal shall not infer alia affect pili 
the previous operation of any enactment or repeal any Act duly Viscount Dunedin, 
done or suffered thereunder. Even without that, underthe gene- m 
ral principles of law, it would have been obvious that the Court, 
if this new provision of appeal could not apply, would necessarily 
be right in carrying out of the procedure perfectly properly initiated 
before them, 
The result of all that is, that there is no appeal, because there 
has been no proper decree of the High Court which can be appeal- 
ed in the ordinary way ; there has been only a petition to review, 
Therefore their Lordships are of opinion that this preliminary 
objection must b» sustained, and they will humbly advise His 
Majesty accordingly. "There will be no order as to. costs, 


Chapman, Walker and Shephard: Solicitors for thé 


Appellants, 
H. S. L. Polak: Solicitor for the Respondents. 


K. J. R. : Appeal dismissed, 
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APPEAL FROM ORIGINAL CIVIL : 


t 


iil Sir S Claus Rankin, Knight, Chief Justia, and 
l Mr. Justice C; C. Ghose. 


. |, ASHUTOSH SEAL 
J.. 
BENODE BEHARY SEAL AND OTHERS* 


Will—Sheb sit, office of —Succession —Change in devolution in office—Shebait, if 

can appoint successors in office— Shebail, if can endow property—Shebait, if 

` can alter the line of shebaits by deed— Location of idol—Gift to idol—Elec- 
tion—Acceptance of condition. 


_ Where, for any reason, the term of office of the  shebaits appointed by the 
testator comes to an end, the rule of Hindu law gives the office of shebait to 
helis of the founder : Gossami v. Romanlalji (1). , 


' A fundamenta! change in the no£mal devolution of the office is not lightly to 
be read into a clause which finds place in the Will merely as one of a series of 
directions to the trustees of the testator’s trust fund as to ‘the payments by way 
of legacy which are, to bs made thereout. The clause at the end of the 
Will which declares that “ the trustees . or trustee for the time being | 
shall be competent to exercise all the power and discretions Hereby confided 
to the trustees herein named" cannot be applied beyond its immediate inten- 
tion which is confined to the residue of the testator’s estate and has no reference 
ta the property dedicated to the Thakoor : Surendro v. Doorgasoondery (2). 


On the construction of the Will, eld, it contained no power on the part of the 
shebait or any other person to appoint successors to the office of shebait, 


It is open to a shebait of certain ancestral idols, to endow property forthe 
use and benefit of the said idols ; he cannot in any way alter the line of shebaits 
as laid down by the founder of idolsand cannotin any way affect the disposi- 


tions created by the original founder. 

Gossami v, Romanialji (1) referred to. 

In a deed of endowment executed by a shebait in 1834, there were provi- 
sions giving a right to the shebait to stay and live in the Thakurbari which the 
dged treated as being dedicated for the first time, that the appointment of 
shebaits made by the deed was intended to be an appointment of shebaits in 
the full sense, not that the shebaits were in the family to act as their own 
Pujaris but that they were to have not merely the duty of a trustee administer- 
ing property but ** the charge of performing ‘Parvas’, sheba and rites and 
ceremonies as aforesaid of the said Thakur" : 


*A Speal from Original Decree No. 16 of 1929, hgainst the decision of Mr. 
Justice Gregory, dated the 5th September, 1928, in Original Suit No. 2110 of 
1926. 

(1) (1889) I. L. R. 17 Calc. 3; L. R. 16 I. A. 137. 

(2) (1892) 1. L. R. 19 Calc, 513; L. R, 19 I. A. 108, 
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Held, that to treat the gift as a good gift to the deity and to treat the provi- RANI 
sions as regards the office of shebait as ‘though they “were ‘unessential terms or 1929: 
superadded directions by which it could be said that the gift to the idol was not TE ae 


hut ash Seal 
affected as by a term or qualification, was unreasonable in itself and in discon- iis 


formity with ordinary Hindu ideas upon these matters: Vidya Varüihi ¥: Benode Bendiy Seal, 
Balusami (1) referred to. Ea 

The provision as to who should be shebait, should be regarded as condition. 

The Thakoor or those who speak for him on earth, need not take, advantage of 
the gitt but if the gift is a and the Sees insisted on, it must be 
observed. 
` The Will of the idol in regard to location must be respected : Pramatha v, 
Prádyumna (2). Question relating to a condition as to the location of the idol, 
depends.on the Will of the idol. : 
_ While in form and, to Hindu ideas, in truth the gift i is made directly to the 
deity, the enjoyment of the office of shebait is regarded as a matter of some 
distinction and advantage, The inteation that the members of the donor's 
family shall have the right of acting as shebaits isin general part of the very 
textare' of the donor's gift : 

The dedication of additional properties toa deity and the appointment ofa 
line of shebaits inconsistent with the original line of süccession, can be dealt 
with by treating the new line of shebaits as though they were mere trustees for 
the management of property and for payment of the income to those who are 
shebaits under the original dedication, is is a proposition by no means easy to 
accept. 

` In the present case there was no acceptance of condition so als to alter 
the line of shebaits, as onthe death of the shebait, the testator’s descendant 
became entitled to an interest or share in the worship of the deity and did mot 
do anything.to effect a changs in the line of shebaits. 

. Directions as regards shebaits are conditions in the deed of 1584 and are 
not impossible of performance, 

Lalit Mhin Seal v.  Brojendra Nath Seal (3) and Re Croxosz (4) distin- 
guished. 

Appeal by one of the Defendants, 
‘Suit for declaration of plaihtif’s rights as one ‘of the Shebajts. 


Wil of Madhab Chandra Seal, dated 25th March rbr. 


This is the last Will and Testament of me Madhab Chandra 
Seal of Bow Bazar in the tow. of Calcutta Baniani I devise my 
house (formerly two houses numbered respectively, r and 2) 
in Madan ‘Dutta Lane Calcutta and the furniture therein 
contained unto the trustees of this my willto the use of my 
wife Luckhymoney Dassee and my nephew Kally Dass, Seale 
during their joint lives and alter the detease of such one of them 


(1) (19021) L. R. 48 I. A, 302. . 

(2) (1925) 1. L ^R. 52 Calc. 859 ; L. R,'52 T, A, 2453 41 C. L. J. 551. 
--(3) (1926)-I. L. R. 53 Calc. 23: ; 45 C. L; Jego 

(4) (1901) 1 Ch. 232. 
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CIVIL. , the said Luckhymoney .Dassee and Kally . Das Seal as shall first 
1929, die to the use of the survivor of them during his or her life with 
Ashutosh Seal remainder to the use of the sons of the said Kally Das Seal 


Ya. and the ‘heirs male of the bodies of the sons of the said Kally 
Benode iii Seal Dass Seal as tenants in common in equal shares with cross remain- 
ders between such sons and issue male of the saii‘Kally Das Seal 
as to both the original and accruing shares but upon trust never- 
theless to permit such part or portion of this sail house and pre- 
mises as has hitherto been used as a Thakur Baree or for religious 
purposes to continue to be so used for the worship of my ‘Thakoor 
Sree Sree Raj Rajeswar and I direct the executrix and executor of 
this my Will (whom I hereby appoint shebaits of my said Thakoor) 
to allow the silver articles which have beén used in the worship of 
the said Thakur during my life time to continue to be so used after 
my death I bequeath the residue of my estate and effects to my 
said wife and nephew upon trust to getinthe same and to vest 
the monies to be produced by such getting in as aforesaid in the 
names or name of my said wife and nephew either in or,upon thë 
securities of the Government of India or at interest on mortgage 
of real estate situate in Calcutta with liberty to vary and transpose 
the investment from time to time at the discretion of the said trus- 
tees or trustee for any other investment of the description aforesaid 
and from or out of the money to raise as aforesaid and the securities 
.whereon the same may be invested and the interest and annual in- 
come thereof (and which money securities interest aad annual income 
are hereinafter referred to as my trust fund) I direct the trustees or 
trustee of this my Will to expend the sum of thirty rupees per mən- 
sem for daily Poojahs in the said Thakoor Baree and the addi- 
tional sum of five hundred rupees per annum for poojahs «therein 
on extraordinary occasion such as Jhulan Jatra,Dole Jatra and Rath 
Jatra And to pay to my Gooroo.the sum of four rupees per -mensem 
during his life and the sum of ten rupees per annum for Poojah 
“times and to pay the said Kally Dass Seal the sum of one hundred 
yupees per mensem “during his life and after the death of the said 
Kally Dass Seal to expend the said sum of one hundred rupees per 
month for the maintenance of the sons grandsons and more 
. remote male issue of the said Kally Dass Sealand it is my wish 
*'thatthe said Kally Dass Seal shall be at liberty to lend to himself 
‘and pledge Government promissory notes to the extent of twenty 
thousand rupees belonging to my trust fund for his own , purposes. 
It being understood however tHat he i isto be considered asa deb- 
tor to my estate for the value of any Government Penne notes 


^" 
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he may so make use of and I also direct the trustees or trustee of 
this my Will to expena the sum of one thousand and five hundred 
rupees oa the marriage of each child of the said Kally Das Seal 
and a similar amount on the marriage of each of my nephews and 
nieces I direct that my said wife shall be maintained from my 
trust fund and in addition I.bequeath to her all the jewels and 
personal ornaments in her possession at the time of my death and 
the sum of twenty five rupees per mensem from my trust fund and 
I also direct that she shall be at liberty to take from my trust fund 
from time to tim» as she may require the same such sum not 
exceeding in the whole four thousand rupees as she may think 
proper and without being called on to refund the same or any part 
thereof, I direct the trustees or trustee of this my Will to pay to 
my brother Radhanath Seal the sum of Thirty Rupees per mensem 
during his life and after the death of my said brother I direct the 
said monthly payment of Thirty Rupees to be continued to his 
sons grandsons and more remote male issue per stirpes and during 
their respective lives I bequeath two thirds of the residue of my 
trust fund to my said wife and the said Kally Dass Seal in equ! 
shares the other third thereof I bequeath to my nephew Panch- 
cowri Seal and Persaud Dass Sealin equal ‘shares I devise to my 
said trustees all the real estate (if any) which shall at my decease 
be vested in me as a. mortgageé subject to the equities affecting 
the same respectively I declare that the receipts of my said trus- 
tees shall exonerate persohs paying money to them by virtue of 
this my Will from all liability in respect of the application thereof. 
I declare that if my said trustess or either of them or any trustees 
or trustee to be appointed under this provision shall die (whether 
in my life time or after my death) or become unwilling or unable 
to act as trustees or trustee of my Will it shali be lawful for the trus- 
tees or trustee for the time being whether continuing or declining 
to.act or if. none, for the executors or administrators or either 
or any of the executors or administrators of any deceased 
trustee to appoint any fit person or .personse to be a trustee or 
trustees in the place of any trustee or trustees dying or becoming 
unwilling or unable to act and I declare that the trustees or trustee 
for the time being of my Will shall be competent to exercise all 
the power and discretions hereby confiled to the trustees hereine 
named and I further declare that the, trustees for the time being of 
this my. Will shall not be answerable for each other's acts or 
receipts nor for, losses. happening -without their own respective 
default and shall be at liberty to retain and allow to each other all 
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expenses incidental to the trusteeship I appoint my said wife exé- 
cutrix and the said Kally Dass Seal executor of this my Will—and 
lastly I revoke all former Wills, In Witness wheréof I have here- 
ünto set my hand this twenty fifth day of March one thousand 
eight hundred and sixty one. 


Codicil to the Will of Madhab c handra Seal. 


I give my house No. x and 2 Mudlan Dutt's Lane for the use 
of Raj Rajeswar Thakoor incluling all furniture contained therein 
and No, 86 Bowbazar property as joint and paternal estate, all 
will jointly live, I allow 35 rupses per month for 'Thakoor Seba 
and one thousand per year for the Thakoor Janmastamy Jhulan 
Jatra Dole Jatra and Rath Jatra petty Poojahs which” necessary, 
100 hundred rupees to be expended for father and mother’s 
ceremony the Gooroo was to receive 4 rupees month ro rupees in 
Poojah time in September I give my wife Luckymoney Dassee 
8000 rupees Company's paper and 50 rupees month for her main- 
tenance and Kally Diss Seal nephew 200 rupees per. month his 
sons and grandson and so on, Radhanauth Seal my bfother 40 
rupees per month his sons and so on the expense family Dr. shall 
be paid from the estate. . Fifty rupees to be distributed in every. 
month to poor widows two rupees each. 

The following legacy to be paid. 


Rs. 
Gooroo e. ICO 
2 Poorohits e. 25 each, 
Servants 4. IO each, 
Kally Churn Day . e. 200 
Joynarain Dhur e. . 200. 


: Deed of dedication by Kalidas Seal, dated 1st May, 1884. 


Exécuted by Sri Kally Dass Seal son of Kashi Nath Seal 
deceased occupation Zemindar caste Subarnobanik residing at’ No. 
12 Madan Dutt Lane Bowbazar town Calcutta this instrument of 
“ Debutternama" (Deed of Endowment in favour of Deity) execu- 
ted in the year 1291: B. S. corresponding to English year I884 isto 
the effect following Whereas by heaven gone paternal uncle Madab 
Chandra’ Seal deceased during his life time promulgated the 


*" Sheba” (ceremonial worship) of the said Sree Sree Iswar Raj 


Rajeswar Jiew Thakur and after the ascension to heaven of the 
said paternal uncle I the said Kally Dass Seal have been duly per- 
forming the daily “ Sheba?” and“ Jhoolan Jatra” *Janmasthami" 

'" Rashjatra? and *'Doljatra" (and) “ Rathjatra” of the said 
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Sree Sree Iswar Raj Rajeswar Thakur and: the other periodical Civit, 
festivals (Parva).of the said Sree Sree Iswar Raj Rajeswar Thakur i920: 
and.whereas.the said Sree Sree Iswar Raj Rajeswar Thakur is 
installed and Majestically present at the house situated at No. ra 
Madan Dutt’s Lane Bowbazar in the town of Calcutta of which Benede Behary seal, 
the right and title belong to me personally and whereas'owing to 

the transiency of.the human body it is necessary that during my 

life time arrangements should be made so that the “ Sheba” and 

the " Parvas". etc, of the said Sree Sree Iswar ‘Raj Rajeswar 

Thakur may be performed without hitch and well and arrange- 

ments made so that the said house situated at No, 12 Madan 

Dutt's Lane may become the Thakurbati of the said Sree Sree 

Iswar Raj Rajeswar Thakur, therefore, by this“ Debutternama” 

(Deed of Endowment in favour of deity) I: dedicate to the said 

Sree Sree Iswar Raj Rajeswar Thakur the immoveable properties 

as per schedule written below of which the right and title are my 

own and which are . in my enjoyment and possession 

in all the-said properties mentioned in the said schedule whatever 

right ownership interest title including all kinds of appur- 

taining rights such as of light air passage water ingress 

egress and etc, I haye had, cease by this deed and vest in 

the said Sree Sree Iswar Raj Rajeswar Thakur I or my executors 

administrators successors or representative will at notimes be 

competent to make gift or effect sale or any kind of alienation in 

respect of the properties mentioned in the said schedule and with 

regard to this I or my executor administrator or representative will 

at no tims make or be competent to make any objection or excuse 

if made the same shall be void and untenable and amongst the 

properties mentioned in the said schedule the said house situated 

at No. 12 Madan Dutt Lane shall be the Thakurbati or the temple 

for the Majestic presence of the said Sree Sree Iswar Raj R&jeswar 

Thakur and therein the said Sree Sree Iswar Raj Rajeswar 

Thakur will be majestically present in the same manner as he has 

been majestically present and His employees‘ and Shebaits will 

stay and live there and His, that is the said Thakur’s daily Sheba 

ani His “ Parvas" (periodical festivals) shall be performed in the 

said house and whatever income there is or will be in respect of gil , 
the other properties mentibned in the said schedule and made* 

income suitable expenditure will be made according asit will be 

practicable for the daily Sheba of the said Sree Sree Iswar Raj 

Rajeswar ¡Thakur and on the occasion of ‘“ Janmasthami” 

"Jhoolan Jatra”  "'Rashjatra " " Doljatra" and “ Rathjatra" 
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the several  ''Parvas" (festivals) and other exp3nse; will ba 
made according as it will be practicable in respect: of him 
and on occasions of “ Provas” (festivals) and the wages of 
the employees of the said Sree Sree Iswar Raj Rajeswar 
Thakur will be paid and the properties mentioned in the said 
schedule will be repaired and maintained and whatever surplus 
will be left of the income of the properties mentioned in the said 
schedule and male Debutter by this deed, after meeting the 
expenses of the said Sree Sree Iswar Kaj Rajeswar Thakur there- 
with immoveable property will be purchased in the name of 
the. said Sree Sree Iswar Raj Rajeswar Thakur and as 
His own Debutter (property) and the income thereof will be 
used in the manner above mentioned and if at any time the Sarkar 
Bahadur that is the Governmsnt or the Municipality for ‘“Sarkari’ 
(i.e. public) requirements acquire under the Land Acquisition Act 
any property out of the properties mentioned in the said Schedule 
and made Debutter by this deed then with the amount of com- 
pensation that there will bs for the same imtmoveable 
property will be purchased in the name of the said Sree Sree 
Iswar Raj Rajeswar Thakur and as his own Debutter and the 
income thereof will b2 used in the manner aforementioned and the’ 
charge of performing the “Provas” Sheba and rites and ceremonies 
as aforesaid of the said Sree Sree Iswar Raj Rajeswar Thakur 
and the charge of looking after making settlements and arrange- 
ments collecting and realising the income and paying in the’ taxes 
and revenues etc., and all such other necessary duties are entrust- 
ed so long as I shall remain alive to me and I remain appointed 
Shebait of the said Sree Iswar Raj Rajeswar Thakur and on my 
passing away to the next world my twosons Sriman Durgadas Seal 
Babajiw and Sreeman Bhagabati Das Seal Babajiw both jointly 
will remain appointed Shebaits for life of the said Sree Sree 
Iswar Raj Rajeswar Thakur and each of them willat the time of 
passing away to the next world appoint one person as Shebait from 
amongst my family descendants and the person so appointed will 
remain appointed Shebait together and jointly with the other 
Shebait then existing and in this manner from amongst my family: 
descendants two parsons at a time will remain appointed as Shebaits 


*on béing nominated by the,two appointed Shebaits that is each 


nominating one person at a time and will perform the duties of 
Sheba etc, as above mentioned. To this effect of my own free 
will in sound health I execute this Debutteraami Finis year 1834 


" dated 1st May Bengali year ugue dated 2ọth Baisakh. 


. 
* 


VoL. LL] HIGH COURT, 


The material facts appear from the following judgment of 

Gregory, Ji—In this the plaintiff prays that his rights tas 

one of the shebaits of the Thakur Sri Sri Raj Rajeswari be deter 
mined, that for the carryiig on of the; sheba of the Thakur 
fnore conveniently his turn of worship be separated from that of 
the other shebaits, also that directions be given for the proper 
administration of.the debutter estate. Itis further prayed that 
à scheme be framed and that the plaintiff be given all incidental 
rights in connection with: the sheba, 
" The defendant Ashu'osh Sil the present shebait is the only 
party who has contested the plaintiff's claim at the hearing. The 
defendant. No. S has filel a written statement contesting the plain- 
tiffs claim, but at the hearing he has supported the plaintiff. 

The plaintiff isan heir of one Madhab Chandra Sil a Hindu 
inhabitant of Calcutta, and the original founder of the worship of 
Thakur Sri Sri Raj Rajeswari and the several parties to the suit 
who have been made defendants are admittedly heirs of Madhab 
Chandra: Sil. The pedigree annexel to the plaint shows the 
relationship betwee1 th: parties. "There is no dispute as to the 
pedigree. 

Itis not shown at what precise time Madhab Chandra Sil 
established the Thakur, but he died in 1866 after having execu- 
ted his will dated 25th March 1861 and Codicil undated 
which were duly almitted to probate. He appointed Sm. 
Lukhimoney Dassi his wife and Kalidas Sil his nephew, executrix 
and executor. He also made them shebaits of the Thakur and 
they were the trustees under the Will, 

Qa the 13th September 1882 Sm, Lukhimoni Dassi executed 
a document retiring from the shebaitship. In it she recited a 
power of appointment of new shebaits and trustees as having been 
given under the Will of Malhab Chandra Sil, and by the docu- 
ment she appointed  Kalidas Sil, his heirs, representatives or 
appointess, to bə shebiit or shebaits of the idol and trustee or 
trustees of the Will in her place and stead. 

Ona the rst May 1884 Kalidas Sil executed a Debutternamah 
or deed of endowment by which he dedicated to the Thakur 
Sri Sri Iswar Raj Rajeswari the immoveable properties specified in 
the schedule to the deed. He also appointed his two sons Dur 
gadas Sil and Bhagabatty Sil as joint shebaits for life, after his 
own death, with a direction forfuture appointments of shebaits 
by themselves and by their successors for his family descen- 
dants, 
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Kalidas Sil died onthe a6th December z914 having remain- 
ed and acted as the shebait up to that. date, and it would appear 
that after his death his branch of the family imonopolized the 


-office of shebait, Bhagabattydas. Sil his son died on the 13th 


April 1918 without making .any appointment. On the 18th 
April 1924 Durgadas Sil madea Will and a Codicil, .By the 
16th Clause of his Will he nominated and appointed his son 
Umesh to be his successor, but by a Codicil the testator. appoin- 
ted his son Ashutosh Sil in place of his son Umesh. On the 
rgth December 1925 Dugadas Sil died, and the defendant Ashu- 
tosh Sil is the present shebait. . 

The plaintiffs caseis that he and all the other parties to 
this suit are heirs of Madhab Chandra Sil, and that he as an 
heir is entitled to his turn of worship as a shebait. It is con- 
tended for the plaintiff that no power of appointing shebaits. 
was conferred on the two shebaits appointed by Madhub Chandra 
Sil by his will, that the appointment of Kalidas Sil and his heirs 
made by Sm. Lukhimoney in September 1882 was ineffectual, 
and that it was not competent to Kalidas Sil to nominate and 
appoint shebaits after his death, and that, consequently 
upon Kalidas Sils death in 1914 the shebaitship passed to the 
heirs of the founder Madhub Chandra Sil, i 
^. Onthe other‘hand, for the defendant Ashutosh Sil it is urg- 
ed that the founders Will:gave the power of appointment of a 
trustee or trustees which it is contended included shebaits or 
managers, and that Kalidas Sil’s gift in 1884 having been accept- 
ed by the Thakur, it is not open to any one now to question 
the appointment of shebaits made by him, That consequently 
the shebaitship of the defendant Ashutosh Sil under the deed 
of 1884 cannot be assailed. A further question of limitation, 
and of ethe Thakur being a necessary party to the suit has been 
raised. It willbe convenient to consider here two last points 
first, 

As to the point ofelimitation, the argument -is that in 1884 as 
soon as Kalidas Sil accepted the gift for the  Thakur, he 
ceased to be the shebait appointed by the founder and he became 
a shebait appointed by himself that as learned Counsel expres- 
eed it, "he had shed his character of original shebait and taken 
upa different character,” 4nd that from’ 1884 down to his death 
in 1914 he held possession openly and adversely and with the 
knowledge of the plaintiff's predeeessor in title Panchcowrie Sil, 
and that as this suit was instituted more. than 12 years after 


Vor. LÍ] HIGH COURT: 


1884 it is, long since, time barred, It is pointed out in support 
of the argument that Panchcowrie Sil was an attesting witness to 
the Debutternamah of 1834, and that from that year onwards Kali- 
das Sil was registered in the Municipal records as proprietor and 
shebait of the Thakur. I am unable to agree with this contention. 
In my opinion no question of adverse possession arises, I am 
unable to comprehend against whom Kalidas Sil held adverse- 
ly. He was the sole shebait until rgr4. He had been appointed 
shebait for his life by the founder, and at no time did he divest 
himself of that character or ceass to act as such. His own deed 
of Debutternamah recites the original founder’s endowment that 
he had performed the sheba since then, and that he would con- 
tinue to perform the necessary duties so long as he remained 
appointed shebait, In my view it must be taken that Kalidas 
Sil continuously acted as shebait till his death in rorq as of 
right, under the will of the founder, and learned Counsel for 
Ashutosh Sil concedes that if this was so, no question of limi- 
tation can arise, as this suit was instituted within ra years of 
the date of his death. The plaintiff sues as an heir of the 
original founder Madhab Chandra Sil for possession of an 
hereditary office and the case falls under Art 124 of the Limita- 
tion Act [see Jagannath Prasad Gupta v. Runjit Singh (1)]. I hold 
that the action is not barred. 

On the question whether the Thakur is à necessary party in 
this case, I have come to the conclusion having regard to the 
character ofthe suit, that he is not, I do notsee that the Tha- 
kur is affected as to his rights, The point at issue in the case 
is whether inthe circumstances of this case, under Hindu Law 
the office of shebait passes to the lawful heirs of the founder 
ofthe worship. Asa matter of fact the present shebait himself 
is an heir of the founder. The contest is not for any property 
of the Idol, and in the debutternamah there is no distinction 
drawn between secular rizhts of management and religious dutids 
attaching to the office of shebait it was in céntemplation that the 
secular management would go with the shebaitship and the sole 
question here is, who is to perform the sheba. The case of 
Mullick v. Mullick (2) cited in argument involved the question 
of the location of the Idol, and it was considered that it avould 
be in the interests of all concerned that the Idol should 
appear by a next friend. But it was pointed out by the Court 


'(1) (13973 I. L, R. 25 Calc. 354. 
(2) (1925) 41 C. L, J. 551 ; I. L. R. 52 Calc, 805 ; L.R, 52 I, A. 245. 
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of appealin Brojendra Nath Seal v. Lalit Mohan Seal (ty 
that that case was decided on its own facts as to this partic- 
ular question, and is not an authority for the broad proposition 
that in every case where questions of Deb sheba arises the Idol is a 
necessary party, In the present case in my judgment the Tha- 
kur is nota necessary party. I may now pass on to consider the. 
issues more directly affecting the rights aud position of the parties, 

The first matter is as to the construction of the will of Madhub 
Chandra Sil the question being whether under the will, power 
was given the shebaits named to appoint shebaits, Sm, Luckhi- 
money Dassi and Kalidas Sil were the executrix and executor 
under the will, and the testator devised the property upon trust 
for the use of his Thakur Sri Sri Raj Rajeswar. The executrix 
and executor were appointed shebaits of the Thakur. After de- 
claring the trust the testator bequeathed the residue of his es 
fate to his wife and nephew upon trust to get in the same and 
to invest the monies according to directions stated. The moneys 
80 got in, the securities in which they were invested, the interest 
and the annual income constituted what is referred to as the “Trust 
Fund. The Will directs the expenditure of Rs. 30 per mensem for 
daily poojas, and Rs, 500 per annum for certain special poojas, and 
after setting out the bequests made, the Will runs as follows ;—"I 
declare that if my said Trustees or either of them or any Trustees or 
Trustee to be appointed under this provision shall die (whether in 
my life time or after my death) or become unwilling or unable to 
act as Trustees or Trustee of my Will it shall be lawful for the 
Trustees or Trustee for the time being whether continuing or, 
declining to act or if none for the executors or administrators or. 
either or any of the executors or administrator of any deceased 
trustee to appoint any fit person or persons to be a trustee or 
trustees in the place of any trustee or trustees dying or becoming 
unwilling or unable to act. And I declare that ths trustees, Or 
trustee for the time being of my Will shall be competent to exercise 
all the powers and,discretions hereby confided to the trustees 
herein named." 

As I read this Will Sm, Luckhimoney Dassi and Kalidas Sil, 
the executrix and executor were appointed shebaits, and they were 
alse made the trustees of the trust fund, to administer the same, 
"The power of appointment given to them the trustees, to appoint. 
other trustees in their place in the eventualities stated, was for the 
purpose of continuing the administration of the trust fund, and I 
can find nothing in the text of the Will to support the; contention 

(1) (1926) 45 C. L. J, 41 (49) 3 TI. L. R. 53 Cale. 251. * s 
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that this . power of appointment included the appointment of shebaits 
of the idol. The whole scheme of the Will seems to me to be 
against this, The words "'shebaits" and “trustees” cannot in any 
view be read, as I am invited to read them, as synonymous and 
interchangeable terms, In my opinion there is clearly a distinction 
to be drawn between shebait and trustees in the Will, and there was 
no power of appointment of a manager. The power given to 
appoint trustees was for the purpose of secular management and not 
carrying out religious duties. This construction of the Will leads to 
the conclusion that the founder’s Will made no provision for the 
succession of shebaits after the death of Sm, Luckhimoney Dassi 
and of Kalidas Sil, If this is the correct.construction of the Will 
as to the power of appointment, the well-established rule of Hindu 
Law applies, namely that the office of shebaitship became vested in 
the heirs of the founder there being no question of any usage or 
course of dealing pointing to any other mode of devolution. 
Gossami Sri Gridkariji v. Romanilalji Goswami (1) ; Lalit Mohan 
Seal v. Brojendra Nath Seal (2). But itis argued strenuously on 
behalf of the defendant Ashutosh Sil that the position -in 1884 was 
that the Thakur was put to the choice of accepting the gift with the 
line of shebaits nominated by Kalidas Sil, or of refusing the gift ; 
and that as the gift was accepted by the Thakur through Kalidas 
Sil the shebait, the shebaits appointed by Kalidas Sil are in right- 
ful possession, This argument is derived from the Privy Council 
case of Gossami Sri Gridhariji v. Romanlalji Goswami (1). "The 
circumstances were entirely different in that case. There 
the donor one Munni Bibi had her own Thakur—Thakur 
Behariji. She, was a stranger to the worship of Thakur 
Daoji, but by her deed of gift she gave a house to the two 
Thakurs for their habitation and appointed Purushottam Gossami 
shebait. The plaintiff and not Purushottam was the shebait of 
the worship of Thakur Daoji. It was held that the donor *could 
not of her own authority alter the shebaitship ofthe “Thakur, but 


in view of the condition attaching to the gift, the Thakur had to 


elect whether to change his habitation or to change his shebait. 
The present case is entirely different in its circumstances, Kali- 
das Sil was the shebait, and he was both the donor and the accep- 
tor. His offer could be refused or accepted only by, himself, agd 
it seems to me that if his gift is to be regarded as having been ° 
accepted with the shebaitship laid down by him, asa condition 


(1) (1839) I. L, R. 17 Cale. 3; L. R.16 I. A. 137. 
(2) (1926) I. L, R. 53 Cale. 25r; 45 C. L. J. 41- 
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which he made, it would be open to every shebait by offering a 
gift, and accepting it with his owa conditions forthe Thakur, to 
alter the line of shébaits laid down by the founder ; or where there 
is no provision as to succession, as ia the present case, to prevent 
the devolution of the offica following the line of inheritance accorl- 
ing to Hindu Law, In my opinion the Privy Council case cited 
cannot apply to the facts in this case, 

As regards the deed of dedication made by Kalidas Sil, I do 

not construe it as conveying the properties conditionally, in the 
sense that the gift wasto depend on the shebaitship passing to 
his family descendants. 
_ Kalidas Sil divested himself of all interest in the à 
dedieated, the gift was complete and unqualified, and the 
appointments of shebaits after his death appears to me to be more 
in the nature of directions superadded, In my view Kalidas Sil did 
not, by virtue of his gift, becam? a founder, and he was not 
competent to alter the line of shebaits, The gift was simply an 
“ accretion to an existing foundation? I hold it was unqualified 
and was not affected by the appointments made. In my opinion 
this case falls within the principles of Hindu Law as  enunciated 
by Mr. Justice Page in the case of Za/i? Mokan Seal w, Brojendra 
Nath Seal (1) which was affirmed by the Court of Appeal, and I 
hold that the appointments of Shebaits made by Kalidas Sil were 
void. 

To sum up my findings on the several issues, 

Issue No, 1.—No power was given to Madhub Chandra Sil to 
appoint a shebait or manager of the Thakur. 

issue No. 2.—'lhere was no adverse possession held by Kalidas 
Sil during his life time, and as far as any question of the appoint- 
ment of a manager is concerned, there was no appointment made 
by Kalidas Sil short of that of a shebait. — — 

Issue No. 2.—On the death of Kalidas Sil the office of shebait 

eof the Thakur passed to the heirs of the founder Madhub Chandra 
Sil. EN NF aM 
: Issue No. 4—1 hold that the properties mentioned in the deed 
were validly made Debutter, and the gift was not affected by the 
appointment of Shebaits made. The appointments so made were 


e void, and no right to the: office of Shebait passed under the deed 


of ist May 1884 to any person, 
‘Issue No. 5.— The plaintiff is an heir of Madhub Chandra Sil 
and is entitled to a term-of worship -as Shebait, The possession 
(1) (1925) 1. Le R, 53 Calc. 2515 43-C« L, T. 43. 
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of the properties dedicated by Madhub Chanira Sil and Kalidas 
Sil vests in the Shebaits including the plaintiff who will ybe entitled 
to the management as Shebait during his term of worship. 

Issue No, 6.—The suit is not barred by the law of limitation, 

With regard to the question a3 to the validity of the appoint- 
ment of Ashutosh Sil, this is covered by my finding that the 
appointments under the deed of rst May 1884 are inoperative 
and void. 

On the question raised as to the Thakur being a necessary party 
I ‘hold it is not necessary to make hima party to this suit, 

"The result is that I hold the plaintiff as an heir of Madhub 
Chandra Sil is entitled to a separate term of worship of Thakur 
Sri Sri Raj Rajeshwari as a Shebait. The plaintiffs share is 
declared to be one eighth, and the shares of the several 
heirs of Madhub Chandra Sil are set out 11 the schedule to my 
judgment. I direct a reference for the framing of a scheme to 
regulate the daily worship of the Thakur, and the periodical festi- 
vals and the expenditure to be incurred therefor after providing 
for outgoings and repairs, The plaintiff will get his costs of this 
action from the contesting defendant Ashutosh Sil, The  plain- 
tiff must pay the costs incurred by the minor defendants, and 
will be entitled to recover these from the defendant Ashutosh Sil. 
In so far ascosts have been incurred with reference to the issue 
as to waste that was charged, the plaintiff must pay these to the 
defendant Ashutosh Seal, 

Against this decision, one of the defendants appealed, 

Messrs. N. N. Sircar duca ddnde! and D. N. Basu 
for the Appellant. 

Messrs. B. K. Ghosh ani N. C. Chatterjee for the Plaintiff 
Respondent Benode Behary. 

Messrs. O. R. Surita (for Mr. C. T, Moore) and M. N. Kagjilal 
for the other Respondents, 

The judgment of the Court was delivered by 

Rankin C. J.: The dispute in this case has reference to the 
shebaiti right in respect of the deity Sri Sri Raj Rajeswar founded 
and established by one Madhub Chandra Seal a Hindu inhabit- 
ant of Calcutta who died in 1866. By his will made in 1861 and 
acodicil thereto he had dedicated a certain house now known 


as No. r2 Madan Dutt’s Lane and made cértain provisions in that | 


behalf, 
The first question which arises upon this TET is the question 
whether upon a true construction of this will the persoas who 
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, Civit. from time to time should b» trustees under thz will were made 
1929. shebaits and were given power to appoint new shebiits from time 
ad 


to time. It is expressly conceled on behalf of the appellant 
Ashutosh Seal, one of the defendants to the suit, that if this 
question of construction b» answered in the negative, he cannot 
Se c J. claim under the original fouidation any greater right than the 

| decree under appeal has given to him in the office of shebait, The 
learned counsel for the appellant has also stated before us that 

in this Court he does not contend that the plaintiff’s suit should 

fail by reason that the Thakur itself has not been madea party 

to the suit, I propose, therefore, to address myself inthe first 

instance.to this question of construction and to postpone the 

examination of the facts and circumstances of the case until I 

have stated my conclusion as to the meaning and effect of those 

directions in the will which have reference to the appointment of 

shebaits, l l 

The Testator having devised the hous: in question to the use 

of his wife Luckhymoni and his nephew  Kalidas during their 

joint lives and to the Survivor during life, with remainder to the 

use of the sons of Kalidas and their heirs male as tenants in coni- 

mon in equal shares, makes it clear that this bequest is subject to 

a trust to permit such part or portion of the said house and premi- 

ses as had been used as Thakurbari or for religious purpose to 

continue to be so used for the worship of the deity. He proceeds 

"I direct the executrix and executor of this my will (whom I hereby 

appoint shebaits of my said Thakur) to allow the. silver articles 

which have been used in the worship of the said Thakoor during 

my life time to continue to be so used after my death”, ` 

This is the only passage in the will making in express terms 

any appointment of shebaits, At the end of the will the testator's 

wife ahd Kalidas are appointed executrix and executor. There is. 

nothing in the codicil which can be construed as an appointment? 

“of shebaits. The contention for the appellant, however, is that 

Le: qoe in subsequent passages of the will the testator has in effect appoint- 
ed his executors to be trustees and has entrusted to his trustees 

for the time being the right to appoint their successors, In this 

ED way, it is said that though the executors as such had been made 
" original shebaits, the will, upon a true Construction, gives to the 
shebaits for the tims being the right to appoint succéssors to the" 
office of shebaits. Now, the passage which follows the words which 
I have quoted bequeaths the residue of the testator’s estate to his 
said wife and nephew upon trust for convsrsion and inyestment, 
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It proceeds to direct the “ trustees or trustee of this my will to 
expend the sum of thirty rupees per mensem for daily Poojas in 
the said Thakoor Baree and the additional sum of five hundred 
rupees per annum for Poojahs therein on extraordinary‘ occasion 
and to pay to my Gooroo the sum of five hundred rupees per men- 
sem during his life and the sum of ten rupees per annum for Poojah 
times and to pay the said Kally Dass Seal the sum of one hundred 
rupees per mensem during his life and so forth", Inthe end 
two-thirds of the ultimate residue of the trust fund is given to the 
testator’s wife and Kalidas in equal shares, the other third being 
bequeathed to Pachkauri Seal and his brother Prosaddas Seal 
in equal shares. 


In n y judgment there is no room upon the face of this will for 
the construction which the appellant asks us to put upon it, The 
only appointment of shebaits is the appointment to that office of 
the executrix and executor of his will as such. The residue of the 
testator's estate and effects is bequeathed to * my said wife and 
nephew" who are made trustees thereof for the purposes imme- 
' diately thereafter described. The circumstance that one of the 
trusts upon which the trust fund is to be held by the wife and 
nephew is “ to expend the sum of thirty rupees per mensem for 
daily poojas in the said Thakoorbari and the additional sum of 
five hundred rupees per annum for poojahs therein on extraordi- 
nary occasion" in no way shows that it was any part of the testator's 
intention that whoever should become from time to time trustee 
of his trust fund should succeed to the office of shebait. The 
appointment of executrix and executor is made in the last 
passage of the will, No other person save the, wife and Kalidas 
coull, undér that will, be executors, The Court might appoint 
an administrator with the will annexed and the trustees might vary 
from time to time, but the appointment of the executrix and 
executor to the office of shebaits is a definite appointment of 
two near relations and of nobody else. In oxder to supply funds 


for the worship of the deity it was necessary that trustees should ` 


be appointed and directions given for tha creation of a trust fund, 
Out of that fund the money for the upkeep of the worship had to 
come and it must. be paid in the first instance by the trustee? of 
the fund. The language “to expend the sum of thirty rupees 
per mensem for daily poojahs” in no way involves that the trustees 
should themselves be at all times shebaits. If and when the 
time should come when other people should be constituted trustees 
of the trust fu id, it is reasonably plain that prima facie they would 
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execute this direction by paying over the monthly and annual 
sums to the shebaits, Without clear words to that effect it is 
impossible to impute to the testator the intention that from time 
to time persons might be appointed to the office of shebaits of his 
family idol merely by virtue of their being chosen to act as trus- 
tees of his trust fund. When, for any reason, the term of office of 


. the shebaits appointed by the testator comes to an end, the rule 


of Hindu law gives the office of shebait to heirs of the founder 
[Gossami v. Romanlalji (1)] as the appellant in this case expressly 
concedes. A fundamental change in the normal devolution of the 
office i is not lightly to be read intoa clause which finds place in 
the will merely as one of a series of directions to the trustees of 
the testator’s trust fund as to the payments by way of legacy which 
are to be made thereout. The clause which is at the end of the 
will which declares that “the trustees or trustee for the 
time being shall be competent to exercise all the power and 
discretions hereby confided to the trustees herein named" cannot 
in my judgment be applied beyond its immediate intention which 
is confined to the residue of the testator's estate and has no refer- 
ence to the property dedicated to the Thakoor. In Surendro v. 
Doorgasoondery (2), the testator bequeathed all his property to a 
family Thakoor and directed that his two widows should each 
adopt a son to him, the sons to become. shebaits of the property 
dedicated. The adoption made by the widows turned out’ 
to be invalid and a question arose whether the plaintiff (one of, 
thetwo persons adopted) could take anything under the will 
whiéh contained no gift to him except in the character of she- 
bait, Lord Hobhouse delivering the opinion of the Judicial 
Committee said “There is no gift to the adopted sons 
except in the character of shebaits and it would require very ` 
strong @nd clear expressions indeed to show that a Hindu gentle- ` 
man contemplated introducing as shebaits of his family Thakoor 
twb persons unknown to himself and strangers to his family.” In my 
judgment, therefore, this will contain no power on the part of- 
Kalidas or any other person to appoint successors to the office 


of shebait. 
The testator's widow relinquished her right in shebaiti to 


' Kealidas in 1882 and as there is no proof of any corrupt or objec- 


tionable feature in this transaction, Kalidas may Safely be taken 
to have been sole, shebait until his death in rgr4. Thereupon 


(1) (1889) I. L. R. 17 Calc. 3; L. R.'16 I. A. 137. 
(2) (1892) I, L, R. 19 Calc. 513 ; L. R. 19 I. A. 108. 
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the office of shebait vested in the heirs of Madhab the plaintiff and 
his brothers then living becoming entitled to à faéa or turn of 
Worship as well as the sons of Kalidas, The plaintiff's share, 
sò to put it, in Madhab's endowment, is, on this footing a one- 
eighth share and it is on this basis that he hag idi judg- 
inent before tlie learned Judge. 


The second question in this case is of greater difficulty. In 
1884 Kalidas, who was then sole shebait, executed an instrument 
of debutternama, or deed of endowment in favour of a deity 
whereby he dedicated to the Thakoor Raj Rajeswar five items 
of immoveable property described in the schedule thereto. The 
fifth item is the house and premises 12 Madan Dutt’s Lane which 
had been dedicated to the idol by Madhab himself, Kalidas in this 
deed treats this property as though it were his own and dedi- 
cates it together with the other four items of property to the 
deity purporting to vest them all by the deed in the, Thakur 
and to divest himself of all interest therein, On this footing 
he gave directions first that the house, 12 Madan Dutv’s Lane, 
should be the Thakurbari or temple where the idol should be 
located, secondly, that the employees and shebaits of the idol 
should stay and live there, and thirdly, that the worship should 
be performed in that house with the income available from the 
other. properties, any surplus of income to be invested in 
immoveable . property in the name of the idol as being 
‘debutter property of the idol, With regard to the office of 
-shebait, the deed provides as follows:—“the charge of perform- 
ing the ‘Parvas’sheba and rites and ceremonies as aforesaid 
of the said Sri Sri Iswar Raj Rajeswar Thakoor and the 
charge of looking after making settlement and arrangements 
collecting and realising the income and paying in the taxes and 
revenues etc, and all such other necessary duties are entrusted 
so long as I shall remain alive to me and L remain appointed 
shebait of the' said Thakoor and on my passing away to the 
next world my two sons Sriman Durga Das Seal Babajiew and 
Sriman Bhagabati Das Seal Babajiew both jointly will remain 
appointed shebaits for life and each of them will at the time 
of passing away to'the next world appoint one person as shebait 
from.amongst my family’ descendants and the person so appointed 
will remaia appointed shebait together and jointly with the other 
shebait then existing and in this manner from amongst my 
family descendants two persons -at a time will remain ‘appointed 
as shebaits on being nominated by the two appointed shebaits,” 
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Civit: The-case for the appellant, Ashutosh Seal, is laid under this deed, 
1929. He says that upon the death of Kalidas in r9r4 his two sons Durga 


and Bhagabati became shebaits, that Bhagabati died in 1918 having 
made no appointment of a shebait in his stead ; that Durga con- 
2e tinued thereafter as sole shebait until his death in 1925; and 
Rankin, .C, F. that by Durga's will the appellant was appointed sole shebait and 

Ln as such has become entitled to the office and the plaintiff has no 
claim therein, | 

Now, the learned Judge by his decree has not merely declared 
the right of the plaintiff Binode Behari Seal to a one-eighth share 
in the worship of the Thakur and in the management of the 
property which was dedicated by Madhab but has given to the 
plaintiff the like right in the property dedicated by the deed of 
endowment executed by Kalidas in 1884 and on this latter point - 
the appellant Ashutosh Seal takes exception to the judgment and 
decree, The judgment of the learned Judge upon this point is as 
follows :— 

* Kalidas Sil divested himself of all interest in the properties 
dedicated, the gift was complete and unqualified, and the appoint- 
ment of shebaits after his death appears to me to be more in the 
nature of directions superadded. In my view Kalidas Sil did 
not, by virtue of his gift, become a founder and he was not com- 
peterit to alter the line of shebaits. The gift was simply an 
‘accretion to an existing foundation’. I hold it was unqua- 
lified and was not affected by the appointments made, In my 
opinion this case falls within the principles of Hindu Law as 
enunciated by Mr, Justice Page in the case of Za/i? Mohan Seal 
v. Brojendra Nath Seal (1) which was affirmed by the Court of 
Appeal, and I hold that the appointments of shebaits made by 
Kalidas Sil were void.” 

The case law shows that additions to an existing foundation 
are not uncommonly made by persons who hold the office of 
shebait and that it is not uncommon for them to purport to give 
directions which would alter the devolution of the office, making 
the course of succession to depart either from the course laid down 
‘by the tetms of the original dedication or from the course in 
which tbe Hindu law, in the abserce of any direction by the 
«founder, would require it to go. This matjer has been considered 
by the Judicial Committee first of all in Gossams v. Romanlalji (2) 
which I regard as the leading authority upon this point and indi- 


Ashutosh Seal 


v. 
Benode Behary Seal. - 


(1) (1925) I. L. R. 53 Calc. 251 ; C. L. J. 43. 
'. (2) (1889) I. L. R. 17 Cale. 3; L. R, 16 I, A. 137. 


VoL; LI.] . HIGH COURÍ. 


rectly in Pramatha v, Pradyumna(t)on an appeal froma decisión 
of this Gourt reported in 27 Calcutta Weekly No es 684. It was 
canvassed at some length by a learred Hindu Judge in Sreepati v, 
Krishna (2). . Rd 

The learned judge in this case has followed the decision 
of Mr. Justice Page in Lat Mokon Seal v. J rojendra 
Nath Seal (3), which was affirmed on appeal by a: judgment to 
which I was a party (45°C. L. J. 41). Now, the reasoning adopted 
by the learned Judge from the case last mentioned and applied 
by-him to the present case may be stated as follows: The first 
proposition is that Kalidas. not being the. founder of this endow- 
ment of the dedicator of the idol, could not at his own hand 
alter the line of succession to the office of shebait, This propo- 
sition is-well covered by authority and in -the .case last mentioned 
is to be found a restatement of the principle by Mr. Justice 
Ghose. Iam of opinion that the learned Judge was right in 
the view he took that while it was open to Gopal ‘Chandra Seal 
who was a shebait but not the founder of certain ancestral idols, 
to endow property for the use and benefit of the said idols he 
could not in any way alter the line of shebaits as laid down by 
the founder of the idols nor affect in any way the -dispositions 
created by-the original founder. 

— The second proposition. is that upon the construction of the 
deed of 1884, the directions purporting to control or determine 
the appointment of shebaits. do not amount to conditions upon 
which Kalidas was making a dedication of the properties com- 
prec inthe deed, In the view of the learned Judge they ate 
“more in, the nature of directions superadded" and the gift of 


the properties was unqualified and .was not affected by the. 
directians as to the devolution of the shebaiti rgat, In the. 


case to which. the learned Judge refers, Mr; Justice Page came 
to a like conclusion but of course upon a. different deed. Confin- 
ing myself to the deed before us, I am «of opinion that the view 
taken by the learned Judge is untenable. 

_A-third proposition is perhaps involved in the learned Judge’ S 


reference to the previous case. In that case. Mr, - : Justice- Page. 
was of opinion that directions as regards appointment of shebaits,- 


if they were conditions were conditiéns subsequent and that they 


were void for impossibility, I. respectfully dissent to the appli- , 


(1) (1925) 1. L, R. 52 Calc. 809 ; L. R. $2 I. A. A534 C. L.]. sit E 


. (2) (1924) 41 C. L. J, 22. 
` (3) (1923) L. L. R, 53 Cale« 232; 45 C. L, J- 43. 
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Civit.. cation of this principle to the deed of enlowment before us, Im 
1929. my opinion the principles upon which the present question must 
hitech d be decided are the principles which were applied by the Ju licial 
l Committee in Gossami v. Romanlalji (c), already mentioned, 

In that case in 1866 Munni Bibi was minded to provide a suit- 
Rankin, C.F. able habitation for an existing idol. At that date the plaintiff 
piro was shebait of the idol but one Purushottam, a holy man anda 
cadet of the same family as the plaintiff, was taking an active 

part in the worship of the idol—the plaintiff -not having been 

near it, The deed was addressed to Purushottam and the 

dedication was made to both of two idols. The tenor of the 

deed was, first, to make debuttur the property in question and 

then to provide that Purushottam and his heirs were to have 

charge of the property subject to the gift and perform all neces- 

sary sheba or worship. There were other directions, but thé 

essence of the matter was that there was an out and out gift by 

way of dedication followed by the appointment of Purushottam 

and his heirs as shebaits, The house so granted was used, the 

` Thakoors were removed to it and a new and better temple was 

erected on the site for their locatio n. When the plaintiff brought 

his suit to establish his right to the office, to the custody of the 

idol and to the temple, their Lordships of the Judicial Committee, 

having repelled a plea that the plaintiff's suit was barred by 

limitation, affirmed the decree of the High Court holding that 

the plaintiff was entitled to succeed in his claim to the portrait 

and the valuables, In agreement with the High\Court, bow- 

ever, they held that his claim tó the temple failed. “Their Lord- 

ships are of opinion that this part of the case must be governed 

entirely by the terms of Munni Bibi's dedication. She gave 

the house anti land to the two Thakurs but with the condition 

attached that Purushottam should be shebait, The Thakur 

Daoji, ‘or those who speak for him on earth, need not take advan- 

tage of this gift, Munni “Bibi could not, of her own authority, 

alter the shebaitship of the Thakur. But if the gift is taken and 

the condition insisted on, it must be observed, It has now been 

insisted qn, and Daoji must elect whether to change his habita- 

tion dr to change his shebait”. — ° | 

` In the present case the main features of the deed of dedication 

in 1884 are the provisions giving a right to the shebait to stay and 

live in the Thakurbari which the deed treats as being dedicated 

for the first time, that the appointment of sHhebaits ’ made’ by tiie 


(1) d1889) 1. L. R. 17 Calc, 3; L. R. 16 1. A. 137: 
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deed is intended to be an appointment of shebaits in the full sense, 
not that the shebaits are in this family to act as their own pujaris 
but that they are to have not merely the duty of a trustee 
administering prop2rty but “ the charge of performing ‘Parvas’, 
Sheba and rites and ceremonies as aforesaid of the said Thakur”. 
It appears to me that to treat the gift as a good gift to the deity 
and to treat the provisions as regards the offize of shebait as 
though they were unessential terms or superadded directions 
-by which it can be said that the gift to the idol is not affected as by 
a term or qualification, is unreasonable in itself and in disconformity 


with ordinary Hindu ideas upon these matters, In Vidya Varuthi 


v. Balusami (1) the Judicial Committee gave a full and careful 
exposition of certain cardinal features of the Hindu Law with 
reference to such gifts, distinguishing the principles upon which 
gifts are made to an idol asa juristic entity vested with the capa- 
city of receiving gifts an1 holding property, from the conceptions 
upon which the English Law relating to trusts is based, They 
said “Neither under the Hindu law nor inthe Mahomedan sys- 
tem is any property 'conveyel' to a shebait or a mutwali, in the 
case of a dedication. Noris any property vested in him ; what- 
ever property he holds for the idol or the institution he holds as 
manager with certain beneficial interests regulated by custom and 
usage." Apart from the right of residence, it is true that no speci- 
fic beneficial interest is given by the deed of 1884to the shebait 
as such though there is no prohibition in Hindu Law against the 
gift of the beneficial interest to the shebait as part of the terms of a 
dedication. It must, however be.conceded that while in form and, 
to Hindu ideas, in truth the gift is made directly to the deity, the 
enjoyment of the office of shebait is regarded as a matter of some 
distinction and advantage. So far from being regarded as a minor 
or extraneous question whether the office of shebait shall be held 
by one person or another, the intention that the members of the 
donor’s family shall have the right of acting as shebaits is in gene- 
ral part of the very texture of the donors gift. The theory of law 
is clear but it is also clear as was sail by Sir Montague Smith in 
Prosonno Kumari v. Golab Chand (2) and again by Sir Arthur Wil- 
son in Jagadindra’s case (3) “ itis only in an ideal sense" that pro- 
perty can be said to belong to an idol and if the fact that gifts for 
religious purposes take the form of gifts jo an idol is to be regarded 


(1) (1921) L. R. 48 I. A. 302, 
(2) (1875) L. R. 2 I. A. 145 (151) ; 23 W. R. 253 ; 14 B. L. R. 450. 
(3) (1904) L L. R. 32 Calc, 129 (140) ; L. R. 321, A. 203. 
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, CIVIL. as a reason for regarding the term; with which the gift is coupled as 
1929. unessential feature of the doaor's intention, we will depart very 
widely from actuality. In my judgment it is as true of the dedication 
v. of Kalidas as it was true of Munni Bibi’s dedication in the case 

o Panoda SARII Seal. cited, that the provision as to who should be shebait should be 
Rankin, Ç. ¥. regarded as a condition, The Thakur Raj Rajeswar, or those who 
gj speak for him on earth, need not take advantage of the gift but if the 

. gift is taken and the condition insisted o1 it must be observed. In 

this case, as in Munni Bibi's case, I see no question as to impossi- 

bility of performance, I fail to understand how in law, orin right 

reason, plaintiff can claim any right in the additional property 

dedicated by Kalidas while repudiating the conditions attached by 

Kalidas to his gift, 

The cases referred to by Page J in Za/i? Mohon’s case (1) are 

. cases with reference to a name and arms, clause, In Greenwood's 

. case (2) as a condition of enjoying the testator's property the testa- 

.tor required the object of his bounty to use his name but only from 

the date to which he succeeded to the property. The donee died 

before his interest became vestel in possession i.e. before the 

death of the tenant for life, The conlition being ‘one requiring 

something to be done by the donee the Court applied the rule 

that when the condition becomes impossible by an act of God, it 

.is discharged and gone for ever and the estate is absolutely 


vested. 


WS dé NV 
: Ashutosh Seal 


In re Croxon (3) the condition subsequent was that the devisee 
:should bear aod lawfully assume the testator's name and coat of 
„arms, Kekewich J held that as it- was not possible for the devisee 
‘to obtain lawful authority to use the arms in question, the perfor- 
: mance of the condition was impossible and he was not bound to 
“comply with it in order to retain the estate, In my opinion the 

reasoning in Gossami v. Romanlalji (4) is an authority inconsistent 
-with the application of such principles to the question before us. 
In Pramatha Nath Mullick’s case (5) the-observations of Lord 
"Hobhouse to which I have already referred were recalled and appli- 
.ed and the principle was laid down that the will of the idol in regard 
-to location must be respected. In that case, however, the Court 
-was not dealing with a dedication such as we have before us in this 
case but was dealing with a gift to trustees in trust for the idol—a 


(1) (1925) I. L. R. $35 Calc. 251 5 45 C. L. J> 43. (2) [1903] r Ch. 749. 
(3) (1904) 1 Ch. 252. (4) (188) I, L. R. 17 Calc. 5 ; L. R. 16 I. A. 137. 
(5) (1925) I. L, R. 52 Calc, 809 (825) ; L. R 52 I, A. 245 ; 41 Ci L. J. 551- 


VoL. LIJ ° HIGH COURT, 


form of conveyance which adapts itself with less difficulty to the 
-principles of English law, 

As regards the case of Za/i? Mohon v. Brojendra (1) I desire to 
point out that in that cise Gopal Chandra Szal had, with reference 
‘to the premises 6 Damzen's Lane, made two inconsistent disposi- 
tions : first by a deed of Arpannama in-1897 and secondly by his 
Will. In each he laid down a line of shebaits to take effect after 
-his own death but these diffzred very little from each other or 
from the line laid down by the founder or by Hindu Law, The 
‘will clearly could not alter the provisions of the Arpannama 
and it would not be necessary to refer to the will at all but for 
the fact that the line of shebaits laid down by the Arpannama 
was laid down subject toa right of appointment by the donor in 
his- lifetime. The decree of the learned Judge gave the shebaiti 
right to-the plaintiff, the defendant Dulal Chunder Seal and to the 
two sons of Akshoy Chandra Seal namely Brojendra and Bonomali. 
Apart from a variation by appointment the Arpannama had given 
the shebaiti right to these very people, Nilmoni Seal having long 
ago died childless. Unless, therefore, it was contended that 
Gopal by his will had made an appointment under the powers con- 
tained in the Arpannama, it will be readily intelligible that no 
discussion was embarked upon in the judgment on appeal as 
regards the question whether the conditions of the Arpannama 
could be insisted on. Now, the will was altogether inconsistent 
with the Arpannama as regards this property. It purported to 
give the wilow a life interest for her absolute use and benefit and 
it made other provisions to take effect thereafter, The learned Judge 
had put the willaside as inoperative by reason that the property 
was covered by the previous deed, The judgment in appeal con- 
tains no discussion of this matter and though I appreciate that 
the learned Judge in the present case may well have heen misled 


into thinking that the whole of the reasoning of Mr. Justice "Page 
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had been approved, the decision of the appellate Court did not | 


extend so far, ] 

' Upon the question raised by Mr, Justice Page as to the correct 
ness of the decision in Sreepati Chatterjee's case (2) it is not neces- 
sary.to pronounce, That the dedication of additional properties 
to a deity and the appointment of a line of shebaits inconsistamt 
with the original line of succession can be, dealt with by treating 
the new line of shebaits as though they were mere trustees for the 


(1) (1926) I. L, R. 53 Calc. 251 ; 45 C. L, J- 41. 
(2) (t924) 41 C. L, J. 22. - 
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‘management of property and for payment of the income to those 
who are shebaits uader the original dedication isa proposition by 
no means easy to accept. 

' In conclusion I desire to observe that it was contended on this 
appeal that although Kalidas in his lifetime could not on behalf 
of the idol accept the dedication of 1834, so as to alter the line of 
‘succession to the office of shebait, it was possible to maintain that 
upon his death his sons Durga and Bhagabati had effectually 
accepted the conditions of the deed so as to alter the line of 
shebaits, This contention is without substance, because on the 
‘death of Kalidas the plaintifs branch became entitled to an 
interest or share in the office and there is no evidence that the 
shebaits as a whole, and still less those interested in the worship of 
the deity, have done anything to effect so important a change. I 
see no reason to differ from the observations of the learned Judge 
in which he points out that Kalidas Seal the donor cannot be 
treated as having on behalf of the idol accepted the new endow- 
ment with the conditions laid down by himself, In Pramatka v. 
Prodyumna (1) already cited where the question related to a 
condition asto the location of the image it was thought in this 
Court that the Court might sanction the donor’s acceptance of the 
condition on behalf of the idol on the ground that it was “ for 
the benefit of the idol.” This, as I read the judgment of the 
Judicial Committee, was not approved the principle being adhered 
to that the will of the ido] must decide the matter. 

In my judgment this appeal should be allowed and the decree 
of the learned Judge should be varied by excluding from it all 
reference to the properties other than 12 Madan Dutt's Lane 
comprised in the deed of 1884. As the appellant and respondents 
have each succeeded in part I think there would be no order as 
to costs of this appeal. 

The appellant must pay the guardian-ad-litem his costs of the 


e appeal. 


N. C. Seal " : Attorney for the Appellant; 

H.N. Dutt & Co, : Attorneys for the Respondent Benode 
Beliàry. B 

M. M. Chatterjee & B. N. Sein: Attorneys for other Res- 


pondents, 


^. T. M. i Appeal allowed ; Decree Varied, 
(1) (1925) I. L. R. 52 Calc. 809; L. R. 52 I. A. 245 ; 41 C. L, J. 551. 
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PRESENT |: Lord Shaw, Lord Atkin, and Sir Lancelot Sanderson. 


BHAI PANNA SINGH AND OTHERS 
9. 


FIRM BHAI ARJAN SINGH-BHAJAN SINGH-SURJAN 
SINGH AND ANOTHER, 


[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
or THE NORTH-WEST FRONTIER Province, | 


Breach of contract —Indían Contract Act (IX of 1872), Sec. 74— Penalty or liqui- 
dated damages-— Contract for sale of immoveable property—Proof of actual 
damages essential — Vendor giving four days’ time to purchaser to complete 
the contract—Breach by purchaser—Omission to question witness in exami- 

- nalion-in-chief to contradict case set up by opposite party—Finding of fact 
^. by Trial Court, which heard the witnesses—Reversal by Court of Appeal. 


A contract forthe sale of immoveable property for the sum of Rs. 105030 
provided, inter alia, that the purchasers were to pay Rs. 5oo earnest money, 
and * the party retracting from the contract shall pay Rs. 10,00) as pashemana 
(damages). ? The purchasers having broken the contract, the vendors re-sold 
the property to another person for Rs. 104000, and instituted a suit against the 
purchasers, claiming the Rs. 10,000 and further damages : 


Held, that the effect of section 74 of the Indian Contract Act, 1872, was to 
disentitle the plaintiffs to recover simpliciter the sum of Rs. 10,000, whether 
penalty or liquidated damages, and that the plaintiffs must prove the damages 
they had suffered. That the only evidence of loss was that of the loss on re-sale 
of Rs. 1009, and the plaintiffs having already received Rs. 500 by way of 
earnest money, their actual damage was Rs. 500, for which sum they were 
entitled to a decree. 


On the roth February, 1924, the parties entered into a contract for sale of 
certain immoveable property. No time was fixed for completion byt on-the 
same day the purchasers paid the earnest money and were given a receipt 
which provided that the balance -of the pu-chase-money should be received 
before the sub-registrar and the sale-deed registered within a month. The pur- 
chasers postponed completion from time to time for their convenience, and even- 
tually the vendors on the 10th May senta telegram to the purchasers giving 
them four days to complete and that in default the vendors would sue for speci- 
"fic performance or damages. The purchasers having ignored the telegram, the 
vendors on the 9th June re-sold the property to another pacty ata loss, and 
sued the purchasers for damages : . 


Held, on these facts, that the plaintiffs were entitl.d to succe»d, the pur- 
chasers being responsible for the breach of contract, 


When a party desires to contradict the case set up by his opponent and calis 
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a witness who is in a position to depose to the essential facts, it isthe duty of 
the party calling such witness to obtain the contradiction from him in examina- 
tion-in-chief, If he fails to do so, and the opposite. party does not raise the 
question by cross-examination, no inference adverse to the latter can thereby 
be legitimately drawn. 


On a pure question of fact, the finding of the Trial Judge, who saw and 
heard the witnesses give their evidence, ought not to be tightly disturbed by the 
Court of Appeal. 

Consolidated appeals No. 27 of 1928 by the Plaintiffs, from one 
judgment and two decrees, dated the 25th October, 1926, of the 
Court of the Judicial Commissioner, North-West Frontier Province, 
Peshawar, (Mz. ZZ. Fraser), which reversed one judgment and two 
decrees, dated the 23rd December, 1925, of the Subordinate Judge, 
Peshawar. 

= The material facts of the case appear sufficiently from their 
Lordships’ judgment. 


The appellants were vendors and the respondents were vendees, 
and by an agreement dated the 19th February, 1924, the former 
agreed to sell certain premises to the latter, but the sale was not 
carried out, oné parly blaming the other for breach of the agree- 
ment and claiming the sum of Rs. ro,000 which was specified 
in the agreement as the amount to be paid in case of breach. 


The Subordinate Judge found that the agreement was broken 
by the vendees, but the learned Judicial Commissioner took the 
opposite view. 

The above agreement, dated the rgth February, 1924, was 
signed by the vendors and the vendees and the brokers who 
negotiated the sale, and was in the following words :— 


* We, Bhai Panna Singh, etc. have agreed to sell the Serai, 
situate in Pipal Mandi, which we had purchased from Mian Saf- 
dar Aliand Mian Umar Buksh (to Arjan Singh-Bhajan Singh) 
for Rs, 105000. The cost of the stamp paper and registration, etc 
wall be paid by us (parties to the contract) half and half. The 
purchasers shall pay Rs, 502 as earnest money, for which the 
sellers will give a receipt. This sitta will be properly stamped and 
shown to the purchasers, for their satisfaction, -The party retrac- 
ting from the. contract shall pay Rs. ro,o00 as pashemana 
(dathages). The brokerage at the rate of Re. 1 per cent will be 
paid by the sellers, and at te same rate by the purchasers”. 


The vendors received Rs. 500. as earnest money and gave a 
receipt in which they stated that the deed of sale shall be régister- 
ed within a month, although no period of time was specified in the 
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agreement of sale quoted above, The receipt in question, signed 
by the’ vendors and bearing the same date as the agreement of 
sale, was in the following terms : 

" We have received a cheque for Rs. 500 from you, in lieu of 
earnest money respecting the sale of a Serai together with a vacant 
site on its backside and all rights appertaining thereto, situate in 
Pipal Mandi, which we had purchased from Haji Safdar Ali Khan 
and Mian Umar Baksh Khan, We have sold the same to you for 
Rs. 105,000, The balance will be received before the sub-registrar 
and the deed got registered. Both the parties shall abide by the 
terms laid down in the sitta. The deed shall be registered within 
a month. The party refusing to get the deed registered shall 
according to the sitta be liable to pay Rs. 10,000 as Aarjana (loss). 
We have executed this receipt so that it may serve as an authority. 
Note.—Out of the balance, Mian Haji Safdar Ali Khan shall 
have to be paid the amount dueto him and the remaining sum 
will be received before the sub-registrar and the deed will be 
registered”, 

On the question of damages, the Subordinate Judge awarded 
to the vendors the whole of the Rs. ro,000 named in the sitta 
and in the receipt as the amount to be paid by a party, retracting 
from the contract or refusing to get the sale deed registered. In 
addition to the Rs, roj0oo, he awarded the vendors Rs. 1000 
for loss on re-sale. 

On appeal bysthe vendees, the learned Judicial Commissioner 
dismissed the  vendor's suit and decreed the vendee's suit, In 
assessing the damages in favour of the vendees, he noted that 
their Counsel on appeal, disregarding the stipulated amount of 
Rs. 10,000 named in the agreement, “ does not hold out for more 
than reasonable damages on the principles contained in section 73 
of the Indian Contract Act." He awarded the vendees the profit 
of Rs. soo which they might actually have obtained at the time, 
plus return of earnest money, Rs. 500, and of stamp money paad, 
Rs, 787, in all Rs, 1,787. . 

Dunne, K, C. and Dube for the Appellants. 

De Gruyther K. C. and Joseph Nissim for the Respondents. 


Joseph Nissim for the Respondents raised the preliminary objec- 

n " . e 

tion that the certificates of appeal in beth suits were granted on an 
erroneous valuation and the appeals were without jurisdiction. 


(Lord Shaw : The objection-may be raised at a later stage.) 
Dunne K, C, for the Appellants (vendors): The vendors are 
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entitled to the sum of Rs. 10,009 awarded by the Trial OM for 
damages, as mentioned in the sale agreement. 

(Sir Lancelot Sanderson: I think the Board have already deci- 
ded that only compensation could be awarded). 

( Nissim refers to Vengideswara Putter v. Chatu Achen (1) and 
Mackintosh v. Crow (a). 

(Lort Atkin, referring to Pollock and Mulla’s Commentary on 
section 74 of the Indian Contract Act, observed that there were 
innumerable decisions on the construction of this section.) 

(Lord Shaw; The Court has full control as to the amount 
of compensation under section 74. You are entitled to reasonable 
compensation not exceeding the amount of the penalty). 

The section provides that quite apart from proof of damage, 
the Court can award compensation to the vendors, The sum of 
Rs. 10,000 mentioned in the agreement of sale is a liquidated 
sum, 

(Lord Atkin: See Pollock and Mulla’s Contract Act, znd 
edition, page 322, beginning ' This section boldly cuts the most 
troublesome knot in the Common Law doctrine of damages.” ) 

(Sir Lancelot Sanderson: The illustrations to the section 
throw some light on the question: see illustra tion (G) ), 

(Lord Atkin refers to illustration (d) to section 74). 

(Lord Shaw : When you use the word "penalty", it is not neces- 
garily confined to financial obligation). ; 

(Lord Shaw: If we get to the facts of the case, the question 
under section 74 may not arise for decision at all.) 

(Sir Lanéelot Sanderson : Has the section ever been considered 
by the Board?) 

Yes, in connection with questions of interest, 

The period of one month mentioned in the receipt was not of 
the essence of the contract, The period of time was extended by 
the conduct of both parties, Four days to complete gave ample 
time. Reasonable compensation is a question of fact, 

(Lord Atkin: The measure of damages is a matter of law). 

Credit has to be given by the vendors for the earnest money 
in reduction of the damages to which they are entitled: Zhe 
Vellore Taluk Board v. Gopalasami (3). 

o De Gruyther K. C. for the Respondents (purchasers) : 
question of damages, refers*to Mayne on Damages. The measure ` 

(1) (1881) I. L. R. 3 Mad. 224. 

(2) (1883) I. L.R , 9 Calc. 689. , 
(3) (1913-4) I. L, R. 38 Mad. 801. í 
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of damages is the same, whether it isa contract for sale of 
land or goods; see section 73, Indian Contract Act. 

If there was any repudiation of the contract on the part of the 
purchasers, it was not accepted by the vendors, who kept the 
contract alive for both parties, Under section 55, para 2, of the 
- Contract Act, this contract was not voidable. 

(Lort Atkin referred to section 39, and Johnstone v. Milling (1). 

Telegraphic notice to perform the contract in four days, sent 
on a Saturday, to the purchasers’ pleader, did not give the parties 
reasonable time : Mussa Mahomed v. Motilal Itc:halal (2). 

Reasonable does not mean minimum but longest notice reason- 
ably required for what remains to be done: Crawford v. 
_Toogood (3). 

Dunne, K. C. in reply, being called on-only on the question of 
the amount of damages, referred to the Contract Act, section 74, 
as enabling the Court, if so minded, to award substantially more 
than the actual damage, 

Their Lordships’ judgment was delivered by 

Lord Atkin :—This is an appeal from the Court of the Judicial 
Commissioner, North-West Frontier Province at Peshawar, The 
dispute arises out of an agreement for the sale of a serai in 
Peshawar, There were cross suits, vendors and purchasers, each 
alleging that the others had broken the contract and claiming 
damages, The vendors succeeded before the Subordinate Judge, 
the purchasers before the Judicial Commissioner. The vendors 
appeal In 1924 the vendors were the owners of the serai in ques- 
tion upon which there were mortgages amounting to Rs, 80,000 in 
favour of one of the former owners. They were being pressed by 
their creditors and found it desirable to sell the property, The sale 
was negotiated by brokers and the agreement was dated February 
19, 1924, The agreement provided for the sale to the puschasers 
for Rs. 1,05,000, Cost of stamp paper and registration was to be 
borne equally. The purchasers were to pay Rs. 500 earnest money. 
“The party retracting from the contract shall pay Rs. 10,000 as 
pashemana (damages)  Vendors-purchasers were each to pay 
I per cent, brokerage. No time was fixed for completion but on the 
same day the purchasers paid the earnest money and were given a 
receipt which provided that the balance should be received 
before the sub-registrar and the deed 'registered within a month. 
Each party found its half share of the stamp paper, the purchasers 


(1) (1886) 16 Q. B. D. 460. 
. (2) (1921), 24 Bom, L. R, 203. (3) (1879) 13 Oh. D; 153. 
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onthe 18th March. According to the plaintiffs the purchasers 


delayed the preparation of the conveyance as they wished to see 
the will of a deceased brother ofone of the vendors in order to 
exclude the possibility of an outstandiog claim by his widuw. "The 
plaintiffs alleged that on the 8th April the parties met to complete 
the conveyance, A writer, Ganga Bishan, was present and began: 
the conveyance but his work was broken off as the purchasers raised 
further points. They wanted on the conveyance the name of Ishar 
Singh, who was apparently their partner but who had ‘not signed 
the agreement, They raised a question about bou ndaries, and they 
desired to see the‘outstanding mortgage. The plaintiffs alleged 
that they consented to all three points, The boundaries were 
forthwith investigated with Ishar Singh and the purchasers were 
provided with a copy ofthe mortgage. According.to the plaintiffs 
they thereafter requested the defendants to complete but were put 
off. Onthe 26th April, the conveyance was completed by Ganga 
Bishan in the presence ofthe purchasers and the brokers, The 
vendors were not present but it is significant that the boundaries 
inserted were in accordance with the alteration. On the same day 
there was a fight between a Sikh and a Mohammedan on the pre- 
mises (which contained a mosque), which the plaintiffs suggest 
may have deterred the defendants from completion. Oa the gth 
May the purchasers sent a written notice saying that the vendors 
had not got the sale deed registered within a month, and.claiming 
payment of Rs.10,000 within a week, On the roth May the 
vendors sent a telegram in reply stating that they had always been 
ready and willing to complete, that the delay wason the part of 
the purchasers, and specifically calling attention to the fact that at 
the request of the purchasers the name of Ishar Singh had been 
inserted in the sale deed, The telegram concluded by saying that 
the vendors gave the purchasers four days to complete, and that in 
default they would sue for specific performance or damages. "The 
purchasers made no reply, saying that it was ambiguously worded 
and they could not make out what it meant, On the gth June the 
vendors agreed to sell to another purchaser at Rs, 1,04,000, and on 
the rst October, 1924, they issued their plaint claiming the 
Rs, 10,000 and further damages. Oas the irth October the pur- 
ghafers filed their cross suit, claiming Rs, 1p,000 and the sum paid 
for earnest money and stanfp paper, 


The Subordinate Judge, before whom both suits were heard 
together, rightly concluded that the real issue was which party had 
broken the contract, He heard the witnesses on both sides, 
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including the brokers and the writer, Ganga Bishan. In his judg- 
ment hé finds in favour of the allegations of the vendors, and gave 
them judgment. The question in this respect is one of fact; and 
their Lordships see no reason for not accepting the Subordinate 
Judge’s findings. The plaintiffs were obviously willing sellers ; 
there is some.reason to suspect the defendants’ financial ability at 
all times to complete the contract, The plaintiffs’ evidence of the 
purchasers’ grounds for requesting delay is corroborated in more 
than one particular ; and the writer, Ganga Bishan, when called by 
the purchasers, was not asked a single question to contradict the 
story already given by the vendors as to the transactions on the 8th 
April. Their Lordships cannot agree with the criticism made by 
the learned Judicial Commissioner on this point. Contradiction, if 
it could be made, was obviously to be given by the witness in 
examination-in-chief. In its absence the advocate for the vendors 
could not be expected to raise the question by cross-examination. 
Their Lordships have cirefully considered the judgment of the 
learned Judicial Commissioser, but do not find the doubts sug- 
gested by him sufficient to justify a reversal of the findings of the 
Court below. No further question seems to arise as to liability, It 
is ‘plain from the findings that the purchasers postponed completion 
from time to time for their convenience ; and eventually broke the 
contract. The only question that remains isasto the amount of 
the damages, 

The effect of the Indian Contract Act of 1872, S. 74, is to dis- 
entitle the plaintiffs to recover simpliciter the sum of Rs. 10,000 
whether penalty or liquidated damages. The plaintiffs must prove 
the damages they have suffered. The only evidence of loss.is that 
of the loss on resale by Rs. 1,000, There seems to be no ground 
for displacing the trial Judge's finding that this was a gencine 
contract, The vendors remained in possession of the rents and 
profits of the property until resale, amounting, according to the 
evidence, to 450 to goo Rs, per mensem. There is no ground for 
awarding them interest, On the other hand," they have received 
earnest money Rs, 500: so that their acfual damage is Rs. 5oo. 
The vendors have also received for the-value of the stamp paper 
realised after deducting commission charged in respect of the pur- 
chasers’ contribution, 689-10, This sum, when the contract, went 
off they held to the-use of the purchasers, and from the documents 
it is plain they have always admitted their liability for it, and been 
prepared to account for it agairst damages. 

The decrees of the Judicial Commissioner should be set aside 


1929. 
Bhai Panna Singh 


Firm Bhai Arjan 
Singh-Bhajan Singh- 
Surjan Siogh, 

. Lord Atkin. 


pM 


112 


P. C; 


—— 


1929. 
Nr etm 


Bhai Panna Singh 
v. 
Firm Bhai Arjan 
Singh-Bhajan Singh- 
Surjan Singh. 


Lord Atkin. 


P. C: 





1929- 
wont 
October, 28. 


THE CALCUTTA LAW JOURNAL. [ Vor, LI. 


with costs, and the decree of the Subordinate Judge in the vendors 
suit should be varied by substituting Rs, 500 for the sum awarded 
by him, In the purchasers! cross-suit the decree should be made in 
their favour for Rs, 689, but inasmuch as they failed in the main 
issue as to the breach of contract, without costs, there should be a 
set-off of the Rs. 500 and taxed costs against the Rs. 689. The 
appellants should have their costs of these appeals. "Their Lord- 
ships will humbly advise His Majesty accordingly. 

AT, S. L. Polak: Solicitors for the Appellants. 

Langlois, Harding & Late; Solicitors for the Respondents. 


K. J. R. Appeal allowed, 


Present: Lor! Atkin, Lord Thankerton, Sir John. Wallis and 
Sir Lancelot Sanderson, 


MA YAIT AND OTHERS 
9. 


THE OFFICIAL ASSIGNEE. 


o 
[ON APPEAL FROM THE HIGH COURT or JupicATURE AT RANGOON.] 


Transfer of Property Act (IV of 1882) section 6, sub-clauses (a) and (e)— 
Chance of heir-apparent succeeding to an estate or other possibility of a like 
nature—Family setilement—Vested right in income and contingent right 
in corpus of tellled property, tf transferable. 


° The settlor, a Kalai (i.e. of mixed Hindu and Burmese blood) created an ordi- 
nary settlement of his immoveable and moveable property in favour of his wife 
and children, Under the terms of the settlement, the settlor was entitled to 
the income for his life and thereafter {and till the events next specified) the 
income was to be distributed between his widow and children in certain propor- 
fions. ôs regards the properties comprised .tn schedules ist, 2nd and 3rd, 
they were to be sold after the yoangest child attained the age of twenty and the 
proceeds divided in equal shares between the children then surviving. With 
regard to the property comprised in the 4th schedule, the same was to be sold on 
the death of the youngest child and the proceeds divided amongst the children 
then living. 
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After the death of the settlor and before the happening of the events entitling 
the trustees to sell the properties comprised in any of the schedules, one of the 
settlor’s sons assigned and transferred, for valuable consideration, his entire 
interest in the settled property (both as regards the income and the corpus) in 
favour of a third party : 


Held, that the assignment was not-invalid by reason of its being in breach 
of section 6, sub-clause (a) or (e*, of the Transfer of Property Act, 1882, inas- 
much as the rights that were conferred on the asgignor by the aforesaid settle- 
ment were neither a mere possibility of a like nature of an heir-apparent suc- 
ceeding to an estate or the chance ofa relation obtaining a legacy, nor a mere 
right to sue. The effect of the settlement was to create (a) a vested interest in 
all the children in the income of the property, and (b) a contingent interest in 
their favour in the corpus until (as regards the property inthe first three sche- 
dules) the youngest child attained the age of twenty and (asto the property of 
the 4th schedule) the death of the youngest child, A contingent interest of this 
nature is a well-ascertained form of property and clearly transferable. 

Appeal No. 66 of 1928 from a decree of the High Court, Ran- 
goon (Rutledge C, J. and Brown 7.) dated the 7th February 1927 
dismissing an appeal from a preliminary decree of the same Court 
(Maung Gyi J.) in its Original Side dated the 3rd May 1926 in 
favour of the plaintiff Mahomed Ebrahim -Moola who was now 
represented by the Official Assignee, 


In that suit the plaintiff as the transferee of one Maung Chi 
Maung claimed from the appellants, the trustees of a Family 
Settlement which Maung Chit Maung’s father had made, his 
interest thereunder, 


The main question for determination in the appeal to the 
Privy Council was whether Maung Chit Maung’s interest under the 
Settlement was such as he could transfer. 


In 1908 Maung Ohn Ghine, a Burmese merchant settled his 
property with trustees for the benefit of his wife, Ma Vait, and 
family, retaining a life interest for himself in the rents and profits, 
The relevant clauses of the Deed of Settlement are, in substance, 
set out in their Lordships' judgment, and also in the judgment of" 
the High Court reported in I. L, R. 5 Rang. 145. 


Ohn Ghine died in London on the roth June 1911 leaving bis 
widow Ma Yait and seven of his eight children surviving him. 
The youngest child Ma Than Nwai attained the age of 20 years 
in March 1921. f i 


. . His eldest'son Maung Chit Maung in 1913 brought a suit for 


administration and for cancellation of the Settlement on the 
ground that his father wasa Hindu and that it transgressed the 
rules of Hindu Law. The Privy Council in August 1921 dismissed 
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P. C. that suit holding that Ohn Ghine though originally a Hindu had 

—— married a Burmese woman and became a member of the “ Kalai” 

pit community who in matters of succession were not governed by 
mt Hindu Law ; see Ma Yait v. Maung Chit Maung (1). 

he Official Assig- Pending the appeal to His Majesty in Council, Maung Chit Ma- 


nce. 





ung on the 17th December 19rg executed a deed purporting to sell 
for Rs, 2,50,000 ‘all his undivided share of inheritance right and 
interest in and to the estate of the said Ohn Ghine deceased and 
in the rents profits investments or income thereof and all his 
(the vendor's) right and interest under the trusts of the said settle- 
ment if ultimately held to be of legal validity with all the income 
rents investments and profits of the said Trust Estate" except his 
father’s medals to the plaintiff Mohamed Ebrahim Moolla. 

The trustees (appellants) who had no knowledge of the sale 
were unwilling to give the transferee accounts of their adminis- 
tration of the Settlement, and on the 6th June rg25 he brought 
the present suit for a declaration that he had acquired the rights 
to which Maung Chit Maung might become entitled under the Deed 
of Settlement, for accounts, and payment of the sums found due. 

The issues framed ‘(and material for purposes of the present 
report) were :— l 

(1) Did Maung Chit Maung assign all his rights and interests 
under the Instrument of Settlement dated the 5th May 1908? 

(2) Could Maung Chit Maung assign his rights and interests 
under the Settlement of the 5th May 1908 ; if so, to what extent ? 

The Trial Judge (Maung Gyi J.) held that Maung Chit Maung 
although there was no evidence of the law by which he was govern- 
ed, was on a different footing to a Hindu reversioner ; that Maung 
Chit Maung and all the settlor’s children took a vested interest 
in the settled estate to which the prohibitions against transfer in 
sectiqn 6 of the Transfer of Property Act would not apply. 

The learned Judge accordingly made a decree in favour of the 
eplaintiff iand referred the case to the Official Referee for the 
taking of accounts,» 

The Court of Appeal (Rutledge C. J. and Brown J.) held that 
the case of Annada Mohan Roy v. Gour Mohan Mullick (2) 
was not applicable, because in their opinion Maung Chit Maung 

e Was not governed by Hindu law, and hjs rights were not those 
of an heir. : 

The Appellate Judges further beld that although it was by no 
means certain that Maung Chit Maung would ever obtain any 


(1) (1921) L. Re 48 I. A, 553 ; I L. R. 49 Calc. 310, 
(2) (1923) L. R. 5o I. A. 239 ; 1. L. R. 5o Calc. 929 ; 40 C. L. J. 10. 
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estate in possession yet his interest was in the nature of a vested 
remainder and was neither a ''spes successionis" nor a mere 
right to sue so as to be invalid under section 6 of the Transfer of 
Property Act. 

Against this decision the trustees appealed to His Majesty in 
. Council. 

Dunne K. C. and Raikes K, C. for the Appellants, 

Upjohn K. C. and Rink for the Respondent. 

Their Lordships’ judgment was delivered by 

Lord Atkin:—This is an appeal from the High Court of 
Judicature at Rangoon in a suit which was brought originally 
by one Ebrahim Moolla, who was the assignee of one Maung 
Chit Maung. The plaintiff claimed to have a declaration of the 
interests of the assigror under a settlement made by the assig- 
nor’s father in the year 1908. The defendants, who are the pre- 
sent appellants, are the trustees of the settlement, and the defence 
to the suit was an allegation that the assignmsnt was invalid by 
reason of its being in breach of Section 6 of the Transfer of Pro- 
perty Act, Act IV of 1882, which applies to the dispositions of 
this particular settlor. The clauses relied on are clause (æ) of 
Section 6, which says; ''The chance ofan heir-apparent succee- 
ding to anestate, the chance of a relation obtaining a legacy on 
the death of akinsmin, or any other mere possibility of a like 
nature, cannot be transferred”: and clause (e), which says that 
a mere right to sue cannot be transferred. 


The question at issue was whether the rights that were given, 
if any, to the assignor of the plaintiff, the eldest son, were a 
possibility of a like nature of an heir-apparent succeeding to an 
estate and so forth, or were a right to sue. That turns upon the 
construction of the settlement. Without going intoit in detail, 
it may be described as an ordinary settlement made in the settlor's 
lifetime, by which the settlor transferred to the trustees a large 
amount of property, in substance, probably, the whole of his 
property, in trust to allow the settlor during his lifetime to 
manage the property, and to have the sole benefit of the income 
both from the immovable and movable property. Tae settlement 
then proceeded to declare certain trusts that should come into 
operation after his death, The trusts to com? into operation after 
his death were that, as to the property. comprised in’ three" sche- 
dules, the trustees, during the life of the wilow and until the 
youngest child attained the age of twenty, were to distribute the 
income in the manner proyided, namely, that they were to pay 
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Rs, 1,000 a month to the widow, anl to divide the remuinder 
amongst the children, including the eldest son, Maung Chit Maung, 
the assignor of the plaintiff, After the youngest child attained the 
age of twenty, the property was to be sold, andthe proceeds were 
to be dividelin equal shares between the children then surviving, 
the issue of any child who was dead to represent his father's share. 
There was a slight alteration in the trusts inirelation to the property 
comprised in the fourth schedule, because in that case the property 
was not to be distributed until the death of tne youngest child, and 
it was to be divided then amongst the children living.at that date. 

Now, itis plain that the result of this disposition was to create, 
first of all, a vested interest in all the children in the income of the 
property ; secondly, it created a contingent interest in all the 
children in the corpus in respect of'all the property until at any 
rate, the youngest child reached the age of twenty. When the 
youngest chitd reached the ags of twenty, the children who were 
alive at that date obtained a vested interest and a right to have the 
proceeds distributed among them as to the property in the first, 
second and third schedules, As to the property of the fourth 
schedule, all the children took a contingent interest until the death 
of the youngest child, and, as soon as the youngest child died, the 
children then surviving, and, of course, their issue, obtained a 
vested right to have the property distributed .among them. That 
is a very plain and ordin ary settlement, and it gives very plain and 
well-understool rights to all the parties who benefit under the : 
settlement : a vested right ia the income, contingent rights in the 
corpus ; and it appears to their Lordships to be plain that the con- 
tingent interest which the children took, whether they took it under 
the first, second and third schedules or under the fourth schedule, 
was something quite different from a mere possibility of a like 
nature of an heir-apparent succeeding to the estate, or the chance 
of a relation obtaining a legacy, and also something quite different 
from a mere right to sue. It is a well-ascertained form of property— 
it certainly has been transferred in this country for generations— 
in respect of which it is quite possible to raise money and to dis- - 
pose of it in any way that the , beneficiary chooses. 

Their Lordships think, therefore, that the defence failed, and 
thatethe Courts were perfectly rightin making the decree which 
was eVentually asked for, not by the assignee himself, but by his 
assignee in bankruptcy, who succeeded to his rights. 

Their Lordships think it desirable to say that they are not pre- 
pared to accede to the whole of the reasoning of the Courts below, 
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who seem, with great respect, to have treated the interest in the 
corpus‘as being a vested [interest at the time of the assignment, 
when, quite plainly, in.their Lordships’ view, it was not : neverthe- 
less, it being of the nature that their Lordships have described, it 
was such an interest as could be assigned, and the Courts were, in 
their Lordships’ opinion, quite right in making the decrees com- 
plained of. It is not unnatural, as it appears to their Lordships, 
that when the matter comes to be carefully looked at, Counsel for 
the appellants find it impossible to put any different view before 
their Lordships from that which E have already ean ; the 
case is indeed unarguable. 

Their Lordships will humbly advise 1 His Majesty that the appeal 
be dismissed with costs. 

Bramall & Bramall : 

Holmes, Son & Pott : 


K, J. R, 


Solicitors;for the Appellant. 
Solicitors for the Respondent. 


Appeal dismissed, 


‘PRESENT: Lord Buckmaster, Viscount Dunedin, Lord Tomlin, 


Str George Lowndes and Sir Binod Mitter, 


MUSAMMAT FATMA BIBI AND OTHERS . 
U. 
SAADAT ALI AND.OTHERS, 


z © 
` [On APPEAL FROM THE HicH COURT OF JUDICATURE d 


AT ALLAHABAD, | . 


Specific porformance—Contract for sale of immoveaMe property —Effect of pur- 
chase? s knowledge of existence of prior contract for sale of the same property 
to another person. 


The vendor of certain immoveable property entered intoa contracton 22nd 


October for the sale of the property to the defendant. - The purchase money fas 


paid on the 28th, on which date the sale-deed, was executed in defen@ant’s " 


favour and duly registered the next day. The plaintiff, alleging that the vendor 
had contracted to sell the same property to him on 25th October, brought the 
present suit agai nst the vendor and the defendant for specific performance of the 
contract of 25th October ; . 
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Held, dismissing the suit, that the existence and validity of the earlier con- 
tract of 22nd October being duly established, the plaintiff was not entitled to 
succeed, and that it was wholly immaterial whether the defendant had, at the 
time of his conveyance dated the 28th October, knowledge of the contract of the 
25th in plaintiff's favour. 

Appeal No. 118 of 1926 from a judgment and decree of the 
High Court, Allahabad (Mookerji and Dalal JJ.) dated the 3oth 
May, 1924 reversing a judgment and decree of the Court of the 
Subordinate Judge of Saharanpore, dated the 26th September rgar. 


The principal point for determination on the present appeal was 
whether the respondent No. r had proved that a contract entered 
into between him and the respondents Nos. 2 and 3 for the sale of 
property in dispute was prior to the contract entered into between 
the appellants and the said respondents Nos. 2 and 3 for the sale of 
the same property. 


The materialfacts ofthe case are stated sufficiently fully (for 
purposes of the present report) in the above head-note and in their 
Lordships’ judgment. 


Wallach for the Appellants. 

The Respondents were not represented at the hearing. 

Their Lordships’ judgment was delivered by 

Lord Buckmaster :—The question on this appeal is whether 
the appellants are entitled to specific performance of a contract 
dated 25th October, 1920, for the sale to them by respondents 2 
and 3 of certain property in Mauza Sanwalpur Newada Pargana 
Saharanpur. Respondent No. 1 is a purchaser from the other res- 
pondents under an alleged contract of 2and October, 1920. He 
undoubtedly obtained a conveyance ofthe property on 28th Octo- 
ber, 1920, and was entered on the Register, but the appellants 
say this contract was not made on 22nd October, and that he 
obtaified registration with full knowledge of the appellants’ rights. 
This claim was supported by the Subordinate Judge, but rejected 
*by the High Court. 

An examination of the facts has satisfied their Lordships 
that the judgment of the High Court is correct, At the material 
dates the vendors were subject to a decree for the sale of the 
pypperty, and .2 compromise decree had been passed directing 


* them to lodge in Court Rs, 17, 182-10°0 «on or before 26th October 


in order to, escape interests and costs amounting to Rs. 6oo. It 
is stated in evidence, which their Lordships agree with the High 
Court in thinking trustworthy; that, in order to obtain this 
money, the yendors on 2and October, 1920, entered into a 
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contract for the sale of the property to respondent No. i, and a 
receipt given on that date appears on the face of it to be perfectly 
in order, The purchaser had not got the money with him, and 
it was necessary that he should go away some short distance to 
his wife, who seems to have -had charge of the funds, He went 
away, but did not immediately come back. Meanwhile the 
vendors were becoming extremely anxious about their ability 
to obtain the money necessary to pay the decree, and proceeded 
to enter into another contract on the 25th October with the 
present appellants. After that, on the 26th October, the original 
purchaser returned. The money was paid into Court on 28th 
October, the property was released, and on that date conveyed 
to the original purchaser, respondent No. r, and his purchase was 
registered. Their Lordships do not think there is any doubt that 
the original purchaser had knowledge by telegram and otherwise 
of the transactions that had taken place, which culminated in 
this contract of the 25th October, That appears to be wholly 
immaterial, because he was entitled to rely on the earlier contract, 
and by virtue of that contract he obtained the purchase and had 
it duly registered. The reasons given by the High Court appear 
to their Lordships to be irrefutable and they need not be 
repeated. The whole appeal depends upon the existence and 
validity of the contract of 22nd October. 

-For these reasons their Lordships will humbly advise His 
Majesty that this appeal be dismissed. 

The appellants wil pay to the first respondent such costs as 
he has properly incurred. 

Douglas Grant and Dold : Solicitors for the Appellants, 
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Present $` Lord Atkin, Sir John Wallis, and Sir Lancelot 
Sanderson. l 


HUNSRAJ AND OTHERS 


LJ 


v, 
BEJOY LAL SEAL AND OTHERS, 


[Ow APPEAL FROM THE HIGH COURT or JUDICATURE AT FORT 
WILLIAM IN BENGAL.] 


Forfeiture—Breach of covenant against olienalion—Lease—Sub-lease by way 
of mortgage—Transfer of Property Act (JV of 1882 ), Sec. 108 cd ( 3 )— 
English law, applicability, , 

- Though the Transfer of Propetty Act was founded on English law and 
drafted in the first instance by eminent lawyers in Eogland, the legislature has 
only applied the English. law ia so far as it was considered applicable to 
India. . 

The question, whether an absolute demise by sub-lease for the unexpired 
residue of the term of the lease, operates as an assignment of the term, is to be 
decided in accordance with the law, not of England, but of India. The law isto 
be found in the Transfer of Property Act, Section 108 cl ¢ j ). 


A: lessee as sub-lessor can create a sub-lease for the unexpired residue of the 
term with the same incidents as any other sub-iease. 


By the fith clause in the indenture of a lease, the lessees were permitted to 
** underlet the demised premises" while by the sixth clause, they were forbidden 
to ** assign, transfer or ia any way to alienate their sight, title and intercst upon 
the demised land.” The lessees executed a mortgage by way of sub-lease of 
the leasehold premises, Sub-letting them for the unexpired residue of the term, 
with a proviso that the sub-lease would terminate on repayment of the money 
advanced : | 

Held, that as the covenant against Assignment was subject to the express 
power to underlet, there was no forfeiture of the covenant. T 

Privy Council Appeal No. 107 of 1928 by the Defendants, 
against the decision of the High Court, Bengal, (C. C. Ghose and 
Buckland JJ), dated the 25th November, 1927, setting aside that 
of the High Court in its Ordinary Original Jurisdiction (Page, p» 
dated the r4th April, 1927. 


The judgment of the High Court is reported in 32 C. W. N. 
355. 


. “The material facts appear from the . judgment of their Lord- 
ships. 


W. H. Upjohn K. C, and J. M. Parikh for the Appellants. 
Sir G. B, Hurst, K. C. M, P. and B. Dube for the Respon- 
dents, 
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- Sire John Wallis:—This is an appeal from a decree of the 
High Court of Calcutta, reversing the decree of Page J, in a 
suit tried before him under the ordinary original jurisdiction of 
the Court, 

The suit was brought to enforce a forfeiture for an alleged 
breach of a covenant against assignment contained in a lease 
for a term of 6r years of premises in Halliday Street, Calcutta, 
made onthe 23rd August, rgto, On the 7th May, 1923, the 
first and second defendants, who are the owners of the lease- 
hold interest, executed a mortgage by way of sub-lease of the 
leasehold premises, sub-létting them for the unexpired residue of 
the term, and onthe 25th of January, 1924, the plaintiffs, who 
are the representatives of the original lessor, instituted the pre- 
sent suit to enforce a forfeiture. 

Both the Courts below held, following the English decisions, 
that-an absolute demise by sub-lease for the unexpired residue 
of the term would operate as an assignment of the term and be 
a breach of acovanant agiinst assignment, but the Trial Judge 
held that, under the terms of the mortgage of the 7th May 1923, 
there was not such an absolute demise, whereas the Appellate 
Bench held that there was, and consequently that the plaintiffs 
were entitled to enforce the forfeiture. They accordingly allowed 
the appeal and gave the plaintiffs a decree. 

Had the usual practice in England been followed of creating 
a mortgage of this kind by granting a sub-lease for a few days 
less than the unexoired residue of the term, ths lessees as sub- 
lessors would not hive parted with their reversion, and no ques- 
-tion of assignment could have arisen. 


The question having arisen in India, it has, of course, to be 
decided in accordance with the law, not of England, but of India ; 
it does not, however, seem to have occurred to any one in the Courts 
below to see, in the first place, before resorting to E glish | deci- 
sions, whether under the law of landlord and tenant in India a" 
sub-lease by a lessee for the unexpired residue of the term operates 
as an assignment of the term, That law is to be found in the 
Transfer of Property Act, 1882, which has now been in force for 
nearly half a century. Though founded on English law, and draf- 
ted in the first instance by eminent lawyers in England, it *has 
only applied the English law in so far as it was considered appli- 
cable to India, Itis not surprising to find that.the rule, arising 
out of the special conditions of laid tenure in England, that a 
conveyance to operate as à lease must reserve a reversion to the 
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lessor finds no place inthe Act. In Indiaa lessor is expressly 
empowered to grant a lease in perpetuity and is not obliged for 
that purpose, as in England, to grant a lease for lives, or fora 
term, with a covenant for perpetual renewal and similarly, a lessee 
as sub-lessor can create a sub-lease for the unexpired residue of 
the term with the same incidents as any other sub-leasə. . 

Leases in perpetuity are expressly included in the definition 
of “lease” in Section ro5 of the Transfer of Property Act, 

“A lease of immoveable property is a transfer of a right to en- 
joy such property, made for a certain time, express or implied, 
or in perpetuity, in consideration of a pric? paid or promised, or of 
money, a share of crops, service, or any other thing of value, to be 
rendered periodically, or on specifisd occasions, to the transferor 
by the transferee, who accepts the transfer on such terms. 

“The transferor is called the lessor, the transferee is called the 
lessee, the price is called the premium, and the money, share, ser- 
vice, or other thing to be so rendered, is called the rent.” 

The provision in section 108 (j) that, in the absence of a con- 
tract to the contrary, a lessee may grant a sub-lease for the unex- 
pired residue of the termin the same way as a sub-lease for any 
shorter term is equally clear :— 

‘(J) The lessee may transfer absolutely or by way of mortgage 
or sub-lease, the whole or any part of his interest in the proper- 
ty, and any transferee of such interest or part may again transfer 
it, The lessee shall not, by reason only of such transfer, cease 
to be subject to any ofthe liabilities attaching to the lease.” 

There is therefore no ground for the contention that in India 
à sub-lease for the unexpired residue of the term operates other- 
wise than asa sub-lease. 

It only remains to be considered whether in this lease there 
is any contract to the contrary. The fifth and sixth covenants 
of the lessees with the lessor are as follows:— 

"Fifth—That the said lessees shall be at liberty or shall 
have the full power and authority without having recourse to 
previously securing to that effect the consent of the said lessor 
written or verbal to underlet the said demised land and the 
buildings, structures, sheds, godowns, stables or any portion 


. ‘thereof to be so erected and built by them as aforesaid,” 


"Sixth —The said lessees shall have no power save amongst 
themselves as hereinafter mentioned to assign, transfer or in 
any way to alienate their right, title and interest upon the 
demised land and the buildings so to be erected by them thereon 
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as aforesaid created: by virtue of these presents provided nevet- 
theless that neither of the said lessees shall be entitled to exer- 
cise the right of transfer or assignment among themselves as is 
hereinbefore reserved until a competent engineer to be approved 
by the lessor certifies that the corstruction of the buildings so 
to be érected on the demised lands as. aforesaid is completed 
‘at a cost of not less than ten thousand rupees as is hereinbefore 
provided", 

The covenant against assignment, ‘in their Lordships, opinion 
is clearly subject to the express power to underlet. All that the 
lessees have done in this case is to underlet, and no question 
of forfeiture arises. 

This disposes of the appeal, and their Lordships are not 
called upon to express any opinion on the question as to which 
the Courts below differed, or on the contention raised for the first 
time before their Lordships by “Mr. Upjohn, that a covenant ex- 
pressed as here, that the lessees "shall have no power” to assign 
has merely the effect of rendering such assignments void, and 
cannot occasion a breach by the lessees ''of the covenants, condi- 
tions, agreements herein contained and on their part to be kept 
observed and performed according to the true intent and mean- 
ing of these presents” so as to involve a forfeiture, 


In the result their Lordships will humbly advise His Majesty 
that the appeal be allowed and the suit dismissed with costs 
throughout. 

JW. W. Box & Co.: Solicitors for the Appellants, 

Watkins & Hunter ; Solicitors for the Respondents. 

A. T. M. | Appeal allowed, 
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PRESENT; Lord Buckmaster, Viscount Dunedin, Lord Tomlin, 
Sir George Lowndes and Sir Binod Mitter, 


RAJA MOHAMMAD MUMTAZ ALI KHAN 
0,9 . 
DHANNA SINGH, SINCE DECEASED, AND OTHERS, 


[On APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
OF Ov». 


Landlord and tenant—Under-proprivtary title, acquisition of, by prescription 

Repeated assertions during judicial proceedings. 

A person who is in fact In possession of land under! a tenancy or occupancy 
title cannot, by mere assertion (of an under-proprietary right) in a judicial pro- 
ceeding and the lapse of six or twelve years, without that assertion having been 
successfully challenged by the landlord, obtain a title, by prescription, as an 
under-proprietor to the lands, 

In other words, an unfounded assertion (by a person whose origina] entry was 
not as under-proprietor at all) of an under-proprietary right, however long such 
assertion may have been repeated, cannot convert what was originally simply 
an occupancy or tenant title into that of under-proprietary tenant merely by 
lapse of time. 


Mohammad Mumtaz Ali Khan v. Mohon Singh (1) followed, 


Consolidated appeals No, 51 of 1928 and four other connected 
appeals by special leave, from five decrees, one dated the sth 
April 1918, and the other four dated the oth July 19:8, of 
the Court of Judicial Commissioner of Oudb, affirming five 
decrees, dated the gth February and rrth May, 1917, of the Dis- 
trict Judge of Gonda, who had affirmed five decrees made by the 
Subordinate Judge of Gonda on the'22nd December 1916 and the 
231d March 1917. 

The main question for determination on the present appeal 
was: Whether the judgment of the Privy Council in the case of 
Mohammad Mumtaz Ali Khan v. Mohon Singh (1), which was heard 
ex-parte and decided on the 15th May 1923, was right and applied 


to the facts of the present appeals. 


The facts leading up to the present suits may be briefly 
stated as follows :—l'ive suits were filed by the several respon- 
dents i in the Court of the Subordinate Judge of Gonda against the 
"appellant. The respective. plaintiffs daad a decree to the effect 
that they were under-proprietors of the lands specified in the 
plaints and other incidental relief, The appellant, who was the 


(1) (1923) L R 50 I. A. 202; I. L. R. 45 All. 419. 3 39 C. L. J. 295. 
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principal defendant in each suit and: who was the landlord, denied : 


that the plaintiffs were under-proprietors, The Subordinate Judge 
delivered two judgments, the first on the 22nd December r916, 
and the second on the 23rd March 1917. He found in all the 


suits that the plaintiffs had acquired an under-proprietary title 


to the lands in dispute by prescription, and he therefore made 
decrees allowing the claim of the several plaintiffs with coats. 
On appeals preferred by the present appellant to the District 


Judge and the Judicial Commissioner, the decision of the Trial- 


Court (Subordinate Judge of Gonda) was upheld. 

The learned Judicial Commissioner, Mr. Lindsay, in the course 
of his judgment, observed as follows :— 

“The argument before me has been that no case of the 
acquisition of under-proprietary title by prescription has been made 
out on the facts established. The main contention has been that 
inasmuch asthe Rent Court in the year 1893 did not decide 
that Bairam Singh had under-proprietary rights in this holding 
there was no obligation upon the Talukdar to file any suit for 
declaration and that consequently the asserlion in those proceed- 
ings by Bairam Singh of his status as an under-proprietor did not 
amount to what the law understands as an assertion of adverse 
title. The argument does not appeal to me, for in the first place it 
seems to me that it cannot be maintained that the order of the 
Rent Court passed in May 1893 was not adverse to. the Raja. It 
certainly was adverse because the result of it was that the attempt 
which the Raja was making to eject Bairam Singh failed. The Rent 
Court set aside the notice which had been issued to him and held 
that he was not liable to be ejected by notice. It does not seem 
to me to matter whether the Rent Court in those proceedings 
decided or did not decide that Bairam Singh was an under- 
proprietor, When we are considering the plea of adverse posses- 
sion what we have to look at is the nature of the adverse posses- 
sion set up and that is to be judged by the acts of the person in’ 
possession, It-isnotto be doubted that Bairam Singh openly 
gave the Raja notice in those proceedings that he was claiming to 
hold these lands as an under-proprietor ; and as the Court of first 
instance points out it is proved by the evidence of the Patwari 


who was summoned as the appellant’s own witness in this tase À 


that all along Bairam Singh insisted that ‘he was the under-proprie- 


tor of the lands in question, This being so it seems to me impossible . 
to find in fayour of the appellant that the decision of the Courts. 


below was wrong. On the contrary I think the decision is right, 
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iro | and it must be taken that since the year 1893 Bairam Singh con- 
1929. tinued to remain in possession of these lands under an open claim 
Raja NLIS q that he was holding them as under-proprietor. His possession was 


Mumtaz Ali Khan not disturbed until the year 1911, that is to say till after the lapse 
Dhanna Singh. of more than 18 years from the first date upon which we can say 
— for certain that an open notice of hostile title was given to the 
Raja. I agree with the Courts below therefore that at the time the 
ejectment order under section 61 (Oudh Rent Act, 1886) was 
obtained by the Raja, Bairam Singh had acquired the status of an 
under- proprietor by adverse possession. It follows necessarily that 
he was not liable to be ejected under the provisions of that section 
and the Courts below were therefore right in holding that his 
dispossession was illegal.” 
"The present appellant having succeeded in his appeal to His 
Majesty in Council in Afo£ammad Mumtaz Ali Khan v. Mokon 
Singh (1) and having thereby obtained the reversal of the decision 
of the Judicial Commissioner of Oudh, which had been follow- 
ed in the present cases, applied to the Judicial  Commissioner's 
Court for review of judgment, but his application was rejected, and - 
by an order in Council dated the rst February 1926 he obtained 
special leave to appeal to His Majesty in Council against the 
decrees of the Court of the Judicial Commissioner of Oudh, 
DeGruyther K. C, and Parikh for the Appellant. 
Dunne, K. C. and Dube for the Respondents. 
Their Lordships’ judgment was delivered by 
Lord Buckmaster :—These are consolidated appeals from 
Nierm ers n five decrees of the Court of the Judicial Commissioner of Oudh, 
and their Lordships are of opinion they must be allowed. There 
is no need to examine the history of the litigation, for the ques- 
tion in dispute common to allthe cases is whether there is any 
distinction between the present facts and those that led to the 
decision in the case of Mohammad Mumtaz Ali Khan v. Mohan 
Singh (1) and whether there is any reason to question or to modify 
that decision. 3 
Only a few sentences are necessary in order to show the reasons 
on which their Lordships’ opinion depends. It appears that in 
1893 an attempt was made to eject the respondents from the hold- 
‘ings which form the subject of this dispute, and in those proceed- 
ings they set up that ejectment was impossible because they were 
under-proprietors, Now the lands being in the Province of Oudh, 
a person in possession and paying rent is either an under -proprie- 


* (I) (1923) L. R. 50 I. A. 202 ; I. L, R. 45 All. 419. 539 C. L. J2 5; 
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tor, an occupancy tenant, a tenant under a special agreement, or a 
tenantat wil. The question as to what was their exact position 
in 1893 was then left wholly undetermined, but it is quite plain that 
the respondents 'asserted that their right was that of an under- 
proprietor. It appears that they persisted in this assertion until 
proceedings were taken which have led to this appeal, in which the 
decision appealed from is based upon this, that the assertion made in 


1893 of the right of the respondents to be under-proprietors, persist- 


ed in throughout the period of years that has elapsed, has given them 
by prescription an independent title. The judgments of the Subor- 
dinate Judge dated the 22nd December, 1916, and the 23rd March, 
1917 declared that, by virtue of the facts stated, the respondents be- 
came possessed of an indefeasible under-proprietary right created 
by prescription long before in one case the 21st June, rgtz, when 
the respondents therein were ejected, and, in other cases, 1916, 
when the respondents brought the present suits, and that consequen- 
tly the orders sought for must be made. It also appears that the 
finding of fact also involves that originally that was not their 
holding, that they were not in as under-proprietors atall,and that 
they have completely failed to show that that was’ their original 
right. The whole of the judgments appealed from are based on the 
hypothesis that the right that they now seek and which has been 
granted to them, is a right gained by prescription in the circums- 
tances that their Lordships have named. 

Now, the decision in 5o I. A. contains this statement, with 
which their Lordships agree. - It is said there -that * the Board is 
“unable to affirm as a general proposition of law that a person 
who is, in fact, in possession of land under a tenancy or occupancy 
title can, by mere assertion ina judicial proceeding and the lapse 
ofsix or twelve years, without that assertion having been success- 
fully challenged, obtain a title as an under-proprietor to the lands." 
That is precisely the circumstance that has happened here, It 
was in the judicial proceeding that the assertion of the under- 
proprietary.rights was made, and from. that time to this it may 


.have been asserted, but its repeated assertion during the statutory 


period applicable for a Statute of Limitations cannot convert a 
title which was not that of under-proprietary tenant into _that 
of under-proprietary tenant merely by lapse of time, " ° 

For these reasons their Lordships are of opinion that the 
appeal must be allowed and the suits dismissed, and they will 
humbly advise His Majesty accordingly. 


* See 39 C, L. J. 300. 
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OPAC, ' '"The order as fo costs ` will be in. accordance: with the’terms. on 
“920. :which special leave to appeal’ was granted—that is, that the 
Pod appellant must pay them as between solicitor and client,“ and 


Raja Moliammad 
«Mumtaz Ali Khan -the orders for costs made in the lower Courts will not di interfer- 


-DhaanaSingh. | ed with, 
T. L. Wilson & Co: Solicitors for the Appellant, 
Watkins e Hunter : Solicitors for the Respondents. . 


KAJ. Re ] i, l - Appeal, allowed, 
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PRESENT: . Lord Buckmaster, Viscount Dunedin, Lord Tomlin, 
"Str George TOS aud Sir Binod Mitter, 


P. C, i THE COMMISSIONER OF INCOME TAX, BOMBAY 
1929. " ^. + ^ PRESIDENCY 
ond 5 
November, 4, 9. 
== |^. THE AHMEDABAD NEW COTTON MILLS COMPANY, ` 
LIMITED. 
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[On APPEAL FROM Tak Hci COURT OF JUDICATURE AT Bowsar;] 


, Indian Bow Tax Act (XI of 1922)—Undervalsation 0f. obening and closing 
stocks—Ascertainment of real profits. . - 
3 . When the opening and closing stocks of a business are both 5 undervalued, the 
„real profits of the company (for the purposes of assessing, income-tax and super- 
tax under the Indian Income Tax Act, 1922), for. a particular, year cannot be 
“ ascertained by merely raising the valuation of the closing stock, without taking 
santo consideration the similar under-valuation : of the openin g stock. i 
! Appeal No. 43 of (929 from an order of ‘the High Court, Bom- 
‘bay (Marten C. J. and Kemp, J), dated the 28th February 1928, 
upon a refeténce of a question of law made to` the High Court: by 
tha Commissioner of Income Tax, Bombay, under section 66, of 
"the Indian Income Tax Act, 1922, whefeby the opinion of the 
Commissioner was “overruled, and the, question. determined in 
` favour of the respondents. 
Judgment of the High Court is reported. in I. L. R. 52 Bom. 


669. 
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The facts of the dispute appear fromthe statement of the 
case made by the Commissioner of Income Tax in the reference 
to the High Court, the relevant parts of which are set out in I, L. 
R,-52 Bom, 669. 

The matter arose upon assessments to income tax and super 
tax made upon the respondents for the year 1926-7, and the ques- 
tion in dispute related solely to the figure at which the opening 
stock of the respondents’ trade of manufacturers for the previous 
trading year ending 31st Dec mber 1925 (which was the relevant 
period for the purpose of the assessments) should be taken in order 
to arrive at the amount of profits of their trade. 

The question of law referred to the High Court by the Commis- 
sioner of Income Tax was as follows :— 

“ When the opening and closing stocks are both undervalued, 
whether the real profits of the company of a particular year can be 
ascertained by merely raising the valuation of the closing stock, not 
taking into consideration the similar undervaluation of the open- 
ing stock,” 

The Reference came on for argumert before a Bench of the 
Bombay High Court consisting of the Hon’ble the Chief Justice 
Sir Amberson Marten and the Hon’ble Mr. Justice Kemp, and on 
the 28th February 1928, their Lordships after stating that the said 
question as submitted to them was too general and went beyond 
the real point for decision and could not therefore be answered 
merely in the affirmative or negative without such answer being 
liable to be misunderstood, actually answered the question in the 
following terms:— 

* In the assessment of the Company (i. e. the respondents) for 
the year 1926-7, in respect of profits for the year 1925-6, the assess- 
ment gxhibits E and Ex ought to be varied by valuing at their 
true valuation the Company’s stocks both at the beginning and 
at the end of the year in question and not only by re-valuing the 
stock at the end of the year”. " 

Against the decision of the High Court the present appeal was 
preferred to His Majesty in Council by the Commissioner of 
Income Tax. 

A. M. Dunne, K. C. and Reginald Hills for the Appellant. 

A. M. Latter K. C. and C. J. Colombos for the Respondents, * 

Their Lordships’ judgment was delivered by ° 

Lord Buckmaster :—The question submitted for the opinion 
of the High Court is in the followjng terms: “ When the opening 
and closing stocks"—their Lordships think that there ought to be 
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introduced ''of a business"—"' are both undervalued, whether the 
real profits of the company of a particular year can be ascertained 
by merely raising the valuation of the closing stock, not taking 
into consideration the similar undervaluation of the opening stock" ; 
and the answer is that, in the opinion of the Board, they cannot. 


The method of introducing stock into each side of a profit 
and loss account for the purpose of determining the annual profits 
isa method well understood in commercial circles and does not 
necessarily depend upon exact trade valuations being given to 
each article of stock that is so introduced. The one thing that 
is essential is that there should be a definite method of valuation 
adopted which should be carried through from year to year, so 
thatin case of any deviation from strict market values in the 
entry of the stock at the close of one year it will be rectified by 
the accounts in the next year, It may, of course, be that in so 
adjusting the figures of stock there may be, special cases in which 
the valuation is so treated as justly to cause it to be open to 
dispute. But their Lordships have nothing whatever to do with 
that in this particular case, "They are asked to answer a perfectly 
simple question which, upon the face of it, in the opinion of the 
Board, should answer itself, If the method of altering both 
valuations is not adopted it is perfectly plain that the profit which 
is brought forward is not the real one. It may be more or it 
may be less, but it has no relation to the true profit if the stock is 
valued on one basis when it goes out without considering the value 
of the stock when it comes in. Wher, therefore, there is under- 
valuation at one end, the effect is to cause both a smaller debit in 
respect of the stock introduced into the next account anda larger 
sum for profits realised by the sale, change in market values being 
immediately reflected in the price obtained for the goods that are 
sold; fh these circumstances to contend that there should be under- 
valuation at one endand not at the other isto raise an argu- 
ment which their Lordships cannot accept, 


Further, Section 13 of the Indian Income Tax Act, 1922, says 
* Income, profits and gains shall be computed for the purposes of 
sections 10, 11 and 12 in accordance with ae method of .account-, 
„ing regularly employed by the assessee.” Of course, that must 


“be the method regularly and properly employed by. the assessee, 


and it has never been suggested here that this has not been the 
method regularly employed, nor, in their a apn was 
it improper. 


Their Lordships have merely to consider the point raised by 
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the Commissioner, and it is sufficient to say that for the :above P. C, 
reasons the judgment of the High Court is, in their opinion, 1929 
right. dide 


Their Lordships will therefore humbly advise His Majesty s dur e 


that the appeal be dismissed with costs, Bombay Presidency 
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[ON APPEAL FROM THE FlicH COURT OF JUDICATURE 
AT Fort WILLIAM IN BENGAL, | 


Invalid Wak{f—Agreement relinquishing right to have Wakf declared void, in 
consideration cf payment of annuity by Mutwalli. 


In 1846 and 1868 certain members of a Muhammadan family of Dacca 
executed deeds whereby they purported to make Wakf of their family properties 
therein described for the benefit of themselves and their descendants, generation 
after generation, and relatives, and then for the poor and destitute. In 1880 pro- 
ceedings were taken by persons interested in the allowances made by vistue of 
the Wakfs, attacking the validity of the deeds of Wakf of 1846 and 1858. These 
proceedings were compromised by an agreement, dated the 26th August, 1881, o 
by which the parties to it declared (1) that they had no claim to or interest in 
any of the properties in the possession of the Mutwallis under the Wakfs, and (2) 
that the two deeds of 1846 and 1868 were valid and binding deeds of Wakf. 
As a consideration for that arrangement, it was provided that allowances as fixed 
in a certain manner should be paid by the Mutwalli out of the income of the 
Wakf property to each member of the family. : é 


In 1916 the present suits were brought by persons claiming thiough the ori- 
ginal grantors of the Wakf, on the allegation that as the Wakfs of 1846 and 1868 
were admittedly invalid, as being contrary to Muhammadan Law, the properties 
would revert back to the grantors, through whom the plaintiffs claimed, and they 
accordingly sued for possession of land the subject of the Wakfs ; 
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Held, that although the deeds of 1846 and 1368, which purported to create 
by gift a perpetual succession of interests for the aggrandisement of the family 
of the donors, were invalid by the Muhammadan Law and werenot validated by 
the use of the term “Waki” or by the insertion of a remote and illusory trust for 
the poor, the plaintiffs were precluded from suing for possession in view of the 
aforesaid agreement of 26th August 1831, which confirmed the Wakfnamas and 
by which the parties had distinctly relinquished the right to declare the Wakfs 
void, the agreement being founded upon good and valuable consideration, 
(namely, the undertaking by the Mutwalli for the payment out of the income of 
the property of annuities to the members of the family). 


But held, further, that though the claim for possession of the land, on the 
footing that the said Wakfs were invalid, could not be sustained in the face of 
the agreement of 26th August, 1881, the plaintiffs were nevertheless entitled in 
the present suits to a decree in respect of the annuity secured tothem by the 
said agreement, notwithstanding that there was no definite prayer for that relief 
in their plaint. 


Judgment of the Judicial Committee in Khajeh Solehman guadm and another 
v. Nawab Sir Salimullah Bahadur and others (1) applied. 

Consolidated Appeals No. 86 of 1928 against decrees of the 
High Court, Calcutta (2. 2. Ghose and Panton JJ.), dated the 30th 
November 1926, which modified two decrees of the Subordinate 
Judge of Dacca, dated the rath September, 1924. 


The Subordinate Judge as well as the High Court held that the 
judgment of the Judicial Committee of the Privy Council, delivered 
on the 2nd March, 1922, in the case of Khajek Solehman Quadir v. 
Salimullah Bakadur (x), had decided the rights of the parties to 
the present appeals. 


The material facts of the case are stated sufficiently fully in the 
judgment of the High Court, reported in roo Indian Cases 413, 
where the relevant terms of the agreement of compromise, dated 
the 26:h August, 1881, are set out, 


'The main question for determination on the present appeals to 
the Privy Council was whether the decision of the Board in L, R, 
49 I. A. 153 was applicable to the special facts of the present case. 


DeGruyther, K C., and Dude for the Appellants. 


Dunne, K. C, and Mc Nair for the Respondents. 

Their Lordships’ judgment was delivered by 
* Lord Buckmaster :—These are two appeals, an original and 
a cross-appeal against decrees of the High Court of Judicature at 
Fort William in Bengal, which modified decrees of the Subordinate 
Judge of Dacca. 


(1) (1922) L. R. 49 1. A 153; I. L. R, 49 Calc, 829 ; 37 C. L. J. 56. 
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They arise in the following way : On the 8th May, 1846, a large 
number of people purported to make their property the subject of a 
Wakf, and for that purpose they declared that the first Mutwal/ 
should be one Abdul Gunny, and that the purpose of the Wa&/ was 
that the proceeds of the land should be enjoyed first by the grantors 
themselves, "and then our descendants and children, generation 
after generation, then our relatives, and then the poor and 
destitute." 

On the 11th. September, 1868, Abdul Gunny purported to create 
another Waåkf of property of his own, and the purposes of this Wak/ 
are very closely the same as thatin the former case, and do not 
need examination in order to ascertain if there be any 
difference. 

Apparently the property was administered in accordance with 
the Wak/s without any question or contest until 1880, In that year 
proceedings were taken by a number of people interested in the 
allowances made by virtue of the Wak/s, claiming that the Wak/s 
were bad, and charging that they had been obtained by fraud, 
These proceedings were ultimately compromised by an agreement 
which was dated 26°h August, 1881, and it is really upon that agree- 
ment that the dstermination of these appeals depends. The first 
thing that the parties to it did was to withdraw charges of fraud that 
had been made, and then by paragraph 3 they declared that, save 
as provided by the agreement, “neither they nor any of them have 
or has any claim to or interest in any of the properties in the posses- 
sion of the Wawadés Abdul Gunny and Ashanullah or either of them 
or belonging to them or either of them and registered whether ín 
their or either of their names orin the names of others.” The 
names mentioned were those of the Mufwal/is under the Wakfs. 
They also declared that the two Wak/s were valid and binding 
deeds, and as a consideration for that arrangement on thejr part, 
an agreement was made that the amount that was to be paid to each 
individuil person was to be fixed in a certain manner by a Con- 
mittee established from people specially selected for the purpose, 
and that when those amounts had been fixed there shoullbe an 
agreement to pay to each. member the amount of the allowance so 
made, thus substituting rights under a definite bargain for discre: 
tionary rights under the Wakfs. 

In 1916 the suits were instituted out of which these appeals Bavo 
arisen by the respondents on the first appeal and the cross-appel- 
lants, asking for a declaration that they were entitled to possession 
of land the subject of the Wukjs, They claimed through the ori- 
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ginal grantors and their claim was based on the contention that as, 
since the date of the agreement of 1881, Wakjs of this particular 
character had been declared to be void, it would follow that the 
properties would revert back to the grantors, through whom they 
claimed. The real answer to that was put by the appellant on the 
first appeal, the defendant to the suit, viz., that even if that were so 
in the absence of agreem?nt, the agreement of 1881. had entirely 
defeated any such right, This defence was upheld by both the 
Subordinate Judge and the High Court. This defence was further 
fortified by the fact that a dispute under that very agreement had 
already been on foot, and had come before this Board in the case 
of Khajeh Soleman Quadir and another v. Nawab Sir. Salimullah 
Bahadur and others (1). In that case one of the persons who was 
entitled to the benefit of the Wak/, who, though he did not claim 
through the grantors of the original property, was yet one of the 
people obtaining the benefit of the agreement .and the fixed allow- 
ance, took proceedings for the purpose of declaring that the interest 
created by that agreement constituted a definite and perpetual 
charge upon the income of the property that was capable of being 
continued to his heirs, and was enforceable accordingly. This 
Board held that that contention was well founded, and based their 
conclusion upon the fact that they regarded the rights as rights 
arising by virtue of the agreement made in 1881 for good considera- 
tion. The statement made in the judgment of the Board, which 
was delivered by Lord Cave, is this: “The wak/vamas were gifts 
and were, therefore, subject to the rule of Mahomedan law which 
requires thata gift shall be accompanied by delivery ; but the 
agreements of 1881 are not gifts, but contracts for valuable con- 
sideration.” Those contracts were contracts that the parties 
through whom the plaintiffs in these proceedings claim, relinquished 
all righés that would arise to them if the Wa&k/s were declared for 
any reason to be invalid, and in the place of such rights they 
obtained the benefit of an annuity fixed ina certain manner and 
secured by an agreement which by virtue of this decision grants to 
them and to their heirs -a perpetual annuity forthe amount. The. 
claim, therefore, for possession of the land could only be based 
upon the view that the agreement of 1881 did not -apply, or at any 
mate, ifit did apply, that the difference. between the plaintiff's 
position and that of the person who claimed in the suit that ended 
in the judgment in 49 1. A., rendered the decision of this Board 
inapplicable. Their Lordships, equally with the Subordinate Judge 


(4) (1922) L. R, 49 L A. 153; I- L. R. 49 Calc- 820 ; 37 C: L. J. 56. 
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and the High Court, find themselves unable to accede to sucha 
contention. The foundation of the judgment of this Board in 4) 
I. A. does not inthe least depend upon the consideration of whe- 
ther the plaintiff who took those preceedings had rights as claiming 
through one of the original grantors of the Wa&/, or whether he was 
a person, as jn fact he was, who, though outside the class of original 
grantors, was none the less entitled to the benefit of the moneys 
which the JZ/4&/ provided. In each case the contract was founded 
upon good consideration, and, indeed, in some ways, the person 
through whom the plaintiffs claim to-day might be said to be ina 
worse position than the plaintiff there, because in their case the 
consideration was obvious, They were giving up something in 
exchange for a definite fixed allowance which was granted or 
Secured to them, and for this they distinctly relinquished the right 
to declare the Wa&/ void, and with that the rights that would in 
such event have resulted to them, The plaintiffs! claim, therefore, 
for possession could not, in their Lordships’ opinion, be rightly 
made, and they think that the opinions ofthe High Court and the 
District Judge are quite right upon that point. 

But then the defendant who is the present appellant seeks to say 
that inthose circumstances the benefit of the charge which has 
been declared in favour of the plaintiffs by the judgment of the 
High Court should not be allowed, upon the first ground that it was 
not definitely claimed, since the action merely asked for possession 
of the land. That matter is abundantly disposed of by the fact that 
the High Court accepted the reasonable view that it was none the 
less poysible to grant them a lesser right, and it would be both 
unwise, and, in their Lordships’ opinion, unfair to exclude the 
plaintiffs from that lesser right now, merely because they have 
asked for the larger one, The real question is: Do they possess 
that right? It appears to their Lordships it is the necessary corol- 


lary of the fact that they do rot possess the wider right which they, 


claimed. The reason why they do not possess that is?because they 
relinquished it by virtue of the agreement of 1:8x ; and the reason 
why they do possess the other is because that agreement in con: 
sideration of that release granted them the charge which tbey now 
seek to have declared, e 


For these reasons their;Lórdships will! humbly advise His Majesty 


that the appeal must fail, and that the cross- appeal must fail, and . 


that there will be no costs either of the appeal or the cross-appeal, | 
Watkins and Hunter: Solicitors for the; Appellant, 
Clarke, Rawlins & Co: Solicitors for the Respondents, 


K, J. R. Appeal dismissed, 


i35 


1929. 


ww 
Nawab Khajeh 
Habib uan Saheb 


Raja Janalá Nath 
ag Roy. i 


Lord Buckmaster. 


136 


P. C, 





1929, 
reif 
November, 12, 


eee 


THE CALCUITA LAW JOURNAL, (Vou, LI. 


PRESENT $ Viscount Dunedin, Lord Darling, Lord Tomiin 
and Sir George Lowndes, 


MUDDANA VIRAYYA 
D. 
MUDANNA ADENNA, SINCE DECEASED, AND OTHERS, 


[On APPEAL FROM THE HIGH Court or JUDICATURE AT MADRAS.| 


Indian Limitation Act (IX of 1908) Schedule I, Article 89—Join? Hindu 
family—Claim against brother as manager of joint property for an account 
of family outstandings collected and misappropriated by him—Terminus 
a quo—Appellate Court, tf competent to decide question of limitation when 
no issue framed on the point. 

In a suit brought by a member of a joint Hindu family against all the 
other members of the family, alleging a division of status and praying for 
partition and recovery of plaintiff's share of the undivided family property, the 
plaintiff further made a claim against his b-other as manager of the joint 
property for an account in respect of certain family outstandings alleged to 
have been collected and misappropsiated by the latter : 

Held, that the article of the Limitation Act applicable to the claim with 
regard to the family outstandings was article 89, and no demand from which 
under that Article time would run having been proved, the claim was not tstatute- 
barred. 

The plea that the plaintiffs! claim in respect of certain items was time-barred, 
was taken in the defendant's written statement, but no issue on the question of 
limitation was framed and the point not being apparently argued at the Bar, the 
Trial Court decreed the claim, On defendants appeal to the High Court, the 
question of limitation being expressly raised in the written grounds of appeal, 
the High Court disallowed the plaintiff's claim holding that it was statute- barred. 

Held (obiter), that in these circumstances the point of limitation was not 
open on appeal. 

Appeal No. 36 of 1927 against a judgment and decree of the 
High Court, Madras (Ramesam and Ket/ly J/.) dated the 18th 
November 1924, modifying a judgment and decree, dated the zcth 
January 1922 of the Additional Subordinate Judge of Guntur, 


The material facts of the case, for purposes of the present 
report, are stated sufficiently fully in the judgment of their Lord- 
ships andin that of the learned Judges of the High Court, 1e- 
ported in 91 Indian Cases 202. " 


The main questions for consideration in the appeal to His 
Majesty in Council related to the adoption of the appellant by his 
uncle, Ramanna, and to the “Will of the latter, dated the 25th 
October 1908. The trial Judge held that the adoption as well as 


Vor. LÌ] PRIVY COUNCIL, 


the will were proved, but the High Court on appeal came toa 
different conclusion. 


With regard to the family outstandings, the High Court held 
that, in view of the Full Bench decision in Yerukola v, Yeru- 
hola (1) the claim was statute-barred, having been brought more 
than thred years from a ‘‘demand and refusal", ` 

JAVarasimkam for the Appellant. 

C. Sydney Smith for the Respondent, 

Their Lordships’ judgment was delivered by 

Lord Tomlin :—This is an appeal against a decree dated the 
18th November, 1924, of the High Court of Judicature at Madras, 
modifying a decree dated the rgth January, 1922, and made by 
the Additional Subordinate Judge of Guntur on the trial of the 
suit; 

The questions in the suit relate to the affairs ofa joint Hin- 
doo family belonging to the Kamma sect of the Sudra caste and 
resident and holding lands in the Narasaraopet Za/u& of the Guntur 
district, | 

The family consisted of four brothers, The eldest brother 
had long before the material events separated himself from the 
family, and is therefore out of the case. 

The second brother, Ramanna, whose death led to the litiga- 
tion, had an only son, Naganna, who predeceased him in April, 
1908, childless, but leaving a widow. l 

The third brother, Subbanna, the plaintiff in the suit and 
since deceased, had two sons, one of whom died in 1914, and the 
other of whom, named Virayya, is the present appellant. 

The fourth brother, Adenna, had three sons, of whom the 
second was named Narasayya. Adenna and his three sons are 
the respondents on this appeal. ° 

Ramanna died on the 27th October, 1908, leaving no natural 
son him surviving, . 

The present suit was launched on the 17th August, 1920, in 
the Court of the Additional Subordinate Judge of Guntur, by 
the third brother, Subbanna, the father of the appellant, against 


all the other members of the joint family, including the appellant | 


and the widows of Ramanna and Naganna, > 

In his plaint Subbanna alleged that there had been a division 
of status between the three brothers in 1908, after the death of 
Naganna, and a partition between them of certain immovable 
properly. He further alleged that Ramanna, shortly before his 


| (1) (1922) I L. R. 45 Mad. 648, 
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P.C death, had adopted the appellant and had subsequently made a 
1029. wil dated the 25th October, 1908, in which he referred to and 
pas recognised (2) the division in status which had taken place bet. 
ween himself and his brothers ; (7) the partial division of this 
PN joint property, and (e) the adoption of the appellant, and ‘by 
Lord Tomlin. which also he gave directions for the appellant to receive 
ET the testator's one-third share of the undivided family property 
and imposed upon him certain obligations in respect of the 
proper maintenance of the testator’s widow, daughter-in-law and 

daughter, 

Upon the basis of these allegations .of fact Subbanna claimed 
that he was entitled to one-third share of the undivided family 
property or, alternatively, if the adoption was not established, to 
one-half share of such property. He further made a claim against 
his brother Adenna as manager of the joint property in respect 
of certain family outstandings alleged to have heen collected and 
misappropriated by the latter. 

Adenna and his sons denied the division in status, the adoption 
of the appellant, and the genuineness of the will, and claimed 
that they were entitled to one-half of the family property, the 
other half falling to Subbanna and the appellant. Adenna further 
alleged that he had collected and applied-for family purposes the 
family outstandings. 


Muddana Virayya 


v. S 
Muddana Adenna. 


The appellant and the other defendants all relied upon the 
alleged division in status, adoption and will, and in effect suppor- 
ted the case of Subbanna, the plaintiff in the suit, 

Before setting out the subsequent history of this li'igation, 
it is necessary to state that Adenna had in I9IO, inthe name of 
his son Narasayya, then a minor, launched a suit fora partition 
ofethe family property on the footing that his son Narasayya 
had been adopted by Ramanna, 

° This earlier suit was dismissed by the trial Court on the ground 


that there had not been any adoption of Narasayya, and the judg- 
ment was affirmed ,on appeal, 


-In his judgment in the earlier suit, the trial Judge, in addition 
, to determining the matter before him, had expressed the opinion 
bhat there had been no division in status between Ramanna and 
his brothers, that the present appellant had not been adopted by 
Ramanna,.anj that the allege1 will of Raminia wis not a true 
will On appeal, however, the appeal Judge held that these were 
matters with which the trial Judge was not concerned in that 
suit. 
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The history of the present suit may now be resumed. 

Issues were in due course framed, directed to determine 
(inter alia) whether there had been a division in status between 
the three brothers, whether the appellant had been adopted by 
Ramanna, and whether the alleged will was genuine. 


At the trial the depositions of the witnesses called in the’ earlier 
suit were by consent admitted in evidence. In addition to the 
evidence afforded by the depositions, the cise of Subbanna and 
the appellant was supported by the oral evidence of certain 
witnesses who spoke only to matters of the account, and also by 
that of four witnesses who had given evidence in the previous 
suit, and who spoke to the main issues, These four witnesses 
were (1) the village Afunsif, one of the thirteen witnesses to the 
will, (2) one Dodda Subbanna, another witness to the will, (3) 
Ramanna’s daughter-in-law, and (4) the appellant, 


For Adenna and his sons no oral evidence was given except 
that of Adenna himself. The trial Judge delivered his judgment 
on the rgth January, 1922. In that judgment he examined the 
evidence in detail and found that there had been a division in 
status between Ramanna and his brothers, that the appellant had 
been adopted by Ramanna rs days before his death, and that the 
will was genuine. He further found that Adenna had not applied 
the proceeds of family outstandings for joint family purposes, The 
learned trial Judge gave appropriate relief upon the footing of 
these findings of fact, 

Adenna and his sons other than Narasayya preferred an appeal 
to the High Court of Judicature at Madras against the decision of 
the trial Judge. 

During the pendency of the appeal the plaintiff Subbanna died, 
and his son, the appellant, who was already on the record in sis 
personal capacity, was ordered also to represent the estate of the 
deceased plaintiff. 

The appeal was heard on the 23rd September, 1924, by 
Ramesam and Reilly JJ. Both Judges held that neither the 
division in status nor the adoption of the appellant, nor the 
genuineness of the will, had been established. They further held 


that, though Adenna had failgd to prove that the family outstand-" 


ings had been applied for family purposes, the claim against him 
‘in respect thereof was statute-barred. The High Court accordingly 
modified the decree of the trial Judge. so as to give relief appro- 
priatd to their findings in fact and law, 
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The appellant having obtained the necessary leave, appealed 
to His Majesty in Council. 

Their Lordships, after examination of the.evidence, with thé 
assistance of counsel on both sides, are satisfied that the High 
Court was not justified in reversirg any of the findings of fact of 
the trial Judge ia relation to the division in status, the adoption, 
and the will, 

In their Lordships’ view, there are relevan matters to which 
the Judges of the High Court omitted to attach weight or sufficient 
weight, and thers are other matters taken by the Judges into con- 
sideration which ought not to have been regarded, orto which 
weight ought not to have been attached. 

On the one hand, sufficient weight was not, in their Lordships’ 


' opinion, given to any of the following matters :— 


(1) That the trial Judge had seen in the box some of the wit- 
nesses, including the appellant'and two of the persons who witnes- 
sed the will, and had stated in his judgment that the witnesses to 
the will had given their evidence in an unambiguous manner and 


"here was nothing to justify him in rejecting their evidence as false. 


(2) That the support given to the appellant’s case by Ramanna's 
widow was against her own interest. 

(3) That both sides admitted that Ramanna desired to adopt 
à son. 

(4) That the story that Ramanna had adopted Narasayya, the 
son of Adenna, had been already found to be a false story concocted 
by Adenna, 

(5) That the appellant in the box stated that he had performed 
the funeral ceremonies of Ramanna and was not cross-examined to 
the matter, and that this evidence could not be displaced by the 
statement of Adenna that he had performed the ceremonies on 
behalf of his son Narasayya, the story of whose ag opuon was. a 
fiction. 

(6) That at the earliest possible moment, und. on the termi- 
nation of the funeral ceremonies, the facts as alleged by the appel- 
lant were communicated to and recorded by the village officers and 
the necessary steps were taken to secure the entry in the Revenue 
records in substitution for Ramanna's name, of the name of the 
#ppellant as the adopted son of Ramanna, 


"On the other hand, their Lordships think that the Judges of the 
High Court were wrong in taking into consideration as they did 
the opinion which had been expressed opr by the trial Judge 
in the earlier suit, 
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Further, their Lordships are of opinion that the learned: Judges 
in the High Court have been unduly influenced by (1) discrepan- 
cies in the evidence of the appellant’s witnesses as to the date at 
which the division in ‘status took place; (2) the non-production 
before the Zaksi/dar in connection with the entry of the appellant’s 
name in-the Revenue records of the Exhibit XXXIII, being a list 
of property alleged to have been made at the time of the division 
in status, and (3) the fact that some of the witnesses had been 
witnesses or otherwise concerned with the prosecution in a murder 
charge which at some date prior to the trarsactions under conside- 
ration had been brought against Adenna and had failed. 

In their Lordships’ view, discrepancy between witnesses as 
to dates is not in such a case as the present unnatural, and so far 
from being necessarily a badge of fraud, may even be some indica- 
tion of dona fides, 

Exhibit XXXIII was not a relevant document before the 
Tahsildar and its non-production seems to their Lurdships to 
have no significance, 

The inference which th» Judges of the High Court appear 
to have drawn from the somewhat slender material as to the 
connection of some of the witnesses with the murder charge was 
that, in order to injure Adenna, the appellant and his friends in the 
family and all the thirteen witnesses to the will (who included the 
village Aéunsi/) entered into a conspiracy to concoct a false story 
of the division in status and of the adoption of the appellant, and 
to forge at some time after Ramanna’s death a false will. It is to 
be observed that, with the exception of a few questions directed to 
showing that witnesses had some part, voluntary or involuntary, in 
the murder charge proceedings, not a word was put to any witness 
in cross-examination to support the story of such a conspiracy. 
The material available does not, in their Lordships’ judgment, 
justify the inference; which has been drawn or render it permissible 
to reject the evidence of witnesses whom the trial Judge has seem 
and believed, 


In their Lordships' judgment, the will was a genuine will, and, 
being genuine, is cogent evidence of the division in status and of 
the adoption of the appellant. 

With regard to the- family outstandings, their Lordshipg Aree 
unable to agree with the conclusion of the High Court, 

It is true that the Limitation Act was mentioned in Adenna's 
written statement and in his grounds of appeal, but béfore the trial 
Judge no issue was directed to bear upon the, question, nor does 
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the: point appear to have been taken at the bar during the trial, 
In these circumstances their Lordships do not think the point was 
open on appeal. If, however, it was open, their Lordships are of. 
opinion that the article of the Limitation Act applicable is Article. 
89. No demand from which under that article’ time would run. . 
was proved àt the trial, and in their mm view ti defence of 


'the statute fails. 


, In the result, therefore, the appeal must be allowed, The: 
decree of the High.Court should be discharged and that of the 
Court of first instance restored, but with the mo dification (to which 
the appellant assents) that interest on the sums for which. 
Adenna is accountable shall be at the rate of 6 per cent, per annum 
only. 

The appellant should have the costs of. the appeal to the. 
High Court, 

Their Lordships will humbly advise His Majesty accordingly. 

The appellant will have his costs of the appeal to his Majesty’ 
in Council, 


: Douglas, Grant and Dold: Solicitors for Appellant, 
Chapman, Walker and Shephard ; Solicitors for Respondent, 
K. J. R. | | Appeal allowed. 


PRESENT: Viscount Dunedin, Lord Darling, Lord Tomlin, 
Sir George Temas and Sir Bihod Mitter, 


KALIPADA DE AND OTHERS 
a P 7 v. 
DEC Bs AND OTHERS, 


[Ox APPEAL FROM THE HIGH Couns OF F JUDICATURE 


: AT ForT WILLIAM IN. BENGAL. | ' 


* 
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~Civtl? Procedure Code ( Act V of £908), section 4i—Section not exhaustive— 


General principles of law analogous. to those of res judicata—Decision as to 
relationship of parties in proceedings for letters of administration under 
"Probate and ‘Administration Act (V df 1881), if res judicata in Subsequent 
suit for declaration of lille and possession. ` 
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Section 11, Civil Procedure Code, 1908 is not exhaustive of the circumstances 
in which an issue is res judicata, and the plea of res judicata still remains, apart 
from the limited provisions of the Code. 

Ram Kirpal Shukul v, Mussumat Rup Kuari (1) 5 Hook v. Administrator- 
General (2); and T. B. Ramchandra Rao v. A. N. S. Ramchandra. Rao, (3) 
followed, 

The rule of res judicata, while founded on ancient precedent, is dictated by a 
wisdom which is for all time. Though the rule of the Civil Procedure Code in 
India may be traced to an English source, it embodies a doctrine in no way 
opposed to the spirit of the law as expounded by the Hindu commentators. 
Vijnanesvara and Nilakantha include the plea of a former judment among those 
allowed by law. The application of the rule by the Courts in India should there- 
fore be influenced by no technical considerations of form, but by matter of 
Substance within the limits allowed by law. Observations of Sic Lawrence Jenkins 
in Sheoparsan Singh and others v, Ramnandan Singh (4), quoted with 
approbation. l 

On the death of one N, intestate, in Nove mber 1909, rival applications were 
made in. 1910 by D, on the one hand, and G and B, on the other, for the grant of 
letters of administration to her estate under the Probate and Administr ation Act, 
(V of 1881). The proceedings being contentious. were tried as a suit by the 
Subordinate Judge, and the determination of the question turned entirely upon a 
pure question of fact, namely, whether the claimant D was, as the sister's son of 
the deceased N's husband, the nearest heir of N. The Subordinate Judge decided 

in favour of D, to whom letters of administration were granted on the 20th August 
1912 and he obtained possession of the property. This decision was upheld by 
the High Court on appeal. In November I921 the present suit was brought by 
the plaintiffs (who derived title through the rival clainants G and B), on the 
allegation that D was not in the relationship to N which had been found in the 
former proceedings, and consequently was not her heit, but that Gand B were 
entitled to the property of the deceased N as her nearest heirs, and praying 
accordingly for possession of the property, 

Held, that though section 11 of the Civil Procedure Code, 1908, in terms may 
not be applicable, the plaintiffs’ suit was nevertheless barred, upon general pria- 
ciples of law analogous to those of res judicata, by reason of the previous decision 


asto the relationship of the parties in proceedings under the Probate and 
Administration Act, 1881. ; 


Lalit Mohan Das v. Radharaman Saha (5) not followed. s 
Appeal No. 21 of 1929 from a judgment and decree, dated the 
29th November 1926, of the High Court, Calcutta, (2. B. Ghose 
and Panton JJ.), which reversed a judgment and decree, dated the 
roth June 1924, of the Subordinate Judge of Burdwan. 
The main questions for determination on the present „appeal 
(1) (1883) L. R. 11 LA. "39 3 L L. R. Aon 269. 


(2) (1921) L. R. 48 I. A. 187 (194) ; 1. L. R. 48 Calc. 499 (507, 508); 
33 C. L. J. 495 411). 


_ (31 (1922) L. R. 49 f. A. 129 (138); I. L. R. 45 Mad. 320 (331) 5 35 C. L.J. 
545 (553)- 


(4) (1916) L. R. 43 L A. ot; Ii L, R. 43 Calc, 694 3 23 C. L. J. 621. 
(5) (1911) 13 C. L. J, 547 ; 15 C. W. N. rot. : 
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were two, namely, (1) whether Dwijapada Das, defendant No. 1, 
respondent, was the sister’s son of Hari Madhab Dhar (the husband 
of Nistarini) ; and (2) whether Gokul Dhar and his brother, Banwari 
Dhar, were barred by res judicata from denying tbe fact that defen- 
dant No, 1 was the sisters son of Hari Madhab Dhar as alleged 
by him. 

The Sdtiordtwate Judge decided both questions in favour of sig 
plaintiffs, but the High Court held the contrary, 

The litigation relates to an 8 annas share, out of 16 annas, which 
originally belonged to one Durga Charan Baral, who died in 1872 
leaving two daughters, Nistarini and Gokul Sundari, aud. a will 
dated the 12th June 1872, by which he devised his estate in equal 
shares to his two daughters, The said Goku! Sundari died in 1906 
and the said Nistarini died childless in November Igog, and the 
latter was undoubtedly the owner of a' moiety of her father’s estate. 
The question in the present suit was, who was entitled to inherit 
Nistarini's share on her death ? The plaintiffs asserted, on the one 
hand, that their predecessors-in- title, na mely Gokul Dhar and 
Banwari Dhar, were her heirs.. The def endants, on the other hand, 
alleged that defendant No.1, respondent, Dwijapada Das, was 
Nistarini's husband's siste1’s son, and as such her heir iu preferencé 
to Gokul Dhar and Banwari Dhar, The plaintiffs denied the defen- 
danta’ allegation. i 


On the death of the said N istarini (who bad died ia two 
applications were made to the District Judge of Burdwan for grant 
of letters of administration in respect of her estate, one by the said 
Gokul Dhar and the other by the defendant No. 1 Dwijapada Das. 
Gokul Dhar's brother, Banwari, did not apply, as he expressed his 

willingness that his brother's application should be granted. There 
were a number of objectors, and the contentious proceedings were 
heard by the Subordinate Judge of Burdwan under the provisions of 
the Probate and Administration Act, V of 1881, and the following 
issues were tried: (1) Is the objector, Dwijapada, a sister's son of 
Nistarini's husband ? ;.(2) Amongst the several claimants and objec- 
tors, who is entitled to get letters of administration by virtue or 
nearness of relation to the last holder ? 


: The Subordinate Judge delivered judgment on the 2oth August 
1912, finding the above issues in favour of the respondent, Dwija- 
pada Das, and made the following order in his favour :—“It i is 
hereby ordered and decreed on contest that the opposite party, 
Dwijapada Das, do get letters of administration to the properties 
left by the deceased ‘Durga Charan Baral as TE the nearest legal 
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heir of Nistarini Dasi, legatee and daughter of the deceased Durga Pac; 

Charan Baral. Let the opposite party file an administration bond 1929. 

for the sum of Rs. 10,000,” ar 
Kalipada De 


The said Gokul Dhar appealed from the above order of the 
Subordinate Judge to the High Court, Calcutta, but his appeal was 
dismissed on the 5th May 1914, The result was that letters of 
administration were granted to the respondent, Dwijapada Das, and 
he and his transferees were in possession of the 8 annas share of 
Nistarini, deceased. 


v. 
Dwijapada Das. 


The plaintiffs, in November 1921, instituted the present suit 
against the defendant-respondent, Dwijapada Das, and other defen- 
dants claiming under him, In their plaint the plaintiffs stated that 
the defendant, Dwijapada Das, was not the heir of Nistarini, 
deceased, as he was not the sister's son of her deceased husband, 
Hari Madhab Dhar, and that her heirs were the abovenamed Gokul 
Dhar and Banwari Dhar, from whom the plaintiff; derived their 
title, They therefore claimed a decree for possession. of the 8 
annas share of Nistarini, deceased, with mesne profits from the 
defendants. 

The defendants denied the plaintiffs! claim, and in his written 
statement the defendant Dwijapada Das pleaded that he was the 
sister’s son of Nistarini’s husband, Hari Madhab Dhar, and as such 
her sole heir, and that the previous decision of the Subordinate 
Judge, dated the 20:h August 1912, operated as ves judicata against 
the plaintiffs, 


The Subordinate Judge determined the question of ves judicata 
and decided it against the defendants, in the following words :— 
“This issue has been very hotly contested. The defendants rely on 
ri Calcutta Law Journal 623 and argue that the main issue in this 
case, viz. whether the plaintiffs predecessors or defendant No, r 
were the nearest heirs of Nistarini has been finally decided ia the 
Act V case and that the said decision operates as ves judicata, The 
defendants'also rely on I. L. R. 38 Bom. 309. Now it is well-settled e 
that the only points that directly and substantially arise for decision 
in an administration case under Act V are (1) who has the best 
right to represent the estate of the deceased, and (2) which of the 
parties has right to make such application or oppose snch applica- 
tion by way of Caveat, The seconi pointiu majority of cases i. 
covered by the first, Where in later cases itis sought to impugn 
the decision on these points, the decision in the Act V case would 
operate as res judicata, In such Act V cases, the question of rela- 
tionship to the deceased of the parties may ba only incidentally 
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looked into to ascertain who has the, best right to represent the. 
estate or who has /ocus stand? in such cases. For this Yeason, viz. 
such a question of relationship not being directly and substantially 
in issue in the Act V case, a decision on such a point “in such a case 
cannot operate as ves judi;ala in a suit like the present one in 
which such a question is directly and substantially i in issue ; vide 15 
Calcutta Weekly Notes 1021. "The other reasons given in the said 
case, viz, that the Administration case is not à suit, that the case 1s 
therefore administration and here for distribution, that the said 
Court was not competent to try this case and-this Court is not com- 
petent to try the said case, also remove the contention of the plain- 
tiffs, Moreover it should be borne in mind that the decision in rr 
Calcutta Law Journal 623 has been reduced to a mere obiter dictum 
by the judgment ofthe Judicial Committee in the same case in 
I. L. R. 43 Cal. 694 (P. C.) i£ notin effect overruled. S» the only 
outstanding Calcutta: authority on the point is: that reported in 15 
Calcutta’ Weekly Notes rozr................INow the judgment of the 
Probate Court is no doubt one zz rem in regard to the question 
actually, directly and substantially decided therein, viz. that-so and 
so has such a character and represents such ani such estate, It 
cannot be a judgment in rem in regard to relationship of certain 
persons with the deceased owner of an estate nor asto the title of 
certain persons to'the estate of the deceased. For these reasons 
I find that the suit is not barred by. the principles of‘ res judicata 
and estoppel.” ‘ 


On the merits, the learaei Subordinate Judge, after examining 
a mass of oral and documentary evidence, held that the said Gokul 
Dhar and Banwari Dhar were the heirs of Nistarini, deceased, and 
not the deféndaut; Dwijapada Das. In‘the resült, the Subordinaté 
Judge made a decree allowing the plaintiffs! claim for posséssion; 
and {rom that decree the defendants appealed ‘to the High Court; 
Calcutta, and the appeal” was heard by Bepin Behary Ghose f and 
Panton J., and the formér delivered judgment, the latter concurring, 
on the 29th November, 1926. . - 


Mr. Justice B, B. Ghose held that the previous . decision of the 
Subordinate Judge, dated the 20th August 1912, operated as res. 
fudicata and.precluded the plaintiffs from denying that the defen- 
dant.Dwijapada Das was the sister’s son, of Nistarini’s husband 
Hari Madhab Dhar. 


- "The learned Judges ofthe High Court further held, differing 
from the Subordinate Jülge, that the evidence established that: 
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Dwijapada Das was the sister’s son of Nistarini’s husband,- Hari 
Madhab Dhar. : ' 

The High Court therefore allowed the defendants’ appeal and 
dismissed the plaintiff,’ suit with coste, The judgment of the High 
Court is reported in 46 Calcutta Law Journal 596, 31. Calcutta 
Weekly Notes 898. 

. Against this decision the plaintiffs appealed to His Majesty in 
Council. 


~ DeGruyther, K. C. and Dude for the pelle 
The Respondents did not appear, 

"Their Lordships’ judgment was delivered by 

. Lord Darling :—The question in this appeal is as to the right 
of inheritance. to one Nistarini who is entitled under her father's 
will to the property in suit. She died childless and intestate in 
November, 190g. There were various claims to her estate, bút 
this appeal is concerned only with the claim of the first respondent, 
Dwijapada, on-the one hand; and two -brothers, Gokal and Banwari 
(through whom the appellants claim) on the other. 

. Onthe death of Nistarini, applications were made by both 
parties to the District Court for the grant of letters of administra- 


tion to her estate under Act V of r88r. The proceedings being. 


contentious were tried as a suit by the Subordinate Judge to whom 
the'case was transferred under the provisions of Bengal Act XII of 
1887. The principal, if not the only, question. for his decision was 
whether Dwijapada was the nearest beir of -Nistarini, this depend- 
ing upon: a-pure question of fact, namely, whether Dwijapada’s 
mother was the sister of Nistarini’s husband. This issue was’ for- 
mally raised and determined by the Subordinate Judge in favour 
of the first respondent Dwijapada, and On. the zoth August rgt2 
the Subordinate Judge ordered that letters of administration to: 
Nistarini’s estate should issue to him, E 


There was an appeal to the High Court and the decision of 
the Subordinate Judge was affirmed. Letters of administration 
were granted to the first respondent and he obtained possession 


of the property. No appeal was made to His Majesty in Council 


as it could hardly be doubted that upon the concurrent finding 


of fact of the two Indian Courts such an appeal would hav@ 
been hopeless, The other-claimants, Gokal and Banwari; apparently- 


acquiesced in the finality of this adjudication and took;/no further 
steps in the matter, After their deaths, their heirs seem to have 
sold their alleged shares in the -property to the present, appellants, 
who; in November, 1921, on the eve of limitation, instituted the 
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somewhat speculative suit out of which this appeal has arisen. 
They prayed for a declaration that Dwijapada, the first respondent, 
was not the sister’s son of Nistarini's husband, and the establish- 
ment of their title through Gokal and Banwari, with possession 
and mesne profits, 

The first defence raised was that the suit was zes judicata by 
reason of the previous decision, but the trial Judge, relying mainly 
upon a decision of the Calcutta High Court in r5 Calcutta Weekly 
Notes p. 1021, held against this contention, and, proceeding to try 
the suit upon its merits, came to the conclusion that Dwijapada was 
not in the relationship to Nistarini which had been foundin the 
former proceedings, and consequently was not her heir, but that 
Gokal and Banwari were entitled to the property. Dwijapada 
appealed, and the High Court reversed the decision of the trial 
Judge upon both questions. They held that the appellants' suit 
was barred by the rulé of res judicata, and they were also satisfied 
upon the evidence that the first respondent was the heir of 
Nistarini. 

The unsuccessful plaintiffs have now appealed to His Majesty 
in Council, and the first matter for consideration is that of zes 
judicata. ) 

The question as to what is to be considered to be res judicata 
is dealt with by Section 11 of the Code of Civil Procedure, 1908. 
In that section are given many examples of circumstances in which 
the rule concerning zes judicata applies; but it has often been 
explained by this Board that the term; of Section r1 are not to be 
regarded as exhaustive. In the case of Ram Kirfal Shukul v. 
Rup Kuari (1) this is made clear, especially in these words of Sir 
Barnes Peacock (at p. 41), ‘‘ The binding force of such a judgment 
in such a Case as the present depends not upon section 13 of Act 
ro of 1877” (now replaced by section rr of The Code of Civil 
Procedure, 1958), “ but | upon general principles of law, If tt 
were not binding there would be no end to litigation.” This deci- 
sion, and the authority of the very words used by Sir Barnes 
Peacock, are confirmed and enhanced by the language of Lord 
Buckmaster in announcing the conclusion of this Board in 
Mook v. Administrator-General of Bengal, (2) and further 


* inthe case of Ramackaindra Rao v. Ramachandra Rao (3). 


Several cases decided in Indian Courts were cited in the course 


(1) (1883) L. R. r1 I. A. 37 ; I. L. R. 6 All. 269. 
(2) (1921) L. R. 48 I. A. 187 (194) ; 1. L. R. 48 Calc. 499 ; 33 C. L. J. 405. 
(3) (1922) L. R. 49 I. A. 129 (138) ; I. L. R. 45 Mad. 320 ; 55 C.L. J. 545- 
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of this appeal, as some of them had been to the High Court from 
whom this appeal is brought. That Court pointed out the fallibi- 
lity, inthe matter of law, of many of those cases, as already 
demonstrated by decisions of this Board. It appears to their Lord- 
ships worth while to repeat what was said by Sir Lawrence Jenkins in 
delivering the judgment of the Board in Skheoparsan Singh and 
others v. Ramnandan Singh (:) “In view of the arguments addressed 
to them their Lordships desire to emphasise that the rule of 
res judicata, while founded on ancient precedent, is dictated by a 
wisdom which is for all time. ‘It hath been well said,’ declared 
Lord Coke, ‘interest reipublicae ut sit fitis lilium, otherwise great 
oppression might be done under colour and pretence of law’ (6 
Coke, sa). Though the rule of the Code may be traced to an 
English source, it embodies a doctrine in no way opposed to the 
spirit of the law as expounded by the Hindu commentators, Vijna- 
nesvara and Nilakantha include the plea of a former judgment 
among those allowed by law, each citing for this purpose the text 
of Katyayana, who describes the plea thus; * If a person;though 
defeated at law sue again he should be answered, ‘ You were 
defeated formerly.’ This is called the plea of former judgment.’ 
(See ‘The Mitakshara), (Vyavahara) Bk. II. Ch. I, edited by J. R. 
Gharpure, p. 14, and 'The Mayuka, Ch. I, sec. I, p. rt, of Man- 
dlik's edition.) And so the application of the rule by‘the Courts in 
India should be influenced by no technical considerations of 
form, but by matter of substance within the limits allowed by law." 

For these reasons their  Lordships have no  hesitation in 
holding that the conclusion arrived at by the High Court was 
right. 

It has been suggested, however, that even if the suit is barred 
against the appellants claiming through Gokal, there is no similar 
bar against those who claim through Banwari, inasmuch as (so it is 
said) he was nota party to the original trial This allegation is 
based upon the fact that his name does not appear on the face ef 
the order passed by the Subordinate Judge on the 2oth August, 
1912, but itis clear from the applications made by him in the 
course of the proceedings that he was a party thereto and that 
the o mission of his name from the formal order was merely an 
oversight. In the decree of the High Court in appeal front the 
Subordinate Judge he is properly named as a party. 

Their Lordships therefore agree with the judgment of the High 
Court in the present case that thig contention must fail, 


(1) (1916) L. R. 43 Ia A. 91 (98) 3 1. L. R. 43 Calc, 694; 23 C. L Je 621 (631). 


149 


P. C. 


1929, 
aw 
Kalipada De 
v. 
Dwijapada Das. 


Lerd Darling. 


150 


P. C. 


1929. 
Manum 
Kalipada De 


v. 
Dwijapada Das. 





Lord. Darling. 


November, 22, 





THE CALCUTTA LAW. JOURNAL, [Vor. LI. 


They will therefóre humbly Hrs His Majesty that this appeal. 
should be dismissed, 


+ 


As the respondents' have not appeared, there: will be no orar 
as to costs, ^" "E 
Watkins e Hunter ; : Solicitors for the Appellants. 
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PRESENT : : Viscount Dunedin,. Lord - Darling, Lord Tomlin, Sir” 
George Lowndes and Sir Binod Mitter.. - 


4 ELLASAWMY SERVAI AND OTHERS 
| EM | 
` .L,SIVARAMAN SERVAI, 


d R ‘ 2 N ` ` ` . nd 
[Om APPEAL FROM THE HIGH Court OF JUDICATURE AT RANGOON. | 


Probate of Will— Principal beneficiary taking leading partin its breparation— 
Circumstances arcusing suspicion of Court—Onus probandi, 


t 


Where a person who propounds a Will is the principal beneficiary ‘under it 
and has taken a leading part in giving instructions for the Will and in procuring 
its execution and registration, and circumstances otherwise exist that would 
excite the suspicion. of a Probate Court, the onus lies heavily on such person to 
establish that the testator approved of the Will, The Court, in such: a case, 
will examine the evidence in support of the Wiil with great vigilance and 
scrutiny, and. will refuse probate unless the evidence removes such suspicion and 
‘clearly proves that the testator understood the terms of the Will. 


Appeal No. 37 of 1928 from a judgment and decree dated the 


‘26th February 1926 of the High Court, Rangoon (Rutledge Qu 


and Maung Ba, fJ.) which reversed a judgment of the District 


Court of Hanthawaddy, dated the 26th February 1925. 


‘The material facts of the case appear sufficiently fully from their 
Lordships judgment. Rei 


. Dunne K. C. and Preedy for the Appellants, : A 
Pennell for the Respondent, * ` 7 : REL 
- The judgment of their Lordships was delivered by — ^ voo 


* 
*. 
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Sir Binod Mitter :—The appellants alleged that R. Muniandy Peke 
Serval (hereinafter referred to as ‘the testator) executed a Will 192g. 
dated the 22nd January, 1506, by which he appointed the appel- Vellaiaway Servái 
lant Vellasawmy Servai and one S. Muniandi Servai as executors fo — UM 
the Will. "The testator died on t6th February, 1924. He deposi- l^ Sivaraman idis 
ted this Will perso pally in the Registration Office in ‘Rangoon on November, 22. *. 


the very day that it was executed, and it remained there until it 
was produced by the Registrar in this case, The District Judge 
held this Will to have been duly proved, and although the High 
Court in its judgment threw doubts on its genuineness, the respon- 
dent before the Board did not seriously dispute its validity. Their 
Lordships agree with the District Judge and hold that this will was 
duly executed, 

The respondent alleged that the testator duly executed another 
Wil dated 23rd January, 1924, The main question involved in 
this appeal is whether this Will was duly executed by the testator. 
The respondent on 7th August, 1924, made an application for pro- 
bate of this last-mentioned Will. To prove this Will the respon- 
dent gave evidence himself and called several other witnesses, 
amongst whom the important ones were one Maung Po- Nyuü 
(hereinafter referred to as the registration clerk) and Kurpaye, 
Aiyer and Tangasawmy. 

Shortly put, the respoadent's evidence is that the testator, an 
old man of 75, started from Kyungyaung, his home, for Rangoon 
on the arst January, 1924, The respondent accompanied him only 
to Kungyangon, where the testator got -on the steamer to go to 
Rangoon, and at his request the respondent went to fetch - Kurpaya 
and Tangasawmy to Rangoon to help the testator to make the 
. Will. Tae respondent went to Rangoon and requested one 
Aiyer to see the testator to take instructions from him about the 
Will which Aiyer did, Aiyer drafted the Will. and took it¢o the 
testator and he approved of it. Before’ the Will was signed an 
application was made to the Registrar for the issue of a commis? 
sion, and a.commission was duly issued," Thereafter the registra- 
tion clerk attealed at No. 67,  Twentyseventh Street, Rangoon, 
where the testator was staying, and the Will was executed. by 
the testator and attested by Kurpaya and -Tangasawmy in the 
presence of Aiyer and the registration clerk. . -> e 2? 


Certain of the witnesses called by the respondent contradicted 
this story in material particulars. -For instance, according ‘to the 
respondent and his :witnesses, -Kutpaya and Tangasawmy, Aiyer 
took the instructions personally from the testator, Aiyer denied 
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this and said that he went to take instructions from the testator, 
but the latter was in a drowsy condition and could not give him 
any instructions, which, were subsequently obtained from the 
respondent and Kurpaya, The registration clerk stated that the 
signature of the testator was on the Will when the application for 
registration of the Will was made, and that the testator did not 
sign the Will in his presence, Similarly, Aiyer also denied that he 
was present when the Will was executed, and stated that he 
did not see the testator after his ineffectual attempt to obtain 
instructions from him, 

The District Judge, who had the opportunity of seeing the 
respondent and his ;witnesses, Kurpaya and Tangasawmy, whoily 
disbelieved them, He accepted the evidence of the registration 
clerk, and if his evidence is accepted there is no reliable evidence 
that the testator understood the terms of the Will. 

The learned Judges of the High Court were of ‘opinion that 
the evidence of the respondent aud of Kurpaya were not, at all 
satisfactory, ;but they accepted the evidence of Tangasawmy, 
whom the learned District Judge had wholly disbelieved, and they 
pronounced in favour of the Will. 

Counsel for the respondent before the Board suggested, and 
the High Court'was also of the opinion, that the evidence of the 
registration clerk and Aiyer was not reliable and that they had 
been won over by the appellants. The High Court laid stress 
on Exhibits 3 and 6, but these documents are hardly any evidence 
that the Will had been duly executed, They merely show that 
one N. N, Burjorjee had heard of the execution of the Will and 
that K, Mooniandy Moonoosawamy Servai had also heard of the 
execution and registration of the Will, Having regard to the fact 
that the registration clerk attended on the testator, thisis not 
surprising, but their Lordships are of opinion that this evidence 
is of very little value on the question of the due execution of the 
* Will. 

The learned District Judge pointed out in his judgment that 
the signatures looked like mere scrawls, as if they were made by a 
person unable to hold a pen properly, Their Lordships had an 
opportunity of looking at the original signatures, and they are 


* inclined to agree with the learned District Judge on this point, 


The respondent, the propounder of the Will, is the principal 
beneficiary under it. Even according to the evidence of Tanga- 
sawmy, which the High Couft accepted, but which the Trial 
Judge wholly disbelieved, the respondent took a leading part in 
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giving instructions for the Will and in procuring its execution and 
registration, Circumstances exist in this case that would excite 
the suspicion of any Probate Court and require it to examine the 
evidence in support of the Will with great vigilance and scrutiny, 
and the respondent is not entitled to probate unless the evidence 

removes such suspicion and clearly proves that the testator approv- 
ed of the Will. In their Lordships’ opinion, the respondent has 
wholly failed to do so. : 

This would be sufficient to dispose of the appeal, but in fact 
the District Judge, who saw the witnesses, wholly disbelieved the 
evidence of the preparation and execution-of the Will, and their 
Lordships are not prepared to dissent from him in his estimate of 
the evidence of the witnesses on these points. They accordingly 
‘hold that the decree of the High Court should be reversed and 
that of the District Judge restored, The respondent should pay 
the costs of the appellants of this litigation, except that the appel- 
lants should pay the cost of their application before the Board to 
adduce additional evidence. The respondent would be entitled 
to set off these last-mentioned costs against the costs which he 
has to pay to the appellants. Their Lordships will humbly advise 
His Majesty accordingly. 

Stoneham and Sons : Solicitors for the Appellants, 


J. Æ. Lambert ; Solicitors for the Respondent. 
'K, J, R. Appeal allowed, 


353 


P. C, 


Vellasawmy Servai 
v. 
L. Sivaraman Servai 


Sir Binsd Milter. 


m 


154 


RC. d— 


1929, 
0 w, 
December, 6. 





THE CALCUTTA LAW JOURNAL, [Vor. LI. 


PRESENT : Viscount Dunedin, Lord Darling, Lord Tomlin, Sir 
George Lowndes and Sir Binod Mitte. 


RAI PRAMATHA NATH MULLICK BAHADUR 
7. 
THE SECRETARY OF STATE FOR INDIA IN COUNCIL, 


[On APPEAL FROM THE HiGH Court OF JUDICATURE AT FORT. 
WILLIAM IN BENGAL. | 


Land Acquisitions Act (I of 1894), sections 18, 19, 20, 21—Furisdiction of Courts 
under the Act —Reference to Court—Distinction between objection to area 
and to amount of compensation—Court not competent to go into question of 
measurement of land when no specific objection taken to the award on that 
ground. 


Awards were made by the Collector on the roth and Irth March 1921, under 
the Land Acquisition Act, 1894, section I1, in favour of the appellant, whose 
land was acquired by the Government for a public purpose. The appellant did 
not accept the awards, and on the 14th April 1921 claimed references (by written 
application to the Collector, vide section 18) to the Land Acquisition Court on 
the ground in each case that the award was insufficient, and that. it should be 
referred to the judge, ** for the determination of the proper compensation”. The 
awards were based on the Collector’s measurements of the land but no question 
as to their correctness was raised by the appellant in his application aforesaid to 
the Collector under section 18, The references were duly made by the Collector 
in July and August 1921, and he stated In each case for the information of the 
Land Acquisition Judge (vide section 19) that objection was taken “‘to the valua- 
tion of the land only”, After the case dragged on for nearly three years before 
the Land Acquisition Judge, the appellant in April I924 objected to the 
measurements of the land, praying that the Government should either admit a 
larger area or thatthere should be a fresh measurement, This was refused 
by the Judge on the ground that the only objection before him was as to the 
amount of compensation. This order of the Land Acquisition Judge was affirm- 
ed by the High Court on an application for revision under sec, 115, Civil Proce- 
dure Céde, I908 : 


Held, that the Land Acquisition Judge was right in refusing to entertaln 
The question of measurement raised at that late stage, inasmuch as section 18 of 
the Act, in dealing with references to the Court, clearly made a distinction 
between objection to area and to amount of compensation, and the appellant's 
objection under section 18 was manifestly only to the amount of compensation and 
was correctly so described by the Collector in making the references under sec- 


tich 19. 
9 


The jurisdiction of the Courts under the Land Acquisitlon Act, 1894,is a 
special one and is strictly limited by the terms of sections 18 ef seg. It only 
arises when a specific objection has been taken to the Collector's award (S, 18), 
and it is confined to a consideration of that objection (Secs. 20, 21). Once there- 
fore it is ascertained (as in the present case) that the only objection taken to the 
Collector's award is to the amount of compensation, that alone is the 
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**matter" referred [vide section 18, sub-sec. (1)], and the Court has no power to 
determine or consider anything beyond it. 

Appeal No, 98 of 1928 against the decree of the High Court, 

Calcutta, (B. B. Ghose and Cammiade JJ.) dated tbe 3rd August 
1926, varying an award made by the Special Land Acquisition 
Judge on the 7th August 1924 under the Land Acquisition Act, 
I of 1894. 
. By a notification, dated the 4th August 1920, made under sec- 
tion 6 of the Land Acquisition Act, 1894, the Government declared 
that certain lands belonging to the appellant were required fora 
public purpose. Ani on the 22nd December special notices were 
duly issued to the appellant under section 9. On the 17th January 
1921 the appellant put in his statement of claim. The matter 
having come on for hearing before the Collector he on the roth 
and 1rth. March 1921 made his awards under s:ction ir, The 
appellant did not accept the awards and required that the matter 
be referred by the Collector for the determination of the Court 
under section r8. The appellant's written applications, under 
section 18, which were dated the 14th / pril 1921, were in each case 
as follows :— 

“Your petitioner therefore prays that the case may be referred 
to the Land Acquisition Judge under section 18 of the Land Acqui- 
sition Act for determination of proper compensation and valuation 
' of lands acquired and that he may be? allowed to withdraw the com- 
pensation money awarded under protest and without prejudice to 
his rights under reference." 


- The Collector accordingly referred the matter to the Special 
Land Acquisition Judge in July and August 192r. Under the head- 
ing "Nature of the objection taken to the award" the Collector 
stated as follows :—“Objection is; taken to the valuation of land 
only" On the r2th April 1924 the appellant presented 4o the 
Judge a petition in which he raised an objection as to the measure- 
ment of the land in question and applied for the 'appointment of 
Commissioner to re-measure the same ; but the Judge held on the 
16th April 1924 that this objection not having been raised on the 
application fora Reference, could not be granted and made an 
order rejecting the same. Inthe course of his order the learned 
Judge observed as follows :—“The claimant argued that in his ori-« 
ginal petition of objection, dated January rgar, he stated ‘he did 
not admit the area of the land as given in the notices’ as correct 
and so the present reference must.be held to include objection as 
regards measurement, Further the claimant cited 12 Calcutta Law 
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P. C. Journal 489 and I. L. R. 30 Bom. 341, arguing that this Court was 
1929. competent to consider objections which were not specifically taken 
Bie before the Collector. As regards ths first point, viz. of fact I find 


Rai Pramatha Nath . l "t" 
Mullick Bahadur that although in January rgzr the objection as to measurement was 


The Secretary of mentioned, it is clear that the objection was not pressed or even 
State for Indiain mentioned, before the Collector and in the application for reference 
sonnel _ the ground was not taken, These grounds for making references 
are clearly stated and they are “for determination of the proper 
compensation and valuation of the lands acquired.” Under section 
18 such references may be made for and under any of the following 
four heads :—(1) Objection as to measurement ; (2) Objection as 
to the amount of compensation ; (3) Objection as to the persons to 
whomrit is payable ; (4) Objection as to apportionment of com- 
pensation. It is clear that the grounds taken were under the second 
and not the first head. It was argued that the second head includes 
the first. Thatis correct ina certain sense, but that is not the 
intention of the law. Were it so, no separate objection as regards 
measurement need, in any case, be taken......Accordingly I reject 
claimant’s petition for local enquiry and objection as to measure- 
ment of land at this stage, and order that the case do proceed 
according to law.” i 


Against this order a revision petition was preferred to the High 
Court, Calcutta, which came on for hearing before Pearson and 
Graham JJ., who on the 22nd May 1924 delivered their judgments 
therein and affirmed the order of the Court below. Afr, Justice 
Pearson said: “think that what has to be determined by the 
Judge is the matter of the award to the extent comprised within the 
objection, and that apart therefrom the award is final under section 
i2 of the Act. The other learned Judge (Graham J.) observed : 
“In my opinion the view adopted by the Court below is right, and 
in any*case, even if the fresh objection had been entertainable, I 
think that in view of the delay which bad taken place in making it, 
fhe learned Judge would have been justified in refusing to 
entertain it.” 

The judgment of Pearson and Graham JJ. on revision is reported 
in 40 Calcutta Law Journal 105 


eThe references then having come on for hearing before the 
“Special Land Acquisition Judge, many witnesses were examined, 
and judgment was delivered on 7th August 1924, in pursuance of 
which decrees were passed raising the amount of compensation to 
Rs. 94,804, Against the said décrees a consolidated appeal was 
preferred to the High Court, which came on for hearing: before 
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Mr, Justice B. B. Ghose and Mr, Justice Cammiade, who, on the 
3rd August 1926, delivered their judgments therein whereby they 
increased the award by the sum of Rs. 4833-8-2, and passed a 
decree accordingly. The objection as tothe measurement of the 
land was raised again in the High Court, but the learned Judges 
considered that the matter was concluded by the judgments of 
Pearson and Graham JJ. on the previous revision. The following 
are extracts from the judgment of Mr. Justice B. B. Ghose (Cam- 
miade J. concurring) :— 


“The first argument that has been raised before us is that the 
claimant ought to have been allowed to go into the question of the 
measurement of the several plots of land acquired by the Collector. 
It is contended on behalf of the claimant that the Judge appointed. 
under the Land Acquisition Act was wrong in restricting the scope 
of the enquiry which he had to make and he ought to have allowed 
the claimant to adduce evidence as to the area acquired by the 
Collector. At this stage it is necessary for me to refer to the appli- 
cation made by the claimant to the Collector under section 18 of 
the Land Acquisition Act, The first statement runs thus :—‘ That 
your petitioner cannot accept the award as sufficient, and as such he 
craves leave to ask for a reference tothe Land Acquisition Judge 
for determination of the proper compensation and valuation for the 
lands acquired.’ The prayer portion runs thus :—' Your petitioner 
therefore prays that the case may be referred to the Land Acqui- 
sition Judge under section 18 of the Land Acquisition Act for deter- 
mination of proper compensation and valuation for the lands 
acquired.’ The first contention on behalf of the claimant is that 
the expression *proper compensation and valuation’ includes the 
. question ‘of the area ofthe land acquired. Iam unable to accept 
that contention. It is quite true that the expression ‘ compensation ’ 
may possibly include the area of the land for which compensation is 
paid as well as the value and it may possibly also include the ques- 
tion of apportionment of the compensation and every other matter 
on which the decision of the Court as regards the amount of com- 
pensation to be paid depends, But these matters have been espe- 
cially referred to in section 18 of the Land Acquisition Act under 
separate heads which provides that any person interested may 
require that the matter be referred by the Collector for the dgtet- 
mination of the Court, whether his objection be to the measurement 
of the land, the amount ofthe compensation, the persons to whom 
it is payable, or the apportionment of the Romper nice among the 
persons i interested, I do not think that the word ‘ compensation ’ 
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in the petition. can be held to include all the possible questions 
relating to the award, p 

"The next question that has been urged is ‘that hé Land Acquis 
silion Judge is not restricted in his enquiry to the particular matter 
of objection that has been taken in the application of the claimant 
under section 18 of the Act, The contention is that the whole 
matter in dispute is open to the judge to enquire into ; and in 
support of this contention reliance has been placed upon: the case 
of Austomji Jijibhai (1). In that case a single Judge of. the Bombay 
High Court held that a reference under section 18 of, the Land 
Acquisition Act gives the Judge jurisdiction to decide all questions 
that may arise with reference to the land acquired. °This view also 
finds support in the case of Gangadara Sasiri v, The Deputy 
Collector of Maáras (2), in which the Bombay case previously cited 
was approved and the cases decided by the Calcutta High Court 
which I am going to refer to next were disapproved. I think we are 
bound by the decisions of our Court in which it has been held that 
the jurisdiction of a Judge under the Land Acquisition Act is 
limited in its scope and he can only enquire into the questions 
which were raised in the application of the claimant for a reference 
by the Collector. These cases are Adu Bakar v. Peary Mohan 
Mukerjee (3); Gobinda Kumar Roy Chow dhury v. Debendra Kumar 
Roy (4); Mahammad Safi v. Haran Chandra (5); Prabal Chandra v. 
Raja Peary Mokun Mukherjee (6) and British india Steam Naotga- 
tion Co. v. Secretary of State for India (]). 

“No doubt the actual question now raised before us was not 
directly raised in those :cases, As Ifunderstand the decision in 
those cases, it was laid down thatthe Judge ona reference can- 
not go into objections other than those contained in the applica- . 
tion made under section 18 of the Act, and reference has been 
madeein all these cases to the provisions of section 20, which 
provides that the Court shall cause notice to be served on certain 
epersons for determining the ‘fobjection,” Under clause (b) no- 
tice is to be served. on all persons interested in the objection and 
under clause (c) notice is to be served on the Collector if the 
objection isin regard to the area or to the amount of, compensa- 
tion. Section 21;also refers to the scope of the enquiry. Even if 


«the matter were res integra, I should have held myself that the 


(1) (1905) I. L. R. 3o Bom. 341. (2) (1912) 22 M. L. J. 379. 
(3) (1907) I. L. R. 34 Calc. 451. (4) (1907) 12 C. W. N; 98. 


(5) (1908) 12 C. W. N. 985. . (6) (1903) 12 C. W. N. a 
t77 (19190) J. L. R.'38 Calc. 230 ; 12 €, L. Je 505. 
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jurisdiction' of the Judge under the Land Acquisition Actis limi- 
ted as observed in the cases decided by this Court which I have 
cited above.. 


“But there is the further difficulty in the path of the claimant 
in this particular case. For even if we were to hold that the 
Judge was in error in refusing to go into the ġuestion of the area 
of the lands acquired, we cannot set aside the decision of the 
Judge on that’ ground, As I have already stated, the claimant 
came up to this Court complaining against the order of the Judge 
and wanted to have that order set aside with the consequential 
direction that the Judge should enter into the question as re- 
gards the area, The juigment of this Court was against the 
claimant's contention and the decision of the learned Judge below 
was approved by this’ Court.......This matter has been decided 
against the claimant by another Division Bench (Pearson and 
Graham //.) and we are bound by that order on the principle 
Jail down by the Privy Council in the case of Ram Kirpal v. Rup 
Kuari (1) where their Lordships observed that ‘a decision on an 


interlocutory question had become final between the parties upon 


general principles of law as an 
suit’,” 


interlocutory’ order in the 


Against the judgment of the High Court the present appeal 
was preferred to His Majesty in Council, 


Sir Gerald Hurst, K.C.and Bhugwandin Dube for the Rosciant 


A. M. Dunne, K. C. and K. Brown for the Respondent. 
Their Lordships’ judgment was delivered by 


Sir George Lowndes :—This appeal arisesiout of proceedings 
under the Land Acquisition Act, I of 1894. Certain lands of the 
appellant were required by Government for a public purpose. 
The usual: formalities were gone through and awards "were 
made by the ‘Collector in rir casés in which the' appellant was 
concerned, 
Acquisition Judge, 24 perganas, who slightly increased the Collec- 
tors awards. The appellant carried the matter to the High Court 
where a further and more substantial. iucrease was allowed, and 
he has now appealed. to. His Majesty in Council. The appellans 
grounds: of appeal to the High Court and his objections to *the 
High Court's decree were voluminous, 
has been submitted on his: behalf to 
Board. « i 


(1) (1883) LL R. 6 All. 269. 


but only one question 
the judgment of this 


At his request references were made to the Land' 
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It is contended that the measurements of ‘four of the most 
valuable plots taken up, the compensation for which was, fixed at 
Rs, 1,000 per cottah, are incorrect, and that the appellant has been 
denied by the Courts in India the opportunity of proving their 


correct area. Their Lordships are accordingly invited to send 


the case back for the re-measurement of these plots, 

By section 8 ofthe Act, after the intended acquisition has 
been notified, the Collector is to cause the land to be marked out 
and measured and a plan to be prepared, Itis not disputed that 
this was regularly done and that the statutory notices were 
served onthe appellant calling upon him to appear before the 
Collector and to state (afer afta) his objections (ifany) to the 
Measurements so made, The appellant did not admit the Collec- 


¢ = = a 
tor’s area, but he tendered no independent measurements of his 


own and seems to have made no attempt to show that the Collec- 
tor’s measurements were incorrect, Awards were made in all the 
Ir cases on the roth and 1rth March, 1927, and on the r4th April 
following the appellant claimed references to the Land Acquisition 
Court on the ground in each case that the award was insufficient, 


and that it should be referred to the Judge “‘for the determination 


of the proper compensation.” The awards were based on the 
Collector's measurements but no question as to their correctness 
was raised. The references were duly made by the Collector on 
various dates between the r8th July and the rrth August, rg?r. 
He stated in each case that objection was taken "*"'to the valuation 
of the land only." 'The cases dragged on for nearly three years, 
and it was not till April, 1924, that the appellant raised any objec- 
tion to the measurements, He then asked that Government should 
admit a larger area or in the alternative that there should be a fresh 
measurement, This was refused by the Judge on the ground that 
the Snly objection before him was as to the amount of compen- 
sation, The appellant applied to the High Court for revision of 
this order but without success, The valuation proceedings then 
went on at considerable length before the Land Acquisition Judge, 
and on appeal from him in the High Court, with the result stated 


above. Inthe High Court the question of measurement was again 


raised, but the learned Judges, by whom the appeal was heard, 
upheld the previous decision, Their Lordships have now to con- 
sider whether it was right, 
The material section of the Act under which the references were 
made to the Court is section 18, which is in the following terms ;— 
*18,—(1) Any person interested who has not accepted the award 


T ail 
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may, by written application to the Collector, require that the matter 
be referred by the Collector for the determination of the Court, 
whether his objection be to the measurement of land, the amount 
of the compensation, the persons to whom it is payable, or the 
apportionment of the compensation among the persons interested.” 

The section clearly specifies four different grounds of objection, 
viz, : (1) tothe measurement of the land ; (2) to the amount of 
compensation ; (3) to the persons to whom it is payable, and (4) to 
the apportionment, The distinctions between objection to area and 
to amount of compensation are also borne out by other sections of 
the Act; see sections g, 1r, rg(d), and ao(c) The appellant's 
objection was manifestly only to the amount of compensation and 
was correctly so described by the Collector in making the 
references. | l 

By section 20 the function of the Court upon a reference being 
made is “to determine the objection” and only persons "interested 
in the objection” are to be summoned before it, and by section 21 
the scope of the inquiry is to be “restricted to a consideration of 
the interests of the persons affected by the objection,” 

Their Lordships have no doubt that the jurisdiction of the 


Courts under this Act is a special one and is strictly limited by the. 


terms of these sections, It only arises when a specific objection 
has been taken to the Collector's award, and it ts confined to a con- 
sideration of that objection, Once therefore itis ascertained that 
the only objection taken is to the amount of compensation, that 
alone is the **matter" referred, and the Court has no power to deter- 
mine or consider anything beyond it, 

For these reasons their Lordships are of opinion that the ruling 
of the Courts in India was right, and that this appeal fails, and they 
wil humbly advise His Majesty that it should be dismissed. The 
appellant must bear the costs of the appeal. ° 


Clarke, Rawlins & Co.: Solicitors for the Appellant, 
Solicitor, India Office: Solicitors for the Respondent, 
K, J. R. Appeal dismissed. 
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PRESENT : Lord Buckmaster, Viscount Dunedin, Lord Tomlin, 
Sir George Lowndes and Sir Binod Mitter. 


BO | AMIRUDDI GAZI AND OTHERS 
1929. Ve 
wad 
Denit MAKHAN LAL CHATTERJEE AND OTHERS, 


(Ou APPEAL FROM THE HicH COURT OF JUDICATURE AT FORT 
WILLIAM IN BENGAL, | 


Civil Procedure Code ( Act V of 1909), sections 100, ro1—-Scemd  Appeal—Find- 
ing of fact— Construction of documents. 


The plaintiff based his claim to relief on the ground that the lands in suit 
were included in a purchase made by his father at ao auction sale held by the 
Court for arrears of road cess. The question whether the lands passed to the 
auction-purchaser turned solely upon an interpretation of various documents ; 
e, g., entries in a Register maintained under Act VII of 1876 (The Land Regis- 
tration Act) ; sale proclamation ; order of the Court directing the Nazir to put 
the purchaser in possession of the property ; and the description of the property 
in the schedule appended to the sale proclamation. The Subordinate Judge 
dismissed the suit; on appeal the Additional District Judge set aside 
this decree and the plaintiff's claim granted, The matter then came up before 
the High Court on appeal by the defendant and the High Court (Greaves and 
B B, Ghose, F y) dismissed the appeal chiefly upon the ground that the question 
in issue was really one of fact upon which the decision of the District Tudge 
was final : 


Held, that in their Lordships’ view the simple and attractive solution which 
not unnaturally commended itself to the High Court cannot be accepted and the 
matter must be examined throughout. 


Held, further, that the finding of the District Judge (first appellate Court, 
based upon such documents, as to whether the particular property in suit 
passed to the auction-purchaser, was not, in the true legal sense, a finding of fact 
at alleand was not, therefore, final. As the whole of the relevant evidence in 
the matter was documentary, and the documeuts themselves constituted the 

e foundation of the rights claimed by the plaintiff, the right construction of these 
documents was a question of Jaw which the High Court. was not precluded by 
sections Io0 and 101, Civil Procedure Code, 1903, from considering in gecond 
appeal, 


Appeal No. 45 of 1928, by special leave, from a judgment and 

x decree, dated the rst June 1925, of the High Court, Calcutta 

( Greaves and Bepin Behary Ghose, JJ) which affirmed a‘ judg- 

ment and decree, dated the 12th December 1922, of; the Additional 

District Judge of Khulna, who had reversed a judgment and 

decree, dated the 28th July 1920, of the Subordinate Judge of 
Khulna, 
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The facts giving rise to the litigation are sufficiently fully stated poc. 
in the judgment of the Privy Council. 1929. 
The following point was urged before the High Court: That sp 


the finding of fact of the District Judge that the land in dispute Antiruddi Gazi 


formed part of the estate 50 B of the Khulna Collectorate and was 
owned by the plaintiff, was erroneous. 

The High Court held that they had no jurisdiction on second 
appeal to interfere with a finding of fact, and that if they were 
free to do so their finding would be the same as that of the 
District Judge. Mr. Justice Greaves concluded in the following 
words : 

“ I think upon the construction of the documents and the find- 
ing of the learned Judge, one is forced to the conclusion that the 
plaintiffs’ claim is made out, namely, that the estate purchased by 
his father in 1907 consisted not merely of the village of Bada- 
ghata, but of the whole nine villages, including village Dudli”, 

In the result, the High Court made a decree dismissing the 
defendants’ appeal, and from that decree of the High Court the 
defendants now appealed by special leave to His Majesty in 
Council. 

ff, Duparig, K. C. and S, Ayam for the Appellants, 

DeGruyther K. C. and Dube for the Respoadents 

Their Lordships’ judgment was delivered by 

Lord Buckmaster: The dispute out of which this appeal December, 5. 
has arisen has its immediate origin in the fact that the present ma 
appellants on the 8th May, 1915, obtained a decree against a man 
named Kedar Nath Ghose for payment of rent in respect of certain 
lands in Mouza Dudli, in Chakley Dhuliapur. 

The respondent No, 1: Makhan Lal Chatterjee, claimed that 
these lands were included in a purchase made by his father at an 
auction sale on the 25th February, 1907, and accordingly instituted 
the proceedings which have culminated in this appeal against the 
appellants, and Kedar Nath Ghose claiming that the appellants * 
had no interest in the lands and that he was entitled to rent from 
the tenant. 

The Subordinate Judge dismissed the suit ; on appeal to the 
Additional District Judge this decree was set aside and the plaintiffs 
claim granted, and an appeal from the District Judge to the High * 

Court of Calcutta was dismissed, chiefly upon the ground that the 
question in issue was really one of fact upon which the decision of 
the District Judge was final, The whole of the relevant evidence 
in the matter is, however, documentary, the documents themselyes 
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P. C. constitute the foundation of the rights claimed by respondent No. 

1929. I,and in their Lordships’ view the simple and attractive solution 

Amitaddi Gazi Which not unnaturally commended itself to the High Court can- 

v. not be accepted and the matter must be again examined through- 
Makhan Lal 

Chatterjee. out, 
e The story begins on the 6th April, 1843, when the Special 
Lord Buckmaster, ; : : 
—— - Deputy Collector of Nadia made an order in resumption proceed- 


ings declaring 301 gas of land belonging to one Kalibar 
Adhikary to be Za&hiraj lands. 

Kalibar Adhikary died childless in or about 1881, leaving two 
widows, who adopted appellant No. 3 to their deceased husband. 
The survivor of these widows died in 1905, and was succeeded by 
appellant No. 3, through whom appellants No, 1 and No. 2 derive 
their claim. 

The lands specified in the order of the 6th April, 1845, included 
lands in g ?zouzas, the first being Mouza Badaghata and the sixth 
Mouza Dudli, 

By the Act VII of 1876 itis provided that a register must be 
kept of all revenue or Za&Ziraj lands, and by sec. 10 (g) (II) of 
that Act it is expressly stated that the name of each mouza 
containing the land must be stated in the register, The informa- 
tion before the Board with regard to this register is not complete ; 
they do not know the dates when each entry was made and there 
is no evidence as to the method by which the register is kept. 

Certain entries from the register relating to the matter are, 
however, extracted, and it is the meaning of these on which the 
dispute really depends. 

One referred to as Ex, 2 contains in its first column the number 
* 13," and its second, which provides for the name of the property, 
the word “ Badaghata" alone, The area is stated to be 3or d:ghas, 
and the order which recognised the land as revenue free is set out 
as that of the 6th April, 1843. There is a special column for the 
*names of the mouzas, but in this ‘‘ Badaghata" alone appears. 
This register is stated to be that of Khulna, but this appears to be 
a mistake for the 24 Pergunuaks’ register, for to the former register 
the entries were transferred at a date equally unknown. The 
laser register changes the number to 5o and states the area as B 

" gor*UigAas ; it has no other material alteration, "'Badaghata" again 
appears as the so/enatna of the mouza in the appropriate column, 

Were there no other entries these entries might well be taken 
to cover all the 9 $s0uz 1s which ‘made up the 301 igas referred to 
in the order of the 6th April, 1843, even although there would 
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have been a serious breach of the statute requiring all the #mouzas 
to be named. » i t 


This, however, is not the case. The register contains another — 


and a most important entry, which appears to have been made 
after the other, The reference number here is 16, The nam: 
of the property is '" Badaghata, &c." the order declaring the land 
revenue-free is stated to be made in proceedings No. 1523 on the 
16th April (not the 6th April), 1843, and in the column for the 
names of the mouzas all the nine mouzas are given. The area 
is not filled up, and a statement appears that the whole entry has 
been transferred from another register. In both entries the names 
of the proprietors are the same, namely, the two widows of Kalibar 
Adhikari. "These properties, though revenue-free, were subject to 
road cess and this was separately assessed against the appellant 
No, 3 in respect of the properties appearing in both entries, but for 
widely different amounts, that forthe No. 13 or No. 50 entry 
being only a comparatively small sum of rupees, 

Small as it was it was unpaid, although the larger payment for 
the other entry was satisfied, and accordingly the authorities took 
steps to realise the property. 

The order for the proclamation of the sale was on the 22nd 
December 1906, and in accordance with the usual practice this 
directed that the order should be proclaimed “ by beat of drum 
on each of the properties mentioned in the schedule," and the 
schedule is in these terms :— 

" Schedule of Property. 
In Kismat Badaghata village, under Thana Kaliganj, valid 
revenue-free Mahal No. 5oB—the right, title and interest of the 
judgment-debtor in the above property, 





Amount, 
Cesses eee ae II I 6 2 
Interest ss Ds o 6 6 
Costs ane Ps 2 I4 o 

14 6 o 





Sd, N. R. Misra, ° 
CO. * 
Sd. A. M, G.” 
On the back of this there is an entry stating that the drum was 
beaten in Badaghata, bat this is attefnpted to be extended by the 
evidence to all the other mouzas as well, 
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The auction sale was duly held on the 25th February, 1907, 
and the property was bought for 15 Rs, by Rajendra Nath 
Chatterjee, through whom, the respondent No. 3 claims, and on 
the rst February, 1908, an order was made directing the Nazir 
of the Court to put the purchaser in possession of the property. 
The description of the property in this order is important, and it 
is as follows : 

“ Schedule, 

The right, title and interest of the juigment-debtor in the valid 
revenue-free Mahal No, 50B in village Kismat Badaghata _ under 
Thana Kaligunj. 

H, C. Bose, 
C. Q. » 

The contention which the High Court adopted is that this 
property included all the nine mouzas and as one, the Mouza Dudli 
out of which the dispute arose, What bas been the dealing with 
the other mouzahs is not disclosed. 

"The District Judge found as a fact that this description includ- 
ed all the nine but as has been pointed out, in the true legal sense 
that is not a finding of fact at all but an interpretation of the 
various documents to which reference has been made. 

Much discussion took place over the true meaning of the word 
“ Kismat,” which it was asserted meant an estate and was inappli- 
cable to a village. Whether that be so or not the property sold 
was No. 50B, and it is essential to determine what that was, 

It is not an easy question to answer, The register No. 13 or 
so has distinctly disregarded the statutory provisions as to the 
entry of the mouzas, but the entry in the register No. 16, complies 
with them. 

It may be as stated by the learned District Judge that Bada- 
ghata alone was used in No, 13 and 5o as the descriptive name and 
represented an estate which embraced the other mouzas. The 

esubsequent entry made in respect of the same proprietors enters all 
the nine mouzas including Badaghata, refers to the same deed, if the 
16th April be taken as a mistake for the 6th April, but gives no 
area, and no explanation has been offered of why this was done if 
the properties were identical in whole or in part. The form provi- 


° ded, for registration has not been followed in either case. In one 


the names of the #ouzas are omitted and in the other the area, - 

Disobedience to the Act, however, does not appear to invali- 
date the registration, The property entered under No, 5o has 
been sold. Of what does it consist ? 


t4 LE ` : i N 
Vou LI.] PRIVY COUNCIL, 


In their Lordships’ opinion it includes all the property that 
was subject to the order of the 6th April, 1843, and whose extent 
was 301 Jdighas, and -therefore includes the land in dispute. It 
was the first land put upon the register and. it was placed there in 
respect of the proprietors of the whole 3or ó/ghas, nor can any 
reason be suggested why they should have allowed part only of 
their Zakhiraj lands to be registered and given the area of the 
whole. 


The entry under No, 16 is either a re-registration which was 
needless, or it is, as the District Judge suggests, a registration 
of other property in the same mouzas, This last view has support 
in the fact that according to the appellants’ own statement in the 
kabala executed in 1909, the area of these lands was 786 bigkas, 
and it is impossible to reconcile this with the 301 drgkas which 
was the area of the estate first registered, : 


Whatever be the true explanation none has been afforded, 
and in these circumstances their Lordships can see no sufficient 
reason to differ from the judgments that have been delivered and 
are unanimous, 

Upon the whole, therefore, their Lordships think: that the judg- 
ment appealed from should be affirmed and the appeal dismissed 
with costs, and they will humbly advise His Majesty accordingly. 

Barrow, Rogers and Nevil: Solicitors for the Appellants. 

Watkins & Hunter: Solicitors for the Respondents, 


K, J. R. Appeal dismissed, 
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PRESENT : Viscount Dunedin, Sir George Lowndes and 


Sir Binod Mitter, 
P. C, GUDIVADA MANGAMMA 
1925. 7. 
Miro MADDI MAHALAKSHMAMMA, 


December, 3 


[ON APPEAL FROM THE HIGH Court or JUDICATURE AT Mapras.] 


Civil Procedure Code (Act V of 1908,) section r10—Value of subjeci-matter of 
suit in Court of first instance— Whether interest or mesne profits subsequent 
to institution of sutt can be added. 


In the first part of section 110, Civil Procedure Code, 1908, in the expression 
** the amount or value of the subject matter of the suit in the Court of first 
instance must be ten thousand rupees or upwar ds, and the amount or value of the 
subject-matter in dispute on appeal to His Majesty in Council must be the same 
sum or upwards", the word ‘fand? means “and” and cannot be read as ‘for’, so 
that each of the two conditions has to be separately fulfilled. 

Mott Chand v. Ganga Parshad Singh, (1) followed. 


In computing (for purposes of the above section) the value in the Court of 
first instance, neither interest'nor mesne profits from the date of the institution 
of the suit to the date of the decree of the first Court, can be added, 


Subramania Ayyar v. Sellammal (2) approved. 


Decisions of the Calcutta High Court to:the contrary, Dalglish v. Damodar 
Narain Chowdhury (3) Kumar Basanta Kumar Koy v. The Secretary of State 
Jor India in Council (4) disapproved. 

Petition for special leave to appeal to His Majesty in Council 
against a decree of the High Court, Madras, 


NVarasimham for the Petitioner. 
Wallach for the Respondent. 


Their Lordships' reasons, in refusing leave, were delivered by 
Viscount Dunedin :—The case turned upon whether the 
widow, whose heir the respondent is, took an absolute interest in 
* certain properties of the husband or only a life estate. If the latter, 
December, 3. — the respondent had no right. The Subordinate Judge held that 
the widow had only a life estate. The High Court reversed, The 
losing parties then applied for leave to appeal to the King in 
Council, which was refused ‘upon the ground that the amount or 

* valte of the subject matter of the suit was less than Rs, 10,000, 


(1) (1901) L. R, 29 I. A, 4o ; L L. R, 24 All. 174. 
* (2) (1915) L L. R. 39 Mad, 843. * 

(3) (1906) I. L. R. 33 Calc. 1286. 

(4) (1909) 14 C. W. N. 872. 


Vor. LI.] PRIVY COUNCIL. 


The appellant now asks for special leave to appeal on the 
ground that the decision ofthe High Court was wrong in the 
respect that the amount or value of the subject matter of the 
suit was more than Rs, ro,ooo. The point arises in this way, 
Part of the property in question consisted of promissory notes. 
The promissory notes in the plaint were described as of their 
face value, and, so valued together with the other subjects in 
dispu'e, the amount of Rs. 10,000 cannot be reached, but if to 
the face value of the promissory notes is added the interest up 
to the date of the decree of the first Court, then the sum of 
Rs, 10,000 is exceeded. The section of the Civil Procedure Code 
which rules the matter is Section rro, which is as follows :— 

** In each of the cases mentioned in clauses (a) and (4) of Sec- 
tion 109, the amount or value of the subject-matter of the suit in 
the Court of first instance must be ten thousand rupees or upwards, 
and the amount or value of the subject-matter in dispute on appeal 
to His Majesty in Council must be the same sua or upwards, 

“or the decree or final order must involve, directly or indirect- 
ly,some claim or question to or respecting property of like amount 
or value, 

* and where the decree or final order appealed from  atfiums. 
the decision of the Court immediately below the Court passing such 
decree or final order, the appeal must involve some substantial 
question of law. 

Case (a) of Section 109 is an appeal from a decree passed on 
appeal by à High Court, and therefore tho present case is within 
Case (a) Now, it is a matter of history that the present section 
of the Code was an amended form of the enactment which prior 
to the Code controlled the matter. Up to 1874 appeals to the 
Privy Council were governed by the Order in Council of the roth 
April 1838. The words then were “amount or value of the subject 
matter in dispute in appeals to Her Majesty in Council" Upon that 
there were decisions of the Privy Council that interest on money 
claims and mesne profits of immoveable property subsequent to. 
the date of the suit, but awarded by the decree, might be reckoned, 
but none subsequent to that date, . Then came the Privy Council 
Appeals Act 6 of 1874, and subsequently the Code of Civil Proce- 
dure, which imposed the additional condition as to the value ia the* 
Court of first instance, which is not included in the Order above. 
quoted. In rgor,in the case of Moti Chand v. Ganga Parshad 
Singh (1) their Lordships held that: the word “ and”? meant ‘‘and” 


(1) (1901) L. R, 29 I. A. 40 ; V, L. R. 24 All, 174. 
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and‘not “‘or,” so that each of the two conditions had to be sepa- 
rately fulfilled. In that case the amount recoverable even under 
the decree in the first Court did not amount to Rs. 10,000, so that 
the present position did not arise, The question did, however, 
arise in India, and the Calcutta and Madras Courts gave contrary 
decisions. Their Lordships consider that the Madras Courts 
were right. The case is Subramania  Ayyar v. Sellammal (1). 
In that case the question was as to mesne profits. If mesne profits 
from the date of the institution of the suit to the date of the 
decree were added the sum of Rs. 10,000 was exceeded, secus if 
not. The Courts held that they could not be added, and their 
Lordships agree with their reasoning, which, indeed, treated the 
question under the first part of the section as completely clear, but 
considered whether the second part, “ or the decree or final order 
must involve," etc., made any difference, and held that it 
did not, for reasons which commend themselves to their Lordships, 

Learned Counsel for the petitioner sought to distinguish that 
case by saying that it applied to mesne profits and not to interest, 
and also that there the pecuniary claim was directly made 
and not, as here, a claim for a promissory note itself, leaving the 
pecuniary claim to be worked out by action against the maker of the 
promissory note. But, in truth, mesne profits are much more akin 
to the interest sought to be added by computation in this case than 
the case of interest directly sued for, for they are something attach- 
ing to the subject claimed and not what is the subject of a direct 
claim. And, further, the point’that there is here no direct action 
for the money, but only for the thing that will bring in the money, 
so far from helping the appellant, is all against him, Who can tell 
whether there will be any interest due under the promissory note ? 
The maker of the promissory note may have many defences, The 
truth is that it is somewhat of a concession to allow the promissory 
notes to be ranked as at their face value. That concession is 
allowed, and that is the utmost that can ba said to be the value as 
at the institution of the suit, To add what may eventually turn 
out to be accrued monies after that date and up to the decree is to 
go far beyond what has been conceded and is in the teeth of 
what their Lordships hold to be the true meaning of the Code. 

Their Lordships will therefore humbly advise His Majesty that 
the application should be dismissed with costs. 

Chapman, Walker and Shephard: Solicitors for the Petitioner. 

' T. L. Wilson & Cos: Solicitors for the Respondents. 

Kl R Application dismissed, 

(1) (1915) I, L, R. 39 Mad. 843. 


Vor, LI.] HIGH COURT, 
FULL BENCH. 


Before Sir George Claus Rankin, Knight, Chief Justice, 
Mr, Justice C. C. Ghose, Mr. Justice Suhrawardy, 
Mr. Justice Pearson and Mr. Justice Page. 


EMPEROR 


v. 


ERMAN ALI AND OTHERS'* 


Trial, if vitiated—Fury, composition of— Murder trial—Compliance with proviso 
to Sec. 274 but infringing Sec. 326 of the Code of Criminal Procedure ( Act V 
of 1898)—Sectton 325, if mandatory — Mandatory’— Miscarriage of justice— 


Criminal Procedure Code , Sec. 537, scope of. í 
14. 
Nine persons were placed on their trial under sections 147 and LR of the 
120 


Indian Penal Code. Against one of them, the accused No. 1 Erman Ali, there 
were also charges under sections 302 and 148 Indian Penal Code and the remain- 


302 
ing eight accused were also charged under section —- Indian Penal Code. They 


149 
were tried by the Sessions Judge with ajury of nine persons chosen by lot, 
without objection or challenge from the accused, from among fourteen persons 
who had been summoned to serve as jurors under the provisions of section 326 of 
the Criminal Procedure Code. It was not proved that the accused were prejudiced 
in making their defence or in any other way by reason of the course that the pro- 
ceedings took : 


Held, that the trial was not vitiated by reason of non-summoning double the 
number of jurors viz , eighteeu persons, as required by section 326 of the Code of 
Criminal Procedure, the jury being all chosen from among persons summoned to 
actas jurorsin accordance with the provisions ofsections 276 to 278 ofthe 
said Code. 


That the effect of breach of the provision of section 326 of the Code of Cri- 
minal Procedure was not such as precluded the application of section 5320f the 
said Code. 


Emperor v. Munshi Tamisuddin Ahmed (1) over-ruled. e 


The test in each case is whether the proceedings have resulted in a miscarriage 
of justice by the failure to observe the procedure laid down in the Code. 


The word ‘mandatory’ is used in various senses ; it is used as the equivalent 


of ‘imperative’ as distinct from ‘advisory’, ‘directory’ or ‘facultative’. 
e 
When the circumstances which call for certain action are in charactepg ande 


number such as can be fully stated or clearly implied the Code constantly uses the 


* Full Bench Reference No, 2 in Jury Reference No. 41 of 1929 by the Ses- 
sions Judge of Bakarganj, g 
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word “shall” or other imperative words. The» Code is a long list of such impera- 
tives some of which have reference to matters which are in no way vital and many 
of which are directed to minor incidents of procedure. Section 537 obviates the 


difficulty which would arise by reason of all irregularities bearing the character of 
transgressions of a statute. 


In the interests alike of the jury and of the prisoner, it is desirable that the 
persons who are in fact to serve as jurymen should not be selected by the con- 
scious choice of any one, whether it be the District Magistrate, the Judge or any 
other person. It is necessary in practice to summon a greater number of persons 
thanis required to serve and for this reason some method of elimination is 
required. The method must be free of the dangers attendant upon a voluntary 
choice. Itis no part of the intention of the legislature to have a large area of 
selection in the persons attending upon summons on the theory that the larger the 
number of effective names in the ballot box the greater the chance that the per- 
sons chosen will make good jurors. The provision as to the number to be sum- 
moned is not motived by any idea that a certain superfluity of jurors is required 
to provide an additional element of chance. 


Per Page, J.: When the decision of a Criminal Court in substance appears 
to be correct an Appeal Court should endeavour to uphold the decision even in 
cases where the rules of procedure by which the trialis to be regulated, had been 
transgressed except where the breach of the prescribed rules is of so gravea 
nature that the form of trial was substantially different from that provided by 
law for the offence charged, or, where, although the violation of the rules was not 
so profound as radically to alter the mode of trial, it is proved that thereby in the 
event a failure of justice has in fact been occasioned. 


If the appeal Court is satisfied in point of fact that the accused has materially 
been prejudiced by the breach of procedure clearly a failure has occurred ; while 
if by reason of the breach of procedure there has in effect been substituted ano- 
ther mode of trial for that prescribed by the legislature as affording the best 
means of obtaining a fair trial, it is presumed that a fair trial has not been ac- 
corded to the accused, and that in that case also there has been a failure of justice. 
In either case, therefore, the proceedings pro tanto wil be set aside upon the 
ground that by reason of the breach of the rules of procedure a miscarriage of 
justice "has been occasioned. On the other hand, if the appeal Courtis not satis- 
fied that the breach of procedure falls within one or other of those categories, it 


*ought not to hold that the proceedings have become vitiated merely because there 


has been a transgression ofthe prescribed rules by which such proceedings are 
to be regulated. 


Whether a particular breach of the procedure prescribed in the Code vitiates 
the proceedings or not, must depend upon the gravity of the breach and con- 


. sefjuences that are presumed or proved to have flowed from it. 


"Reference under section 307 of the Code of Criminal Procedure 
by the Sessions Judge, who disagreed with the verdict of the jury 


in a case of rioting with murder, 


The material facts appsar from the following 


Vor. LLI HIGH COURT, 


Order of Reference. 


Graham and Lort-William, JJ. :—This is a reference under 
section 307 of the Code tof Criminal Procedure by the Sessions 
Judge of Bakarganj who disagreed with the verdict of the jury in 
a case of rioting with murder. Nine persons were placed on their 
trial under section 147 and 148/120B of the Indian Penal Code, 
Against one of them, the accused No, I, Erman Ali, there were 
also charges under sections 302 and 148, Indian Penal Code, and 
the remaining eight accused were also charged under sections 
302/149, Indian Penal Code, 

The learned Sessions Judge has stated in his letter of reference 
that the verdict of the jury was inconsistent and logically irreconcil- 
able, and has considered it his duty to refer the case to .this Court 
with a recommendation that the verdict may be set aside on those 
charges upon which there has been an acquittal, and that the 
accused may be convicted in accordance with certain suggestions 
indicated by him. 

An objection has been taken on behalf of the accused that the 
jury was not legally constituted, that that being so effect cannot be 
given to the recommendations of the Sessions Judge, and the trial 
should be held to be bad and quashed. This contention is founded 
upon the provisions of sections 274 and 326, Criminal Procedure 
Code. One of the accused in this case was charged under section 
302, Indian Penal Code, which is punishable with death, while the 
remaining eight accused were charged constructively with the same 
offence read with section r49. Section 274 prescribes the number 
of persons necessary to form a jury, and the proviso to that section 
lays down that “where any accused person is charged with an offence 
punishable with death, the jury shall consist of not less than seven 
and, if practicable, of nine persons.” In conjunction with this sec- 
tion we have section 326 which deals with the summoning of*jurors, 
and requires inter alia that the number of jurors to be summoned 
should be not less than double the number required for any trial, * 

As the present case involves a charge of an offence punishable 
with death the operation of the proviso to section 274 iS attracted, 
It is contended therefore on behalf of the accused that upon a pro- 
per construction of the two sections read together .the number of 
persons required to form the jury was nine, and that it necessaril? 
"follows that eighteen persons should have been summoned by the 
Magistrate on the requisition of the Sessions Judge. What actually 
happened, as the record shows, is that instead of eighteen persons 
only r4 were summoned as jurors, and of these nine only attended 
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at the commencement of the trial. These nine were then chosen 
by lot, and the trial proceeded. 

The position therefore was this that the case was tried with the 
correct number of jurors fora murder trial, and those jurors were 
included among the fourteen who had been summoned by the 
Magistrate, It is objected however notwithstanding these facts that 
the jury was not legally or properly constituted because only 
fourteen jurors had been. summoned instead of double the number 
required for such a trial namely eighteen, The argument advanced 
is that the principle underlying the provision for summoning double 
the number of jurors required is that the accused is entitled to the 
benefit of selection, and that, if by summoning less than eighteen 
persons the field of selection is restricted, the accused will be pre- 
judiced thereby. 

In support of this contention reference has been made to a 
number ‘of reported decisions upon the subject, reliance being 
chiefly placed upon the recent case Emperor v. Munshi Tamizuddin 
Ahmed (1), the facts of which cannot be distinguished from the 
present case, That case was one of murder and fourteen jurors 
were summoned of whom nine appeared, and are said to have been 
chosen by lot, It was argued apparently that the trial was bad on 
the ground that only fourteen jurors had been summoned instead of 
eighteen as required by section 326 of the Code of Criminal Pro- 
cedure. Effect was given to that contention in being held that 
breach of the statutory provision of section 326, Criminal Procedure 
Code, is an illegality, that section 537, Criminal Procedure Code, 
could not cure such a breach and that the trial was bad. With all 
respect to the learned Judges who decided that case it seems to us 
that in their application of the principle relating to the breach ofa 
statutory obligation they have gone a good deal further than -any of 
the reported decisions go. The decision in question is however 
under the rules of this Court binding upon us however much we 
Uy disagree with it, and if we disagree with it, the only course 
open to us 1s to refer the matter to the Full Bench. We have come 
to the conclusion that that is the course which we ought to adopt. 

In connection with this subject of the constitution of juries a 
distinction should we think be drawn between cases where the 


,DuUnber of jurors empannelled complies with the proviso to section 


274; Criminal Procedure Code, and where there is merely a dis- 
regard of the provision that double the number of jurors required 
should be sunimoned ; and caseg where the number of jurors em- 


(1) (1929) 33 C. W. N. 1054. 
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panelled is less than the number required for the particular case, In CRIMINAL. 

some cases both defects have been present, in others only one. In 1930. 

the present case the number of jurors empanelled was the correct ae 
mperor 


number for a murder trial, they had all been duly summoned, and 
the sole ground of objection is that fourteen jurors instead of 
eighteen were summoned, Itis of importance to note that no 
objection was taken to any of the nine jurors who appeared, there 
being no exercise of the right of challenge under section 277, Crimi- 
nal Procedure Code. To illustrate the distinction we may refer to 
another recent decision Amir Khan and others v, King-Emgeror (1). 
In that case fourteen persons were summoned of whom seven were 
empanelled and it was held that the jury was not properly consti- 
tuted and that the trial was bad, the decision following a previous 
case Dwarika Malo v. Emperor (2), to which one of us was a party. 
In Dwarika Malos case(2), fourteen jurors were summoned of whom 
eleven attended and seven were empanelle3. It was held that the 
jury was illegally constituted, The initial failure to comply with sec- 
tion 326, Criminal Procedure Code., was referred to, but the main 
ground of the decision was that the number of jurors was not 
according to law, there being seven only instead of nine as required 
and there being nothing to indicate that it was not practicable to 
empanelnine, since eleven attended. Perhaps even in so hold- 
ing the decision in that case went too far in view of the Full Bench 
decision in Kedar Nath Mahato v. Emperor (3). In one ofthe 
appeals which was dealt with in the latter case, Appeal No. 468, 
the facts were as follows :— 

The number of persons summoned was not disclosed by the 
affidavits but it was agreed that seven jurors appeared, Of these two 
were discharged, and two more persons were selected from among 
the bystanders, the trial proceeding with the seven jurors thus 
obtained. It was held by the Full Bench that the jury was in 
effect empanelled as permitted by law. Itis difficult however to ə 
appreciate why, if it was practicable to add two jurors from among 
the bystanders, it was not equally practicable to add four, so as 
to have the trial by nine jurors as required by section 274. There 
was perhaps some explanation why the trial with seven and not 
nine jurors was held to be lawful in that case. e. ° 

We are cf opinion that a jury cannot be held to have been 
illegally constituted, and the trial set aside solely on the ground 
that double the number of jurors was not summoned as required by 


V, 
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(1) (1929) 33 C. W. N, 1053. (2) (1929) 33 C. W. N. 692. 
(3) (1927) I. L. R, 55 Calc. 371. 
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section 326, Criminal Procedure Code, N> doubt it miy be argued 
that the section is in its terms mandatory and we do not lose sight 
of the fact that the Judicial Committee of the Privy Council in the 
well-known case of Suóra£mania Ayyar v. King-Emperor (1) held 
that the disregard of an express provision of law as to the mode of 
trial is not a mere irregularity which can be cured by section 537 
Criminal Procedure Code. But is it in this instarce a provision as to 
the mode of trial? We think not, It does not really affect the 
constitution of the jury, butis merely a disregard of a directory 
provision that double the number of jurors required should be 
summoned, The breach of such a provision relating to the pre- 
paratory stage of the case is obviously on a very different footing 
from the breach of a provision affecting the trial itself, and relating 
to so important and vital a matter as the number of persons who 
are to form the jury, 


In support of the view which we take reference may be made to 
another decision of the Privy Council Adds? Rakaman v. King- 
Emperor (2), That case related to a breach of the provisions of 
section 360, Criminal Procedure Code., the terms of which are man- 
datory as in section 274, the word “shall” being used iu both ins- 
tances. It may be argued therefore that both in that case and in 
the present case there was a breach of statutory obligation, which 
is the point upon which so much stress has been laid before us. 
Their Lordships of the Privy Council however declined to give 
effect to the contention and the concluding portion of their judg- 
ment may be quoted with advantage :— 

“To sum up, inthe view which their Lordships take of the 
several sections of tbe Code of Criminal Procedure, the bare fact 
of such an omission or irregularity as occurred in the case under 
appeal, unaccompanied by any probable suggestion of any failure of 
justice having been thereby occasioned, is not enough to warrant 
the quashing of a conviction, which in their Lordships’ view may 
be supported by the curative provisions of sections 535 and 537." 


If that view of the matter commended itself to their Lordships 
where the breach of a statutory provision occurred in the course of 


e the trial itself, it seems to us that they would certainly not a 


Yortiort have entertained an objection of a far weaker description 
relative not to the trial, but to the antecedent and preparatory stage 
of the case. There has never in the present case been any sugges- 


(1) (1901) I. L, R. 25 Mad. 61 ; L. R. 28 l, A. 257. 
(2) (1926) 31 C. W. N. z71 (P. C). 


Vou, LI.] HIGH COURT, 


tion that a failure of justice was caused, the objection taken being 
obviously one of technicality rather than substance. 

We accordingly refer the following questions for the final deci- 
sion of the Full Bench :— 

(1; Ina murder case where the number of jurors summoned 
is fourteen, nine of whom appear and are chosen by lot, is the 
trial bad by reason of the fact that only fourteen jurors have been 
summoned in contravention of the provisions of sections 274 
and 326, Criminal Procedure Code, ? 

(2) Was the case of Emperor v. Munshi Tamizuddin Ahmed (1) 
rightly decided ? 

The reference then came on for hearing before the Full 
Bench, l 

Messrs, S. C, Talugdar, Jatish Chandra Guha, Radhica Ranjan 
Guha, Surajit Lahiri and Sudkanshu Mookerjee for the Accused; 

Mr. D. N. Bhattacharjee for the Crown. 

Mr, S. C. Talugdar : Reads the order of ref rence. 

The two questions referred to the Full Bench really cover the 
selfsame point and profoundly affect the constitution of the 
Court, 

A trial by a jury is allowed by the statute, so an accused is 
entitled to insist on the compliance of statutory conventions and 
safeguards provided for in the Code to ensure a fair and impartial 
trial. The object of the provisions of sections 326 and 276 is to 
secure an impartial trial by rendering impossible any intentional 
selection of jurors and the accused is entitled to claim to be tried 
by the jury constituted, compatible with such legal conditions and 
safeguards, 

Reads section 326 Criminal Procedure Code, From textual 
construction alone, apart from other factors it is perfectly clear 
that the irreducible minimum to be summoned is double the num- 
ber of jurors to sit on the trial. It should also be doneas a 
matter of prudence, Compare section 315 of Act of 1882, Under 
the Code of 1923 the figures have been omitted and a discretion 
given to the clerk of the Crowa. Ia the original side of the 
High Court more than double the number are always summoned. 

Cites Brojendra Lal Sirkar v. King-Emperor (2), Rahang? 
Shetkh's case (3). 

Vide. Mr. Justice Suhrawardy's observations ; To secure impar- 
tiality in the trial jury to be chosen by lot: when possible this 


(1) (1939) 33 C. W. N. 1054, (2) (1902) 7 C. W. N, 188, 
(3) (1927) 31 C. W. N. 7113 I. L. R. 54 Cale, 1026. 
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proc:dure to be followed. Violation of this rule will render the 
constitution of the Court illegal, Sections 274 and 326 are impera- 
tive and their violation will render constitution of Court illegal. It 
1s not a question of jurisdiction but a question relating to constitu- 
tion of a valid forum much less it is an irregularity curable under 
section 537 Criminal Procedure Code or with consent of party. 

In this connection, I also rely on the Full Bench decision in 
Kedar Nath Mahato's case (x). I specially refer to the observa- 
tion of my Lord the Chief Justice at pages 227 and 228 in 32 
C, W.N. 


* Not less ” really means at least, Vide the observation of 
Rankin C. J. at page 228, in 32 C. W. N. 221 F. B. 


The next important case is that of Seruju/ Islam (2). There 
Rankin C. J. held in interpreting section 326 Criminal Procedure 
Code at page 797. 

* The exact effect of that section I will not now attempt to 
define, but it, at least, sets a minimum standard for the 
number to be summoned and section 327 also (where it is applied) 
can and should be applied so as to comply with this," 

Then cites Dwarika Malo (3) at page 693——-—-which decides 
only the breach of sections 274 and 326. 


Bearing upon this point, there are two recent decisions. 
In the case of Amir Khan (4) decided by Pearson and Mullik 
JJ. Mr. Bhattacharjee there contended that the joint effect 
of sections 274 and 326 was as we urge now; and (Pearson 
and Mullik JJ.) gave effect to that contention that under 
section 325 not less than 18 jurors should be summoned, The 
decision is important as it establishes the proposition that the 
mapdatory character attaches to both parts of section 274 Criminal 
Procedure Code, The last case on the point is the case of 
Munshi Tamisuddin Ahmed (5), (Cuming & S. K. Ghose JJ.)—the 
decision in which case is doubted by the learned Judges who made 
the Full Bench reference and is under review in the Full Bench. 
Reads the case in full and argues that it was rightly decided. 


i Refers to Zhe Emperor v. Jhubboo Makion (6) though it is 
against my contention. The importance ofthe decision has been 


(1) (1927) I. Le R. 55 Calc. 371 (F. B.); 32 C. W. N. 221; 47 C. Li ]J. 43- 
(2) (1927) I. L, R. 55 Calc. 794: 

(3) (1929) 33 C. W. N. 692... (4) (1929) 33 C. W. N. 1053. 

(5) (1929) 33 C. W. N. 1054, (6) (1882) L L. R, 8 Calc: 739, 
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modified, if not nullified by the decision of the Privy Council in 
Subrahwmania Ayyar’s case (1) decided subsequently, 

[Page J. Isit not curable under section 537 Criminal Procedure 
Code. | 

Mr. Talugdar : No, my Lord. Ishall come to this hereafter 
and shall satisfy your Lordships, 

Your Lordships see that the legislature expressly provided— 
as has been repeatedly held by your  Lordships—that in a 
jury trial itis essential that the jury should be chosen by lot 
from amongst at least double the number summoned in order to 
constitute a fair and impartial tribunal, 

[ Rankin, C. J. Is it for the benefit of the accused ?] 

^ Mr. Talugdar. Certainly, my Lord, that is the point and I shall 

establish this, 

Reads Kedar Nath Mahato’s case (2) pages 384-85 and other 
decisions, | 

The next branch of my submission will be (which is of course 
collaterally involved in a discussion of the first contention) that it is 
an express illegality a breach of a fundamental rule touching the 
very constitution of the tribunal, that the provision and the rule 
laid down are obligatory and that its breach results in the nullifica- 
tion of the proceedings and that the aid of section 537 Criminal 
Procedure Code cannot be invoked. 

[ Rankin, C. 7. What do you say to the recent decision of the 
Privy Council in Abdul Rakaman’s case (3) ?] 


[Page J. Did not the Judicial Committee in Addu! Rahaman’s 
case (3) rule that unless prejudice is shown, the accused cannot 
complain of breach of a statutory prohibition ?] 

Mr. Zalugdar ; Your Lordships are anticipating me. 


The next case which I was going to cite was really the case of 
Abdul Rahaman (3). My submission would be that the rule faid 
down by their Lordships ofthe Judicial Committee in that case 
really supports my contention as I shall presently show. 


Cites in ex/euso the said decision. On analysing the said deci- 
sion, the following conclusions emerge :— 


(a) The object of the reading over is to ensure an accurate 
a 


record from the witness of what he really means to say and to giye 
him an opportunity of correcting the record which the Magistrate 


(1) (1901) 1, L, R. 25 Mad. 6: ; L. R. 28 L A, 257. 
(2) (1927) L L. R. 55 Calc. 371 (F. B.) 347 C. L. Je 44. 
(3) (1926) 3t C. W. N. 22: 5 L. R. 54 L A. 96 ; L L. R. § Ran. 54. 
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or his clerk had made, It is not to énable the accused or his 
Advocate to suggest correction, i 

(b) Their Lordships of the Privy Council were really influenced 
by the consideration that the irregularity complained of was un- 
accompanied by any probable suggestion of any failure of justice. 
Here there is latent and potent prejudice. i 

(c) One might almost say that section 360 Criminal Procedure 
Code does not care for the interests of the accused, 

Reads out sections 360 and 361 Criminal Procedure Code, 
Under section 361, If evidence is givenin a language not under- 
stood by the accused or his lawyer, it is to be interpreted in their 
language : While under section 360 Criminal Procedure Code, when 
the record of the evidence of a witness is read over, it is to be inter- 
preted to the witness tn his own language: but there is no provision 
for the same being interpreted to the accused. 

The Privy Council decision therefore is strongly in my favour: 
and certainly does not stand in the way of my submission on the 
point before your Lordships. 

The ratio decidendi in Abdul Rakman’s case (1) is summarised 
by Lord Phillimore in delivering the judgmant of the Board at tha 
bottom of page 110 in 54 I. A. in the following sentence : 

“To sum up, inthe view which their Lordships take of the 
several sections of the Code of Criminal Procedure, the bare fact of 
such an omission or irregularity asoccurred in the case under appeal 
unaccompanied by any probable suggestion of any failure of justice 
having been thereby occasioned, is not enough to warrant the 
quashing of a conviction, which in their Lordships’ view may be 
supported by the curative provisions of sections 535 and 537." 

In the present case the point is very clear, It touches the very 
constitution of the forum or tribunal, is an express illegality—a 
breach of a clear and mandatory provision of the Code enacted to 
protect the interests of the accused among others—and is accom. 


e panied by clear suggestion of prejudice and failure of justice. 


In this connection reference may ba made to Subrahmania 
Ayyar's case (2). This case was also considered by their Lordships 
of the Judicial Committee in 4óZu/ Rakman’s case (Y) and their 
Lordships put their interpretation of the said case and held that the 


« pxpcedure adopted was one which the Code positively prohibited, 


Reads sections 535 to 537 Criminal Procedure Code, 
Cites Zu v. The Crown (1) at pages 380 and 381. 


(1) (1926) L. R. 54 I. A. 96 ; 3rC.. W. N. 271; L L, R. 5 Ran. 55, 
(2) (1901) I. L, R. 25 Mad. 6t ; L. R. 28 1. A. 25735 C. W. N. 866. 


Vou, LI.) HIGH COURT, 


Akbar Ali v. King-Emperor (2), (S. B.) per Wort. J. p. 70. 
Compare also Subrakmania Ayyar’s case (3), and Anund v. Rash 
Beharee (4), also see Rahamat Sheikh v. The King-Emperor (5) ; 
Amir Khan's case (6) ; Munshi Tamisuddin Ahmed's case (7) and 
Serajul Islam v. Emperor (8). 7 

The word “shall” in section 326 Criminal Procedure Code and 
elsewhere has a very well known significance and connotation. 

Cites Strouds Judicial Dictionary Vol. III p. 185 (2nd edition). 

Maxwell on Interpretation of Statutes, 

Government of Assam v. Sahebulla(s). Quotes Sir Lancelot 
Sanderson C. J. at pages 865 and 868 in 27 C. W. N. 857. 

Reads Lord Penzance’s judgment in Howard v. Bodingion (10) 
reported at page 211. 

Cites Dales case (11). Reads judgment of Brett L. J. at 
page 463. - 

Refers also to Hridoy v. Ram Chandra (12). 

Vide Malkarjan v. Narahari (13). 

Fort Gloster Jute Manufacturing Co. v, Chandra Kumar 
Das's (14). 

As to nullity and irregularities refers to the observations < of 
Coleridge J. in Holmes v. Russel. (15) Also those of Taunton J. 
Garratt v. Hooper (16). 

We must construe the words “Not less etc.” occurring in sec- 
tion 326 Criminal Procedure Code in their ordinary sense, Hals- 
burys Laws of England Vol. 27 para. 239. Per Fry J. at p. 309 in 
The Queen v. Commissioners of Income Tax (t7). 

It is a general rule that penal enactments are to be construed 
strictly. 

Halsbury’s Laws of England Vol. 27 p. 338. 


It is respectfully submitted that there is also no point in the 
contentions that there was no objection to be tried by the acc#sed. 


(1) (1923) I. L. R. 4 Lah. 376. (2) (1927) 1. L. R. 7 Pat. 61. ` 
(3) (1901) I. L. R. 25 Mad. 61 ; L. R. 28 I, A. 257; 5 C, W. N. 866. 

(4) (1874) 23 W. R. 59. (5) (1927) 31 C. W, N. 711. 

(6) (1929) 33 C. W. N. 1053. (7) (1929) 33 C. W. N. 1054. 


(S) (1927) I. L. R. 55 Calc. 794. 

(9) (1923) I. L. R. 51 Cale, 15; 27 C. W. N. 857 (F. B.) ; 38 C. L. J. 77.? 
(10) (1877) 2 Pr. D. 203. (11) (1881) 6 Q. B. D. 376. 

(12) (1920) 31 C. L. J. 482 (F. B). 

(13) (1900) I. L. R. 25 Bom. 337; L. R. 27 I. A, 216. 

(14) (1917) 24 C. W. N. 791. (15) (1841) 9 Dowl. 487. 

(16) 1 Dowl. 28. (17) (1888) 22 O. B. D. 296. 
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In most of the cases adverted to before viz.: Rakhamat Sheikh 
(0 ; Amir Khan (2); Serajul Islam (3); and Munshi Tamiz- 
uddin Ahimed (4) there was no objection taken. 

See also King-Emperor v. Sabharam (5); Akbar Ali v. King- 
Emperor (6); Ahmed v. Rash Behare (7) and Subrakmania 
Ayyar (8). 

Even Abdul Rahman's case (9g) helps me. 

So far as this Court is concerned, it has given effect to this con- 
tion, though the point was not even taken in the memorandum of 
appeal and the appeal was admitted only on the ground of sentence, 

See Znfaz v. King- Emperor (10). 

The Crown was not called upon. 

C, A, V, 

The following judgments were delivered. 

Rankin, C. J.:—In this case there were 9 accused persons, 
One of them was charged with murder under section 302 and the 
remaining 8 with an.offence under section 302 read with section 149 
of the Indian Penal Code. "They were tried by the Sessions Judge 
of Bakarganj with a jury of nine persons chosen by lot from among 
14 persons who had been summoned to serve as jurors under the 
provisions of section 326 of the Criminal Procedure Code. The 
learned Judge, disagreeing with the verdict of the jury, referred 
the case to the High Court under section 307 of the Criminal 
Procedure Code. | i 

At the hearing of the reference it was objected by the learned 
Advocate for the accused that the jury had not been constituted 
in accordance with law and that accordingly the proceedings before 
the trial Judge should be set aside altogether, The objection taken 
is not that the number of persons who served on the jury, namely 
9, was not the correct number under section 274 but that under 
sectien 326 the number of persons to be summoned was not less 
than 18 whereas summonses were sent to r4 persons and no more. 

By section 326 it is provided “326 (1). The Sessions Judge shall 
ordinarily, seven days atleast before the day which he may from 
time to time fix for holding the Sessions, send a letter to the District 


e (I) (1927) 31 C. W. N. 711. (2) (1929) 33 C. W. N. 1053. 
43) (1927) 1. L, R, 55 Calc. 794. (4) (1929) 33 C. W. N. 1054. 
(5) (1901) I. L. R. 25 Bom, 5o. (6) (1927) I. L, R. 7 Pat. 61(70). 
(7) (1874) 23 W. R. 59. 
(8) (1901) I. L. R. 25 Mad. 6t ; L. R. 28 I. A. 257. 
(9) (1926) L. R. 54 I. A. 965 31 CÌ W. N. 271 ; I. L. R. 5 Ran, 54. 
(10) (1928) 3a C. W. N. 1172. 
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Magistrate requesting him to summon as maay persons named iu 
the said revised list or the said special list as seem to the Sessions 
Judge to be needed for trials by jury and trials with the aid of 
assessors at the said Sessions, the number to be summoned not 
being less than double the number required for any such trial.” 

Upon this sub-section, the first thing to notice is that it purports 
to prescribe something that is “ordinarily” to be done by the 
Sessions Judge. He is to requast the District Magistrate to sum- 
mon as miny persons as seem to the Sessions Judge to be needed 
for trials by jury. The sub-section envisages him as having fixed a 
time for holding the sessions and the number referred to is the 
number not for any particular trial but for the trials by jury which 
are to take place at the sessions. The minimum number to which 
the sub-section refers is not less than double the number required 
for any such trial, i. e, for any one of the trials to take place at the 
sessions, 

It has been found convenient in Bengal and is a practice gene 
rally adopted, to fix dates for each particular case to be tried before 
the Sessions Judge and to summoa a certain number of persons to 
attend on the date fixed in order to provide a jury for that parti- 
cular case. This practice is authorised by section 327 and in the 
present case it has been followed. 

Under section 274 of the Criminal Procedure Code, it is pro- 
vided that where an accused person is charged with an offence 
puuishable with death, the jury shall consist of not less than 7 per- 
sons, and if practicable of 9 persons. 

Now, in dealing with these matters this Court has by its deci- 
sions from time to time laid down four things. The first is that 
although a jury is summoaed fora particular case, the number to 
be summoned should always be double the number required for the 
trial, Ifthe summoning of persons to act as jurymen for the whole 


ofa sessions as contemplated by section 326 is not to be carried, 


out, nevertheless the direction ‘not less than double the number 
required for any such trial’ can and should be carried out by adopt- 
ing that minimum in each individual case. The standard set by 
the sub-section should not be lowered by reason that the services 


of the persons summoned are in practice to be utilized for one cfse | 
ar 


only. Ssrajul Islam (1). 

The second thing which this Court has laid down is that if by 
reason of a failure to observe this standard, it results, whether from 
non-attendance of jurymen or otherwise, that a jury of 9 persons 


(t) (1927) I. L. R. 55 Calc. 791, 
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cannot be empanelled for the trial of an accused charged with an 
offence which is punishable with death, this fact will not entitle the 
Sessions Judge to proceed to trial in such a case with a jury of 7 in 
other words that it cannot bs said that it was impracticable to have 
a jury of g merely because an insufficient number of persons have 
been summoned from the jury list : Serafu? Zs/am (x) (supra). 

The third thing which his become matter of decision is that in 
applying this standard to such a case it is not correct to regard 7 as 
"the number required for any such trial" in the absence of circum- 
stances which make it impracticable to have 9. Hence 18 persons 
and not r4 persons only should be summoned [Dwarika Malo (2), 
Amir Khan (3)]. 

The fourth thing which this Court has determined is that the 
persons who are actually to serve as jurors must be chosen in strict 
compliance with the provisions of sections 276 to 278 of the Crimi- 
nal Procedure Code and that if these provisions are not strictly 
observed the proceedings will be treated as altogether bad. [Kedar 
Nath Makato (4)]. 

Upon this reference we are asked by the learned Advocate for 
the accused to hold that notwithstanding that the number of per- 
sons empanelled on the jury was the correct number, and notwith- 
standing that they have all been chosen from among persons sum- 
moned to act as jurors in strict accordance with the provisions of 
sections 276-8—the proceedings have been altogether illegal and 
must-be quashed beciuse summonses were not issued to at least 
18 persons, He contends in view of section 326 that if any less 
number of persons be summoned, there is a breach of a mandatory 
provision of the law which affects the constitution of the tribunal 
and renders void the proceedings. For this contention there is the 
authority of Munshi T'amisuddin Akmed’s case (5) which is directly 
in point. The learned Judges of the Division Bench who dealt 

ewith the present case disagreed with that decision and they have 
referred to us the following questions ;— 

(1) Ina murder case where the number of jurors summoned 
is fourteen, nine of whom appear ani are chosen by lot, is the trial 
bad by reason of the fact that only fourteen jurors have been 


a suggmoned in contravention of the provisions of sections 274 and 


326 Criminal Procedure Code ? 


(1) (1927) I. L. R. 55 Calc. 794. 

(2) (1929) 33 C. W. N. 692. ~ (3) (1929) 33 C. W. N. 1053. 
(4) (1927) I. L. R. 55 Calc. 371(389) (F. B.) ; 47 C. L. J. 43 (F. B. 
(5) (1929) 33 C. W. N. 1054. 
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' (2) Was the case of Emperor v. Munshi Tamizuddia 
Ahmed (1) tightly decided. 

In my opinion these questions should be answered in the 
negative and the case should be remanded to be dealt with on the 
merits, 

The persons who are summoned to attend are chosen by lot 
(sub-section 2 of section 326) and in addition, the accused persons 
have the right of challenge given to them by section 277. Mr. 
Talukdar for the accused contends that the requirement that the 
number to be summoned shali not be less than double the number 
required for any trial finds place in the Code not merely for the 
purpose of ensuring that a sufficient number of persons whose names 
are on the jury list shall attend at the hearing and be found com- 
petent to be jurors and unobjectionable, but ia order that an 
additional element of chance miy exist in the interest of the 
accused person who is, therefore, prejudiced 1f the area of selec- 
tion by lot under section 276 is more limited than section 326 
contemplates, In Kedar Nath Makato v. Emjferor(2), I find 
in the order of reference the following observationst “ If the 
accused cannot successfully challenge him, any one of the persons 
summoned can be a juror-to try the case. Oa this view the object 
ofa second choice being made by lot is to eliminate arbitrary 
or biased choice as between one person summoned and 
another" In the judgment of Buckland J, in which the 
Full Court agreed, it was said? * In the course of the argument 
it was suzgested that the ballot required by section 326 (2) as to 
the persons to be summoned, and that required by section 276 
were intended to benefit the prisoner, by ensuring as far as possible 
an unbiased and impartial jury, chosen haphazard, and that:this 
furnishes an additional reason for requiring that, even when the 
proviso has to be invoked, there shall nevertheless bs a ballot. 
With this, in some measure, I agree, but inasmuch as the prisoner 
has the right of challenge conferred by section 278, I should be 
disposed to think that the object of the several ballots was as 
much to ensure the fair and impartial incidence of the duty of 


service upon juries upon those who are liable to it." This, 


passage, it is clear in no way conflicts with the other, The contens» 
tion before us is that if in a murder case 18 persons are summoned, 


(1) (1929) 33 C. W. N. 1054. 

(2) (1027) I. L R. 55 Calc, 371 (F. BJ ; 47 C. L J. 43 (F. B.). 
TSee page 377 of I. L. R. 55 Calc.-—Rep. 

"See page 386 of I. L. R. 55 Calc, —Rep. 
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g attend upon summons and gare chosen to serve without objec- 
tion the trial will be good ; but that if 17 persons are summoned, 
17 attend and 9 are chosen without objection, the trial will be bad. 
In my judgment very clear reason must be shown for any.such 
contention, 


In the interests alike of the jury and of the prisoner, it is 
desirable that the persons who are in fict to serve as jurymen 
should not be selected by the conscious choice of any one, 
whether it be the District Magistrate, the Judge orany other per- 
son, Itis necessary ia practice to summon a greater number of 
persons than is required to serve and for this reason some method 
of elimination is required. This method must be free of the dan- 
gers attendant upon a voluntary choice. Itis no part, so faras I 
can see, of the intention of the legislature to have a large area of 
selection in the persons attending upon summons onthe theory 
that the larger the number of effective names in the ballot box the 
greater the chance that the persons chosen will make good jurors. 
This aspect of the matter is dealt with by the ballot under section 
326 (2) which directs that all the names on the jury list (with 
certain exceptions) are to be entered for that ballot. There is | 
much sense in saying that the jurors are to be chosen haphazard 
from the whole ofthe jury list but this having been done there 
would indeed bs little point in another lottery but for the conside- 
rations I have mentioned. Since mistake, sickness or 'accident 
may diminish the number of persons attending upon summons 
and challenges may diminish their number still further, it is 
reasonably clear that the provision as to the number to be sum- 
moned is not motivel by any ilea that a certain superfluity of 
jurors is required to provile an  additionalelement of chance. It 
is required to meet these very contingencies and the element of 
chance is required as a consequence of the superfluity. 

It is said that the requirement as to the number to be sum- 
moned is “ mandatory." This word is used in various senses but 
[ understand it to be used as the equivalent of “ imperative" as 
distinct from "“ advisory" “directory” or “facultative.” Now if 
ave look carefully at the wording of section 326 we will find it to be 
expressed somewhat loosely—There are two ‘clauses which may 
be compared, Immediately after the word “ ordinarily” comes 
the phrase ' seven days at least before the day which he may 
from time to time fix for holding the Sessions,” This fixes a mini- 
mum in spite of the word “ ordinarily” but the minimum fixed 
is governed by the word “ ordinarily." The requirement as to 


VoL. LI. ] . HIGH COURT, 


the number to b> summoned is also a. minimum anl in strictness 
of form it too is part of a statement of what the Sessions Judge 
shall * ordinarily” do. The whole practice of simmoning jurors for 
special cases is a. departure írom the strict terms ofthe section 
and is a departure which can be justified under the word “ ordi- 
narily” and by section 327. If one is summoning a number of 
people from whom juries have to be chosen for the trial of several 
cases, the legislature thinks tbat the number to be summoned 
should never fall below double the number required for any single 
case, The legislature has not dealt expressly with the question 
whether for the purpose of a single case the minimum might be 
reduced. ^ But the word “ ordinarily" can be explained by Section 
327 which refers to “ other periods than the period mentioned in 
section 326" and unless it is so explained a very important provi- 
sion which ensures that jurors are to be taken from the jury list 
by means of a ballot becomes optional as under the word “ ordi- 
narily” a Judge could in a particular case ignore the section 
altogether, This he certainly cannot do: Brojendra Lal Sirkar's 
case (1) and Rakamat Shetkh's case (2). Hence in such cases as 
Serajul Islams case (3) (supra) this Court has held that the stan- 
dard set by the section for the case contemplated therein is in all 
cases to be complied with, 

When the circumstances which call for certain action are in 
character and number such as can be fully stated or clearly im- 
plied the Code constantly uses the word *“ shal or other impera- 
tive words, The Code is a long list of such imperatives some of 
which have reference to matters which are in no way vital and 
many of which are directed to minor incidents of procedure. But 
for Section 537 there would be grave disadvantages in a Code 
which makes statutory so many and so various requirements, 
That Section obviates the difficulty which would arise by reason of 
all irregularities bearing the character of transgressions of a 
Statute, z 

The Judicial Committee” pointed out in Subrahmania Ayars 
case (4) that though in ‘a sense the merest irregularity may be 
illegal, it does not follow-that all illegalities are within the scope of 
section 5,7. They did not say or suggest that nothing could be 


cured under the section if it was illegal and as the Division Beneh * 


(1) (1902) 7 C. W, N. 188. (2) (1927) I. L. R. 54 Calc. 1026 (1029). 
(3) (1927) I. L. R. 55 Calc. 794. M i 
(4) (1991) 1. L. R. 25 Mad, 61; L. R. 281. A 257. 
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CRIMINAL. has pointed out we now have in Abdul Rakman’s (1) ‘an express 
1930. decision to the contrary. Both decisions are really a condemna- 
=~ tion of the view that all illegalities are as such in the same cate- 

Emperor 


gory for the present purpose, In the former case it was idle to 

An suggest that there was no prejudice. The accused had suffered in 

Rankin, C. Fa an aggravated form the very prejudice from which the Code intends 
E to save him, In Abdul Rahman's case (1) the test applied was 
whether there was ground for any probable suggestion of any failure 
of justice, The Judicial Committee in view of difference of opi- 
nion in India and of the fact that no case had come before them 
since Subrahmania Ayyar's case (2) in. 19o1 carefully explained and 
applied section 537 "for the guidauce of the Courts” and this 
decision must now govern the interpretation of the section 
unless and until the legislature shall see fit to amend the 
section, 

In my judgment the test there laid down cannet be evaded by 
saying that the omission here is an omission to do what is 
required by a “ mandatory" provision of the Code, Nor by saying 
onthe one hand that the summoning of jurors is not even a 
“ proceeding before or during the trial" and on the other hand that 
it is such a matter that a defect therein will vitiate the trial. 

Ido not understand what was meant when it was said in 
Munshi Tamizuddin Ahmed’s case (3)*.—" By summoning less 
than 18, you initially reduce the chances of selection by lot and 
make it more possible to pack the jury.” Nor, save on the footing 
that one illegality is the same as another, can I agree that the 
summoning of less than 18 persons is ona par with trying a mur- 
der case with a jury of five, The present case has ro analogy to 
the error in the “mode of trial” referred to in Subra£Emania Ayyar’s 
case (2). The fact that the legislature has expressly provided in 
section 537 that in the absence of prejudice to the accused an 
omission even to revise the list of jurors shall not render a trial 

e void—an irregularity which would grima facie entitle the accused to 
“ challenge the array" in no way inclines me to think that the 
present case is beyond the scope of section 537. 

Inthe course of the argument before us the case was put of 

some jurors having to be chosen from among “ persons present in 
Court" whose names were not on the jury list and of the need for 


Y. 
Erman Alt. 


(1) (1926) 31 C. W. N, 271 (P. C). f 
(2) (1go1) I. L. R. 25 Mad. 61; L, R. 28 I, A. 257. 
(3) (1929) 33 C. W. N. 1054. . 

*See page 1056 in 33 C. W, N.—Rep. 
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this course having been occasioned by reason that the number 
of persons summoned was insufficient. I desire to express no 
Opinion as to the effect upon the validity of a trial of such events 
as these, 

Moreover as I have had occasion to refer to previous decisions 
upon section 537 and as we are sitting as a Full Bench, I think it 
well to add that in view of bdu? Rahman's case (1) some of the 
previous decisions of this Court may require to be revised. This 
case does not require us to consider that aspect of the matter and 
it should be left for discussion when the need arises, and when 
specific questions can be considered. 

In my opinion, the view taken by the learned Judges who have 
referred this matter to the Full Bench is correct and the questions 
which they have propounded for our decision should be answered 
in the negative. 

The case should be remanded to a Division Bench for disposal 
on the merits of the other questions which arise, 

C. C. Ghose, J.—I agree. 

Suhrawardy, J.—I agree. 

Pearson, J.—I agree. 

Page, J.—I agree, and I desire to add some observations 
on the general question raised, which I regard as of prime 
importance, 

The maintenance of law and order in India, as in other coun- 
tries, depends mainly upon criminal law and procedure being so 
plain and sensible that ordinary persons are not mystified by its in- 
tricacies, and recognise that thereby substantial justice is done 
between the Crown and the accused, No one doubts that the 
utmost precaution should be taken to ensure that an innocent 
person is not convicted, but the extent to which the administra- 
tion of the criminal law suffers when an obviously guilty pérson 
succeeds in evading conviction is not so fully appreciated, In 
truth, a miscarriage of justice of either description bewilders the 
public, and tends to shake the faith that is reposed in the stability 
and good sense ofthe Courts that admipister justice in criminal 
cases. For this reason Iam strongly of opinion that when the 
decision of a criminal Court in substance appears to be corregt 
an appeal Court should endeavour to uphold the decision even 4n 
cases where the rules of procedure by which the trial is to be 
regulated had been transgressed except where the breach of the 
prescribed rules is of so grave a nature that the form of trial was 


(1) (1926) 31 C. W. N. 271 (P. C.) 
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CRIMINAL, substantially different from that provided by law for the offence 
1930. charged, or where, although the violation of the rules was not so 
Eust: profound as radically to alter the mode of trial, itis proved that 
Ve thereby in the event a failure of justice has in fact been 
Eram ln occasioned. 
| Page, $,- The test to be applied, ia cases where the prescribed rules of 


procedure have not been followed, to ascertain whether there has 
been a. mistrial is always essentially the same, namely, whether 
there has been a miscarriage of justice, for if the appeal Court is 
satisfied in point of fact that the -accused has materially been pre- 
judiced by the breach of procedure clearly a failure of justice has 
occurred ; while if by reason of the breach of procedure there has 
in effect been substituted another mole of trial for that prescribed 
by the legislature as affording -the best means of obtaining a fair 
trial, it is presumed that a fair trial has not been accorded the 
accused, and ‘that in that case also there has been a failure of jus- 
tice. In either case, therefore, the proceedings pro tunto will be 
set aside upon the ground that by reason of the breach of the rules 
of procedure a miscarriage of justice has been occasioned, On 
the other hand, if the appeal Court is not satisfied that the breach 
of procedure falls within one or other of those categories, in my 
opinion it ought not to hold that the proceedings have become 
vitiated merely because there has been a transgression of the pres- 
cribed rules by which such proceedings are to be regulated, It is 
ever to be borne in mind that rules and regulations are intended 
to be the handmaid and not the mistress of the law, and that in 
criminal proceedings it is of the utmost importance that a decision 
just and reasonable on the merits should not be disturbed because 
in the course of the proceedings some flaw can be detected that is 
not fundamental, and which is not proved to have worked injustice 
to the accused, although it may constitute a breach of the rules of 
criminal procedure. Now, in rgor Subrakmania Ayyar v, King- 
Emperor (1) was decided by the Privy Council, It was a plain 
case ia which there had been a flagrant violation of a rule of- pro- 
cedure enacted to prevent the prejudice that an accused person 
inevitably will suffer if he is called upon to answer in one trial a 
multiplicity of charges. In that case the failure to conform to the 
* procedure laid down in the Code of Criminal Procedure clearly 

went to the root of the trial, and vitiated it, Lord Halsbury 

(Lord Chancellor), however, in the course of delivering the .judg- 

ment of the Board took occasion to animadvert upon the view 


(1) (1901) I, L, R. 25 Mad. 61 ; L. R, 28 I. A. 257. 
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expressed by Maclean, C, J. in Addur Rahman's case (1) “ that 
because all irregularities are illegal, as he says in a sense, and this 
trial was illegal, that therefore all things that may in his view be 
called illegal are, therefore, by that one adjective applied to them, 
become equal in importance and are susceptible of being treated 
alike” (25 Madras at page 93; L. R. 28 I. A 264). That, no doubt, 
was a sound criticism cf the proposition enunciated by Maclean, 
C. J. and I apprehend that it would equally be incorrect to assert 
that every violation of the Code of Criminal Procedure is curable 
as that every failure to conform to the rules of procedure tpso facto 
vitiates the proceeJings. There is no magic in the use of the 
imperative in this connection, and it cannot reasonably be conten- 
ded that each and every transgression of the mandatory rules of 
procedure set out in the Code are “equal in importanc:" or “ are 
susceptible of being treated alike.” I respectfully agree with the 
observations of Bowen, L. J. in AR. v. Justices of the County of 
London (2), ‘that there is no such exact division of sections in Acts 
of Parliament into those that are directory and those that are 
imperative as is ordinarily assumed to bea categorical division 
which exhausts every- possible class of section. You must look 
at each Act of Parliament and at each section to see exactly what 
it means. No other rule of construction of Acts of Parliament 


-that Iknow of is of much use, except to try and find out as- 


best you can what: the Act of Parliament means, and that is not a 
rule of construction at all? Whether a particular bréach of the 
procedure prescribed in the Code vitiates the proceedings or not, 
in my opinion, must depend upon the gravity of the breach and 
consequences that are presumed or proved to have flowed from it 
and 1 am satisfied that Lord Halsbury, whose judgments were 
permeated with sturdy common sense, and who in A//en v. Hood (3) 
laid down “that every judgment must be read as applicable to the 


particular facts proved, or assumed to be proved, since the gene- i 


rality of the expressions which may be found there are not intended 
to be expositions of the whole law, but governed and qualifed by 
the particular facts of the case in which such expressions are to be 
found,” did not intend to encourage in any way a tendency to 
exaggerate the importance of breaches of procedure that did net 
materially affect the due course of justice, = 

* TJ discern, however, in the numerous: de cisions which purport to 


(1) (1900) I. L. R. 27 Cale. 839. (2) [1893] 2 Q. B. 491. 
(3) [1901] A, C. 505. 
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CRIMINAL. be founded upon Subrakmania Ayyar v. King-Emperor (1), a ten- 
i938: . dency to regard the judgment in that case as indicating that, ia the 
— opinion of the Judicial Committee, where there has been a depar- 

Emperor ~ 


v. ture from the strict letter of the Code of Criminal Procedure— 
lud aur indeed, according to some of the decisions, as I venture to think 
Page, T. with all due deference, even in matters of mere triviality, and where 
DT it cannot reasonably be suggested that the accused has suffered 
any prejudice—the appeal Court ought to hold that a mistrial has 
taken place, The result has been that the path of a Judge exer- 
cising criminal jurisdiction is set with pitfalls and obstructions, and 
his attention must nseds be diverted unduly from the substance to 
the form of the proceedings, lest perchance if he fails in any parti- 
cular to conform to the provisions of the Cole the proceedings may 
be set aside. Of course,a Judge who deliberately or through 
inadvertence does not follow the pr-cedure laid down in the Code 
fails in the performance of his duty, but the effect of non-compli- 
ance with the statutory rules of procedure, ia my opinion, must 
vary according to the gravity and effect of the breach, and the test 
in each case is whether the proceedings have resulted ina mis- 
carriage of justice. In Alder v, Flood (2), Lord Halsbury added 
"that a case is only an authority for what it actually decides. I 
entirely deny that it can be quoted for a proposition that may seem 
to follow logicaliy from it, Such a mole of reasoning assumes that 
the law is necessarily a logical Code, whereas every lawyer must 
acknowledge that the law is not always logical at ali” and in my 
opinion, no sanction or warrant can be found in Suérvakmania 
Ayyar’s case (1) for a method of construction that tends to magnify 
the importance of technical defects tothe detriment of the sub- 
stance and the merits of a case. In my opinion the objection 
raised to the validity of the trial in the present case is miscon- 
ceivet]. The accused was tried. by the statutory number of jurors, 
who were chosen by lot without objection or challenge from the 
"accused, Itis not proved that the accused was prejudiced in 
making his defence or in any other way by reason of tbe course that 
the proceedings took. Ia these circumitances an argument that the 
trial was a nullity merely because only 14 instead of 18 persons were 
summoned as jurors is one that with all due deference, in my opi- 
* nid ought not to be countenanced, and I agree thata negative 
answer should be given to the questions that have been :pro- 
pounded, The case of Addu? Rahman v. King-Etnferor (3) decid- 


(3) (1901) I. L. R, 25 Mad. 61 ; L. R, 38 I. A. 257.. (2) (1)oI) A, C. 506 
(3) (1926) I. L. R. 5 Ran. 535; L. R. 54 1, As 96 ; 31 C. W, N. 271. 
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ed in 1926 marked the turning of the tide, and the decision of the 
Full Bench on this reference will, I trust, have the salutary effect in 
criminal matters of discouraging objections that are merely techni- 
cal, and broadening the outlook of those whose duty it is to admi- 
nister justice accor ding to law. 


A. T. M, Case sent back, 


APPELLATE CIVIL. 


Before Sir George Claus Rankin, Knight, Chief Justice, 
and Mr, Justice Sukrawardy, 


" GORAI MOLLAH AND OTHERS 


~ 


v., 
PANCHU HALDAR AND OIHERS.* 


Burdin of proof— Tenant, ifa raiyat—HBenga | Tenancy Act (VILL of 1885), 
Sec. 23— Purchase of occupancy holding by a co-sharer landlord, effect of. 


It is for the tenant to prove that he is a raiyat, if he has to begin by admitting 
that his tenancy in origin was an under-raiyati. ; 


The burden of proof is on the tenant in trying to bring the case within the 
second clause of section 22 of the Bengal Tenancy Act before amendment In 
1907, to show that at the time the occupancy raiyati interest was acquired, the 
purchaser was a co-sharer in the Howla, " 


If the purchase of the superior interest was made after the acquisitlon of the 
interest of the occupancy raiyatin 1897, the case would come within the expla- 
nation of the original section 22 of the Bengal Tenancy Act; but if the purchase 
was made before, the case would come within the 2nd clause of section 22 and 
the occupancy right terminated : Ram Mohan v. Sheikh Kachu (1), 


Appeal by the Plaintiffs. 


Suit for ejectment. = 


* Appeal from Appellate Decree No. 2268 of 1927, against the decree of 
Babu Khagendra Nath Dutta, Subordinate Judge, 2nd Court, of Faridpur, dated 
the 27th May, 1927, affirming that of Babu Benoy Bhusan Sen, Munsiff, 1st 
Court, at Chikandi, dated the 14th March, 1927. 

(n) (1905) I. L. R. 32 Cale, 3S6 ; 1 C. L. J. 1, 
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Civit. The material facts appear from the judgment. 
"1929. Mr. Asita Ranjan Ghose for the Appellants, 
pod ux Messrs. Jaknabi Charan Das Gusiz and Jogesh Chandra Sinha 
Ve” _for the Respondents, v: 
Rance. Dan The following juigments ware delivered ; 
Fuly, 18. , . Rankin C, J, :—Ia this case, it appears that, in 1897, the 


: plaintiff No. y purchased an occupancy raiyati interest under a 
certain Howla. In 1898, he took a. Kabuliat from the defendants’ 
predecessors. That Kabuliat was to be in operation for nine 
years ; but the tenants have held over upon the terms thereof, 
The plaintiffs sue in ejectment and the defence with which they are 
met is that these defendants are not under-raiyats but fare raiyats. 
It is for the defendants to make th at case good, particularly if. they 
have to begin by admitting that their tenancy in origin was an 
under-raiyati, They claim to make that defence good in' this way: 
They say that a six anna share in the Howla superior to the 
occupancy raiyati- interest which the plaintiff No. r purchased in 
1857 was bought by'a broth er of. the plaintiff No. r and they further 
say that this transaction a nd also the acquisition of the occupancy 
right were transaction by the plaintiff No. 1 and bis brother jointly. 

= From this, they goon to maintain, first, that the purchase of the 

j six annas share in the Howla was before the purchase in 1897 of the 
occuparcy right and, on that basis, they say that the case comes 

` within clause (2) of section 22 of the Bengal Tenancy Act before it 
was.amended in rgoyg. Now, before the trial Court, the Kobala 
representing the purchase of the six annasshare of the Howla was 

not produced, The entry in the Khatian relating to the purchase 

was the evidence upon which the matter was discussed and it would 
seem then to have been agreed by both the parties and assumed by 

the trial Court as well as by the lower appellate Court that the 
“purchase of the interest in the Howla was prior to 1897. If the 

e defendants were to succeed in making outtheir defence and were 
. to do so by bringing the case within the second clause of seclion 22 

of the Bengal Tenancy.Act, the burden of proof was entirely upon 
them to show that, at the time this occupancy raiyati was acquired, 

, the purchasers were co-sharers in the Howla.. Strictly speaking, 

> therefore, it was for the defendants to show the date of the purchase 
of the Howla interest; but it seems to have been a matter of no 

. ` controversy in the Courts below and the assumption was made in 
favour of the defendants on,that point, In this Court, Mr.-Ghose 

'on behalf of the plaintiffs appellants has produced a registered 
Kobala of the year 1902 which purports to satisfy the description 


oe, 
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of the deed by which Lal Mahamed, brother of the plaihtiff No, 1 
purchased the six annas interest in the Howla, It looks: very much, 
therefore, as ifthe real facts of the case were that the purchase of 
the superior interest was made after the acquisition of the interest 
in the raiyati. Ifthat be true, then it is clear that there is-no 
defence to the plaintiffs’ claim because the matter would come 
within the explanation of the original section 22. Assuming, how- 
ever, the facts to be as the Courts below thought, the position is 
that the case wóuld come within the second clause of section 22. 
That clause was as follows :—If the cccupancy right in land is 
transferred to a person jointly interested in the lard as proprietor 
or permanent tenure-holder, it shall cease to exist.” Many years 
ago, a question arose, first, whether this meant that the tenancy or 
holding should cease to exist or merely the occupancy right should 
Gease to exist and that matter was decided in favour of the litter 
alternative in many cases, I will refer to the case of Jawadul Hug 
v. Ram Das Saha (1), a decision of the Special Bench and to the 
Full Bench decision in Rum Mohan Pal v. Sheikh Kachu (2). 
There is-another decision Prafulla Nath Lagoie v. The Secretary of 
State for India (3), and also a decision reported-in the notes Adinash 
Ch, Bhattacharjee v. Amar Cha ndra De (4). Again, there is a deci- 
sionin Ram Lal Sakul v. Bhela Gazi(s5). These decisions, it 
appears to me, are binding on this Court because there is a decision, 
amongst others, of a Full Bench supported by astrong current of 
authority. The Full Bench decision in Ram Mohan Pal v, Sheikh 
Kachu (2) is further supported by this circumstance that the legis- 
lature being minded to change the rule of law as laid down by the 
Full Bench altered the statute in rgo7 and dil not alter it with 
retrospective effect. In these Circumstances, it appears to me that, 
while I do not doubt that in the observations of my learned brother 
Mr. Justice B, B. Ghose ii the case of Roshan Alt v. Chandra 
Mohan -Das (6), there is very forceful reason, it is nevertheless quite 
impossible for a Division Bench of this Court to ignore, in the 
circumstances which I have mentioned, the decision of the Full 
Bench in Ram Mohan Pal v. Sheikh Kache(2). Ifthe matter were 
worth while, it might be a matter for consideration of the Chief 
Justice whether to constitute a Special Bench of seven Judges to 


(1) (1896) 1- L. R. 24 Calc. 143. T 
(2) (1905) I. L, R. 32 Calc. 3:6 ; 1 C. L. J. 1. 
(3) (1921) 26 C. W. N. Ioo. (4) (1922) 27 C. W. N. 760. 


) 


(5) (1910, I. L. R. 37 Calc. 70). 
(6) (1923) I. L. R, 50 Calc. 749. 
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reconsider at this time of the day the decision of the Full Bench to 
which I have referred, There is no reason to think, however, that, 
after all'these years, such a course has become necessary. But if 
that decision of the Full Bench is to be changed, it must be 
changed in that way. Inthe present case, we are bound by the 
Full Bench decision ; and, in that view, this appeal will have, in any 
event, to be allowed. In my judgment, the present appeal must be 
allowed with costs and a decree for ejectment must be passed for 
the plaintiffs, j 

I should like to add that the judgment of Sir John Edge in 
Midnapore Zemindary Co., Lid. v. Naresh Narain Roy (1) does not 
seem to me to be directed to the construction of section 22 of the 
old Bengal Tenancy Act, The law as laid down by him ‘was to the 
effect that a landlord co-sharer purchaser of a tenancy was a trustee 
for all the other co-sharers and that in that way there was an extinc- 
tion of the jote right. That does not seem to me to be in point on 
the present question, " 

Suhrawardy, J :—I agree. Ihave given my reasons fully in 
support of the view taken by the learned Chief Justice in my judg- 
ment in the case of 4ko: Thurn Modak v. Ram Sundar Saka (2). . 
A, T. M. Appeal allowed. 


(1) (1924) L. R. 51 I. A, 293. 
(2) (1929) S. A, 2125 of 1925, decided 2nd May, 19329. 


Vor. LI. HIGH COURT, 


Before Mr. Justice B. B. Ghose and Mr. Justice S. K. Ghose. 


SATISH CHANDRA BHADURI AND OTHERS 
VU, 


PABNA DHANA BHANDAR COMPANY, LTD.* 


Execution 1ale — Setting aside of—Civil Procedure Code (Act V of 1908), O, 21 
Rr. 22, 90.—Non-service of notice under O. at R. 22. 


Noneservice of notice under order 21 rule 22 of the Code of Civil Procedure 
is a ground for setting aside an execution sale under O. 21 R. go. 


- A previous execution case was started on the Jst March, 1924 and three 
orders were passed on the IÓth and 17th June, 1924. The first two orders 
related to the sale and the third order directed that set off be allowed as pray- 
ed for. According to the judgment in the previous execution case on the 17th 
December, 1924, the Court found that the notice under rule 66 of order 21 of 
the Code was not serve and that the sale proclamation was not published : 


Held, that the orders of thc 16th and 17th June, 1924, were passed behind the 
backs of the judgment-debtors and that the decree-holder could not take advan- 
tage of those orders for the purpose of evading notice under O. 21 R. 22. 


Appeal by the Judgment-deb os. Petitioners, 
Application for setting aside execution sale, 
The material facts appear from the judgment. 
Mr. Jatindra Nath Sanyal for the Appellants. 


Mr. Krishna Kamal Moitra for the Respondent, 

The following judgments were delivered ; 

S. K. Ghose, J.: This isan appeal by the judgment-debtors 
against an order refusing an application under Order XXI, rule 
go of the Code of Civil Procedure. The learned Subordinate 


Judge found that no notice was served under Order XXI, rule 22. 


ofthe Code of Civil Procedure ; but he held that under the previso 
to that rule no notice was necessary. 'This is the point in this 
appeal. 


It appears that a previous execution case was started on the rst 
March 1924 and three orders were passed on the 16th June 
and i7th June 1924. The first two orders numbered 5 and 
6 in the order-sheet related to the sale and the third order directed 
that set off be allowed as prayed for. It may be argued that these 
orders, or at least the last order, can be construed as orders against 


eAppeal from Order No. 92 of 1928, against the order of Mr. Lutfur Raha- 
man, Subordinate Judge, 2nd Court, at Pabaa, dated the 17th November, 1927, 
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the judgment-debtors on the previous application for execution. 
But it is pointed out that accordi: g to the judgment in the pre- 
vious execution case dated the 17th of December 1924 the Court 
has found that the notice under rule 66 of the Code was not 
served and that the sale proclamation was not published, The 
appellants are, therefore entitled to say that the orders of the 16th 
and 17th June 1924 were passed behind their back and that, there- 
fore, the decree-holder cannot take advantage of those orders for 
the purpose of evading notice under order XXI, rule 22, I think 
this contention is sound and thit if must prevail. 

It is contended by the other side that this isa new point taken 
in appeal, But as a matter of fact the point that no notice was 
served under rule 22 has all along been taken ard the present point 
Joes arise out of that contention. It is also contended that in the 
previous case notice under rule 22 might not have been necessary. 
But there is nothing to show this. On the contrary it appears from 
the order sheet of the previous ex:cution case that notice under 
tule 66 was the only notice that was directed to be issued, that no 
other notice was issued, and that consequently no other notice was 
served. 

Another poińt taken by the learned Advocate for the respon- 
dent is that the present applicition for execution must be taken to 
be a revival of the previous execution case which was directed to 
be struck off on the 2o!h December 1924 and we are referred to 
the case of Jira Bibi v. Majiruddin Chowdhury (1), There the 
point was one of limitation, whereas in the present case altogether a 
new case was started. - = 

The appeal is allowed, the order of the learned Court below 
is reversed as the sale is set aside on the ground of want of service. 
of notice under order XXJ, rule 22 of the Code, 

‘she appellants are entitled to their costs in this Court—the, 
hearing fee being assessed at two gold mohurs, 


e B.B. Ghose, J.: I agree. 
A T, M, ; Appeal allowed, 


— (1) (1921) 35 C. L. J. 135- 
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Before Mr. Justice C..C, Ghose and Mr. Justice Pearson. 


THE CHAIRMAN, SERAJGANJ LOCAL BOARD 
v. E 
, BUDHISWAR PATNI AND OTHERS.* 


Ferry — What is—Nature ^ Bengal Ferries Act (7 B. C. ef 1885), Sec, 16— 
‘Distance’, meas urement of— Reference to water frontage. : 


A ferry is a kanena that no one can erect without a license from the 
Crown. It isin the nature of a highway and is the exclusive right to carry 
passengers across a river or stream or arm ofthesea. Itis publici juris and 


when a ferry is erected, another cannot be erected without an’ ad quod dammwm, . 


If-a second ferry is erected without a license, the: Crown has a remedy by a 
qua.2arranio, and the former grantee has a remedy by action: Blissett v. 
Hart (1),. The franchise of a ferry is not a grant of an exclusive right to carry 
across a stream by any means whitever, but only a grant of the exclusive 
right to carry across by means of a ferry. If, therefore, a person 
has a grant of a ferry another may sot erect a second ferry upon the 
‘same river near to it, by which the former ferry is impaired The 
erection of the second ferry in such circumstances -will amount to a nul 
sante and an action will lie. What however amounts to a disturbance of a ferry 
must in each case be a question of fact ; in other words, the Court has got to 
determine what amounts to what is called ‘ sufficient proximity’: Hussey v. 
Field (2). This question is determined by measurement of the distance from 
one terminus to another of the water frontage. 


In India legislation was first had with respect to ferries i in 1816 and Regula- 
tion XIX of that year laid down rules for the better management of ferries, 
Only authorised persons could erect ferries and unauthorised persons plying a 
ferry were liable to punishment. This Regulation was replaced by Regulation 
-Vi of 1819 and by section 6, the exclusive right to public ferries was first declared 
to belong to Government and all private ferries in their vicinity were prehibited 
or suppressed, the language used being *immediate vicinity, With the passage 
of time, it became necessary to define the limit or limits of the vicinity 
and itis thus that in section16 of the Bengal Ferries Act, the vicinity is limited 
toz miles, — 


^ 


Under section 16 of the Bengal l'erries Act, the distance must be ineasured by 
reference to the water frontage and not by land, 


Application for Revision under section 435 of th» Code* of. 
Criminal Procedure by the Complainant, 


*Criminal Revision No. 752 of 1929, against the order of the Deputy Magis- 
trate-of Serajganj, dated the 23rd March, . 1929. - 

(1) (1744) 123 E, R. 1293 ; Wills 598. 
, (2) (1835) 150 E. R, 186; 2 C. M. & R. 432. 
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CRIMINAL. The accused were acquitted under section 28 of the Bengal 
Eu Ferries Act, 
TN laici: 'The material facts appear from the judgment. 
Serajganj {Local Mr, Anil Chandra Roy Chowdhury for the Petitioner. 
Poasi Messrs. Mrityunjoy Chatterjee and Manindra Nath Banerjee 


Budhiswar Patni. for the Opposite party. 
DA C. A, V. 

The judgments of the Court were as follows : 

Sanuary, 17. C. C. Ghose J :—The facts involved in this case, shortly stated, 
FX are as follows :— The accused, who are 4in number, were put on 
their trial before the Deputy Magistrate of Pabna on charges under 
section 16 read with section 28 ofthe Bengal Ferries Acton the 
allegation that they were plying a private ferry ata place called 
Simla or Sakha without the sanction of the District Magistrate 
within two miles of the public ferry at Dhangora. The accused 
pleaded not guilty. Evidence was adduced on the point whether the 
offending ferry was within two miles of the public ferry at Dhan- 
gora, The Magistrate found on the record before him that the 
distance between the two places by river was 3, 17-380 miles where- 
as by land it was 134 miles and he accordingly acquitted: the 
accused, holding that the distance contemplated by section 16 of 
Bengal Ferries Act was the distance by river and not by land. It 
is against this order of acquittal that the present Rule has been 
obtained, and the point for consideration is whether the word 
“ distance" ia section 15 of the Act means distance by river 
or by land. 
ectioa 16 of the Bengal Ferries Act runs as follows :— 

* No person shall, except with the sanction of the Magistrate 
of the District, maintaina ferry to or from any point within a dis- 
tanceeof two miles from the limits of a public ferry. 

“ Provided that, in the case of any specified public ferry, the 

eLieutenant-Governor may, by notification, reduce or increase the 
said distance of two miles to such extent as he thinks fit: 

“Provided also that nothing hereinbefore contained shall prevent 
persons keeping boats to ply betw een two places, one of which is 
without, and one within the said limits, when the distance between 

«such places is not less than three miles, or shall apply to boats 
which the Magistrate of the District expressly exempts from the 
operation of this section." 

A ferry is a franchise that no, one can erect without a license 
from the Crown, It isin the nature of a highway and is the 
exclusive right to carry passengers across a river or stream or arm 
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of the sea. It is Avd/icé juris and when a ferry is :erected, another 
cannot be erected without an ad quod damnum, If a second ferry 
-is erected without a license, the: Crown has a remedy by & quo 
-warranto, and the former grantee has a remedy by action [ Z7issez? 
v. Hari(1)]. The franchise ofa feiry is not:a grant of an. €xelusive 
tight to carry across a stream:by any means whatever, byt only- a 
grant of the exclusive right to carry across by means of a ferry, If, 
therefore, a person-has a grant of-a ferry another may not ‘erecta 
second ferty upon the same river near to it, by which ~ the former 
ferry is impaired. The erection of the second ferry in such-circums- 
tances will amount to a nuisance and an action will-lie, What 
however amounts to a disturbance of a ferry must in each case ‘be 
a question of fact ; in other words the. Court has got to determine 
what amounts to what is called ‘sufficient proximity." [See ZZuzzey. v. 
Field(a)). This question is determined by measurement of the 
distance from one terminus to another-of the water: frontage. 
An instructive case on this point:is to be found in one:of the 
Canadian reports [See Anderson. v. Jéd/et (3)] In that case; under 
a crown license the town of B, executed a lease to..plaintiff, 
granting the franchise “to ferry to and. from the .town.o£-B. to 
A," atownship having a water frontage of about ten or twelve 
miles, directly Opposite to B., such lease providing only for one 
landing place on each side, ind a ferry was established within the 
limits of B, on the one side, to a point across the bay of Q., in the 
township of A, within an extension of the east and west limits of 
B. Defendants established another ferry across another part of the 
bay of Q., between the township-of A, and a place in the town- 
ship of S. which adjoins B., the /erzinii being on the one side two 
miles from the western limits of B. and on the A. shore, about two 
mies from the landing piace of plaintifs ferry: Tt was. held that 
the establishment and use of plaintifi’s ferry within the limits 
aforesaid for many years had fixed the /ereinii of the ferry and the 
defendant's ferry was no infringement of plaintiff's right. The 
above propositions are deducible from the casesin England and 
elsewhere where English law prevails, They are of some assis- 
tance in determining the precise meaning of section 16 of the 
Bengal Ferries Act. 

In India legislation was first had with respect to ferries in 1816 
and Regulation XIX of that year laid down rules for the better 


(1) (1744) 1 E.R 3. 
(2) (1835) 150 E. R. 1$65; 2 C. M. & R 432. 
(3) (1883) 9. S. C. R. 1, 
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PANCHANAN GOGAÀI AND OTHERS 
9. 


KING-EMPEROR.* 


Misdirection—Hostile witness—Fudge’s duty to jury, when the witness is declar- 
ed hostile. 


Where the witness is declared hostile, so that leave to cross-examine is grant- 
ed to the party calling him, it is necessary that the Judge should explain to the 
jury what the position is that then arises, namely, that by asking for leave to 
cross-examine the witness, the party calling him.admits: that he is not a witness 
of truth and one whose evidence is not entitled to c'edit, who is prepar ed to 
make one statement on oath at one time and another at another time and that 
the evidence of such a witness should be rejected and left out of account in the 
minds of the jury. The rule leans in favour of the accused and as such ought 
not to be departed from lightly. 


The learned Sessions Judge's omitting to tell the jury to reject altogether 
the evidence of the witness, who was declared hostile and was allowed to be 


r 


cross-examined, amounts to misdiretion. 


A hostile witness may be defined.as one who, from the manner in which he 
gives his evidence, (within which is included the fact that he is willing to go back 
upon previous statements made by him) shows that he is not desirous of telling 
the truth to the Court. T Where, therefore, one comes across a witness of this des- 
cription, the evidence of such witness cannot in part be relíed upon and the rest 
of it discarded or rejected. 


Alexander v. Gibson (1) relied on. 


Appeal under section 410 of the Code of Criminal Procedure 
by the Accused. 


LÀ 
The material facts appear from .the judgment, 


Messrs, Narendra Kumar Bose and Abul Kasem for the 
Appellants. | 

Mr. D. IV, Bhattacharya for the Crown. 

° C. A. Y. 


The judgment of the Court was as follows : 
t 


* Criminal Appeal No. 480 of I929, against the decision of S. K, Som Esq, 
Additional Sessions Judge of Sibsagar, dated the 19th May, 1929. 


* 


T[See in this connection Luchiram "Motilal v. Radka Charan Foddar P 


(1921) 34 C. L. J. 107 —Rep.] 
(1) (1811) 2 Camp, (N.P.} 555. 
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The accused in this case (Panchanan Gogai, Gopal Gohain, 
Mohari Ahom aljas Mohari Dursa, Kan Bap Barnah, Laghona Koar 
and Ratenswar Ahom) were found guilty by the jury in manner 
following, ie. Panchanan and Kan Bip were found guilty under 
section 328 and 366 Indian Penal Code, Gopal and Mali Ali or 
Mohari under section 366 Indian Penal Code, and the remaining 
two under section 366 read with section 107 Indian Penal Code. 
The learned Additional Sessions Juige of the Assam Valley Dis- 
trict, agreeing with tbe verdict of the Jury has sentenced the 
accused to undergo various terms of imprisonment. 

The main point which has been argued in this appeal before us 
arises with reference to the evidence of one Sishi Probha, a girl 
aged about 17, who was alleged to have been abducted. The case 
for the prosecution, shortly stated, was as follows. It appears that 
the marriage of Sashi Probha with one Loknath had been settled 
and the. marriage was to have taken place onthe 6th May, 1928. 
Her father Durga Prosad had been away from home for some time 
prior to the date of the occurrence hereinafter referred to, It is 
alleged that taking advantage of the absence of Durga Prosad, the 
accused Panchanan in conspiracy with the accused Kan Bap, 
Gopal and Mohari, and with the approver, Sona Ram, abducted 
the girl after making her unconscious. . They also administered 
Dhatura poison to the adult members of the family. The abduc- 
tion took place on the night of the 27th April and the girl was 
removed: from place to place until she was brought to the house of 
one Haranath who was the brother-in-law of-the accused Pancha- 
nan. Haranath sent a wire on the 26th May to Durga Prosad and 
ultimately, the Police recovered the girl on the 29th May. Sashi 
Probha appeared before the Magistrate for the first time on the 
rith June, 1928. 

The passage in the learned Judge’s charge to the Jury to which 
e exception has been taken before us, runs as follows :— 

“ Of course in a case of abduction, the most important witness 
is the abducted girl but the abducted girl in this case has retracted 
all that she deposed in the lower Court, But before we discuss 
the evidence, you should remember some dates. 

“ The occurrence took place on the night of 23th April, corres- 
ponding to 14th Baisakh. The mirriage of Sashi Probha was to 
‘have been celebrated with Loknath on 6th May i.e. 23rd Baisakh, 
` Durga Babu left his house a few days before to purchase articles 

for marriage and for other important business, . he was to return 
on 29th April. The negotiations of the marriage Were going on 
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for about six months or so, The girl was recovered on the 
29th May, Haranath sent a wire on 26th May. She was examined 
by the Police at Sibsagar on 30th May. After her examination, 


she was sent to her father’s house immediately. She remained at. 
her father's house for 4 or 5 days, after which she again came to. 


Sibsagar, She was again ‘brought home 2 or3 days before her 
father's death which took place on r4th June. Her sister, Ratna’s 
marriage was celebrated with Loknath on 6th May, the date on 
which her marriage with Loknath was to have been celebrated. 
On rrth June she .was produced before the S. D. O. to have her 
statement recorded under section 164 Criminal Procedure Code. 
An Honorary Magistrate was deputed to verify the statement so 
recorded, Sashi Probha was eximined by the committing Magis- 
trate on 22-8-28, Durga Prosad died on 14-6-28. Sashi Probha 
left her father’s house in the night of 4th September, while her 
mother and her little sister Santi and the youngest brother were 
alone living. Sashi Probha was again produced before the Magis- 


trate on 5-9-23 the date of commitment. Oa that date, Pancha, 


nan was sent to Hajat. Sashi Probha was allowed to go of her 
own free will to thé house of Panchanan, The letter Ex, 7 which 
goaded her to take this fatal step is dated 29-83-28, Sashi Probha 
was examined in this Court on 8-5-29. Sashi Probha personally 
appeared before the aiditio:al Judge, Mr. Mehta on 7-3-29, 
to apply for bail describing herself as the wife of Panchanan 
Gogai. : 

“ The girl has spoken in four voices, The first three statements 
are substantially the same. In all the statements, she spoke of 
being drugged and then carried by force in an unconscious 
state, All these statements have  bsen read before you 
and you have also heard her deposition here, The suggestion 
of the defence is that what she spoke on the previous occa- 
sions were tutored and itisonly here that she has spoken 
the real truth. It is also suggested that what she spoke to Bhedu- 
ri Kameswari ani others when, she was being taken from place to 
place were false and.intended to convey wrong impression. This 
suggestion jis made in the cross-examination to anticipate the 
evidence to bs given by these persons, You must bear in mind 
the adverse comments of the defence pleader about the delay in 
producing her before the Magistrate and also that she did not 
appear before the Magistrate voluntarily, It is for you to decide in 
what voice she spoke the truth. The determining test should be, 
what yersion has been corroborated by the independent evidence, 
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It has been the attempt of the prosecution to prove that her first 
three statements have been so corroborated,” 

Oa behalf of the accused it has been contended before us that 
the learned Judge had misdirected the jury in not calling their 
attention to the fact that the girl had been declared hostile by the 
prosecution and that she was allowed to be cross-examined and 
further, that in the circumstances which happened the learned 
Judge ought to have directed the Jury that the evidence of the girl 
ought to be rejected altogether, In support of this contention 
reliance has been placed upon the case of Emperor v. Satyen- 
dra (1) The learned Deputy Legal Remembrancer on behalf of 
the Crcwn has argued that it is not a hard and fast rule that when 
a witness is cross-examined by the party calling him his evidence 
must be rejected in /o/o and has drawn our attention to a number 
of cases in the Courts in this country, where a somewhat different 
view has been taken. 

Before I proceed further, I desire to refer to the order of the 


learned Judge under section 154 of the Indian Evidence Act 


allowing the prosecution to cross-examine the girl, The order is 
as follows : ** The Public Prosecutor after examining the witness for 
sometime and found out that the witness is making statements 
contrary to what she deposed in the lower Court wants the per- 
mission of the Court to cross-examine her after she is declared 
hostile. The other side objects. lam of opinion that the prose- 
cution should be granted.” The order of the learned Judge is not 
very happily expressed but I take it to mean that he having con- 
sidered the submissions made by the prosecution exercised his 
discretion in the matter and gave leave for the cross:examination 
of the witness. This the learned Judge did, because the witness 
was clearly, in his opinion, one who was hostile. A hostile’ witness 
may be defined as one who, from the manner in which he gives 
his évidence, (within which is included the fact that he is willing 
to go back upon previous statements made by him) shows that he 
is not desirous of telling the truth to the Court. Where therefore 
one comes across a witness of this description there is very high 
authority for the proposition that the evidence of such. witness 
fannot in part be relied upon and the rest of it discarded or reject- 
ed, [see Alexander v. Gibson (2)]. This case has been followed 
ever since 1811 and only in one case, namely, in the case of 
Bradley v. Ricardo'(3) it was not followed. Where the witness is 
(1) (1922) 37 C. L. J. 173 (176—172:) (2) (1811) 2 Camp. 555 (N. P.): 
(3) (1831) 8 Bing. 57. 
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declared hostile, so that leave to cross-examine is granted to the 
party calling him, it isin our opinion necessary that the Judge 
should explain to the jury what the position ;is that then arises ; 
namely, that by asking for leave to cross-examine the witness, the 
party calling him admits that he is nota witness of truth and one 
whose evidence is not entitled to credit, whois prepared to make 
one statement on oath at one time and another at another time 
and that the evidence of sucha witness should be rejected and 
left out of account in the minds of the jury. On principle we 
can see nothing why this rule which is in accordance with justice 
and fair play should not be adhered te. At any rate it is a rule 
which leans in favour of the accused and as such ought not to be 
departed from lightly. 

In our opinion the learned Judge should have told the jury to 
reject the evidence of the girl altogether and that his omission 
to do so amounts to misdirection. The verdict of the jury must 
therefore be set aside and with it the conviction and sentence. 
The question then arises as to what should be done. We have 
very carefully considered the position and have come to the 
conclusion in view of all the circumstances that it would not be 
unduly stretching the law if we were to direct that there need not 
be a retrial, The accused who are on bail will be discharged from 
their bail bonds, 


A, T, M, | | Accused discharged, 
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CIVIL REVISION. 


Before Mr, Justice Pearson and Mr, Justice Patterson. 


SURENDRA NATH JANA 
ve 
KUMEDA CHARAN MISRA,* 


Complaint—False evidence—Criminal Procedure Code (Act V of 1898) Sec. 476— 
_ Express finding—ZIn the int. rests of justice— Inference. 

A Court should expressly find that *' it is expedient in the interests of justice" 
that a complaint should be made into the offence of giving false evidence under 
section 476 of the Code of Criminal Procedure. 

Keramat Ali v. Emperor (1) followed. 

Such an express statutory provision for a finding to be recorded is not satis- 
fied by inference which may or may not be drawn from other findings of fact 
arrived at by the Court. 

Revision against order of sanction under ‘sections 195 and 476 
of the Code of Criminal Procedare by the Accused. 


The material facts appear from the judgment, 


Messrs. Satindra Nath Muherjoe, Apurba Charan Mukherjee 
and Manmatha Nath Das Gupta for the Petitioner, 
Mr. Sarat Chandra Jana for the Opposite Party. 


The following judgment was delivered ; 


The present Rule is on behalf of one Surendra- Nath Jana 
and is directed against an order of the District Judge dated the 
end August 1929, directing that a complaint should be drawn up 
against the petitioner under sections 455 and 471 Indian Penal 
Code. This order of the District Judge was made upon an appeal 
from the order of the Munsiff who had already refused to make such 
an order, The main ground placed before us is that the order is 
bad in law, inasmuch as there ig no finding by the Court of appeal 


e. . . . * . * 
below that it is expedient in the interests of justice that a com- 


plaint should be made. We have examined the record and it is 
conceded that on the face of the appellate Court's judgment no 
such finding is recorded. But it is said that thereis a finding 


that a clear prima facie case has been made and that coupled with 


$Civil Revision No, 18 of 1929, against the order of T. B. Jameson Esq, 
District Judge of Midnapur, dated the and August, 1929, setting aside the order 
of Babu R. C. Sen Gupta, Munsiff, 3rd Court, Tamluk, dated the 2nd February, 
1929. . 

(1) (1923) I. L. R, 55 Calc. 13132. 


Vo. Li] . Hida Coyiti. 
the fact that a complaint has been ordered is sufficient td enable 
the Court to infer that the opinion of the lower appellate Court 
was that it was expedient in the interests of justice that such an 
enquiry should be made, ` The matter is really on the same footing 
as disclosed in the case of Keramat Ali y. Emperor (1), where the 
learned Chief Justice said, “ I look in vain for any recorded find- 
ing to the effect that it is expedient in the interest of justice that 
an enquiry should be made into the offence, . . . ." That is the 
position in which we find ourselves in the present case and it is 
not possible to say that an express statutory provision for a finding 
to be recorded is satisfied by inferences which may or may not be 
drawn from other findings of fact arrived at by the lower appellate 
Court, ` 

The result, therefore, is that the order of the District Judge is 
set aside and this Rule made absolute. 


t 


A. T, M, 
(1) (1928) 1. L. R. 55 Calc. 1312. 


Rule made absolute. 


APPEAL FROM ORIGINAL CIVIL. 


Before Sir George Claus Rankin, Knight, Chief Justice 
and Mr, Justice C. C. Ghose. 


RAJA PRAMATHA NATH MALIA 
ve * 
H. V. LOW & CO,* 


Receiver —Execulton of money | decree —Charge on colliery —Application for 
sale-— Defendant residing outside the limits of the Ordinary Original Suris- 
diction of High Court—Property situated outside the limits of the Ordinary 
Original Jurisdiction of High Court —High Court, if can appoint Recetuer— 
‘Equitable execution!'—Civil Procedure Code (Act V of 1908), Secs. ISa 
89; 51. j 
The sales of immovable property in execution ‘shall be carried out by the local 

Courts : Prem Chand v. Mokhada (1^, 


* Appeal from Original Order No. 34 of.1929 in Suit No, 1958 of 1924, 
against the order of Mr. Justice Lort- Williams. 
(1) (1890) I. L. R. 37 Calc. 699, 
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CIVIL. When a Coutt appoints a Receiver, the order merely operates to put the 

1929. Receiver in possession of the interest of one or more of the parties and a sale by 

——— the Receiver is a different thing from a sale by the Court itself. The principle by 

. Raja P un Nath which the action of Court in effecting sales in execution is confined to immovable 
alia 


3 or other property within its territorial jurisdiction is prima facie not applicable to 
H. V. Low & Cò. asale by a Receiver which need not necessarily be a sale by public auction as 
distinct from private treaty. 


The High Courtin its Original Side has jurisdiction in a proper case to 
appoint a Receiver of immovable property situated outside its local jurisdiction : 
Juggodumba v. Puddomoney (1). 


Where the sole purpose of an application: is to have immovable property 
realised by sale, even where it appears that the appointment of a Receiver with 
power to sell will be fhost appropriate course, 72ma facie at all events this appli- 
cation should be made as an application in execution to the Court within whose 
territorial jurisdiction the property is situate. 

The same reasons which have induced the Courts to regard with disfavout any 
departure from the general scheme of the Code even as regards e, g. the attach- 
ment of debts ia execution apply to an application for appointment of a Recelver, 
where the main purpose of the appointment is to effect a sale in execution. lt is 
the duty of the High Court in its Original Side to be both careful and sparing in 
bhe exercise of its power to make such appointments where the primary subject 
matter is immovable property outside its jurisdiction. 


On the 25th August, 1925, the plaintiffs obtained a consent decree against the 
defendant, a resident of District Burdwan, for the sum of 4 lacs with certain 
interest payable by certain instalments, and in default of payment of any instal. 
ment, the plaintiffs should be entitled to execute the decree, and at their option 
to have the colliery charged by the decree sold in execution of the decree. The 

N plaintiffs applied for appointment of Receiver in default of payment of Receiver 
for sale of the colliery : 


Held, that the defendant could not resist the appointment of Receiver by the 
High Court upon the ground that he was not ordinarily resident within the limits 
of the Ordinary Origlnal Jurisdiction of the High Court. 


Where the reference in the decree was a reference to something which was a 
going Concern, the most appropriate method to employ in order to realise plain- 
tiffs’ decree out of the colliery was the appointment of a Receiver. 


Per Rankin, C. F.: In England the appointment of a Receiver is often 
regarded as-a form of ‘equitable execution,’ but J re Shephard (2) the Court of 
Appeal pointed out that the expression tends to error. What a creditor gets by 
the appointment of a Receiver is nut execution but a substitute for execution : 
a form of equitable relief which is granted on the ground. that there is no effective 

* remedy by execution at law. Accordingly there is authority for the proposition 
that a person seeking ‘equitable execution’ must show that he was-met by dificul- 
ties arising from the nature of the property which - prevented his obtaining relief 
at all. In India, the distinction between legal and equitable interest is not 
observed in the full sense in which it is part of the law in England. Since 1908 . 


(1) (1875) 15 B. L, R. 318 (330). (2) (1889) 4$ Ch. D: 131. 
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at allevents, provision has been made by the Code of Civil Procedure for the 
appointment of a Receiver as a form of execution. (Sectionsr). 


Per C. C. Ghose F.: The appointment of a Receiver has often been described 
as one by way of ‘equitable execution’ ; but ‘equitable execution’ is not execution 
within the strict meaning of the term. It is really not execution but it is equit- 
able relief which the Court gives because execution at law cannot be had: 
Morgan v, Hart (1); In re Shephard Atkins v. Shephard (2). 


In India, under ordinary circumstances ‘equitable execution’ ought not to be 
resorted to where there is no impediment to execution being levied in the ordinary 
way as provided by the statute, Since 1908 execution may be had by the appoint- 
ment of a Receiver (section 51 of the Code of Civil Procedure), but the provisions 
of section 5r must ordinarily be read along with the provisions of sections 38 and 
39 cf the Code. In other words, in ordinary circumstances, territorial jurisdiction 
is a condition precedent to a Court executing it. 

In this case, the parties agreed that the respondent company would havea 
first charge on the colliery mentioned in the terms of settlement in the decree for 
the purpose of satisfying the decretal amount and, further, that they would be 
entitled to have the colliery sold in execution of the decree made in the suit 
Subject to what is stated hereafter. If the decree-holder in such circumstances 
makes an application for the appointment of a Receiver and obtains an order as 
prayed for, such an order is not a step or process of ‘equitable execution.’ 


Appeal by the Defendant. 
The material facts appear from the following judgment of 


Pearson, J.:—This is an application for summary judgment, 
fn my opinion the application must fail, An agreement was come 
to between the parties by which the payment of four lacs was to 
be made by the defendant and the plaintiffs on their part were to 
deliver to the defendant certain plant and machinery then in opera- 
tion in the collieries, The time within which the matter was to be 
completed had to be extended beyond the date originally fixed, and 
the defendant puts forward a contention that this suit is premature, 
The correspondence which has been put before me shows that after 
sometime a list of the plantand machinery was sent by the plaintiffs 
to the defendant. After further delay to enable the defendant to 
compare the list with the youchers the defendant pointed out that 
there was a deficit of Rs, r,18020. As I understand :it that means 
a deficit as between the liston the one hand and the vouchers on 
the other. Ofcourse, it may be that the list as furnished by the 
plaintiffs to the defendant in fact represents the actual plant and 
machinery that is said to be found in the collieries: but it is 
certainly in my opinion open to argument as to whether the deficit 
as stated in the letter of the 21st July ‘is intended to represent the 


(1) [1914] 2 K. B. 183. . (2) (1889) 43 Ch. D. 131. 
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deficit claimable under clause 3 of the agreement and in any event 
it appears to me impossible upon the materials before me to come 
to any definite decision on the point now. It does appear to me 
that the defendant has a substantial point which he may be able to 
establish in the suit and that being so I decline to pass any order at 
this stage giving judgment for the plaintiffs, either as to the whole 
of the claim for Rs. 400,000 Or as regards the whole ofthe claim 
less the amount of the deficit. The application is therefore dis- . 
missed with costs, Certified for counsel, 

The plaintiffs on the 25th August, 1925, obtained a consent 
decree against the defendant for the sum of 4 lacs with certain 
interest payable by certain instalments. The decretal amount was 
secured by a first charge upon the - Chaloalpore colliery with all 
fittings and fixtures, and it was provided in the decree -that in 
default of payment ot any instalment, the plaintiffs should be 
entitled to execute the decree and "at their option to have the said 
colliery which is hereby charged sold ia execution of the decree 
made in this suit.” 

The plaintiffs on the sth January, 1929, applied for execution of 
the decree and asked for an order directing a sale by the Registrar 
of High Court of the said colliery or in the alternative “that a 
Receiver may be appointed ofthe said properties with liberty to 
him to sellthe same by public auction to the highest bidder." 
Mr. Justice:Lort-Williams made an order appointing!a member 
of the Bar to be Receiver of the colliery with power to him to get 
in and collect the outstanding debts and claims in respect thereof, 
Against this order the defendant appealed. 

Messrs. N. N, Sirkar. (Advocate-Generat) and A. K. Roy for the 
Appellant, 

Messrs. S. N. Banerjee, C. C. Biswas and P. C, Basie for the 
Respondents, i 

The following judgments were delivered : 

Rankin, C, J.:—This is an appeal from an order made by 
Mr. Justice Lort- Williams appointing a Receiver by way of execu- 
tion of a colliery called the Chalbalpore colliery belonging to the 
defendant, The plaintiffs on the 25th of August 1925 obtained a 
“consent decree against the defendant for the sum of four lacs 
with certain interest payable by certain instalments, The suit was 
only a money suit but the consent decree provided that the decre- 
tal amount should be secured by a first charge-upon the Chalbak 
pore colliery with all fittings and fixtures and that in default of pay- 
ment of any instalment, the plaintiffs should be entitled to execute 


^ 
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the decree and “at their option to have the said colliery which is 
hereby charged sold iu execution of the decree made in this suit." 

The plaintiffs on the 5th January, 1929, applied for execution of 
the decree and asked by their tabular statement for an order 
directing a sale by the Registrar of this Court of the said colliery. 
This application was clearly misconceived both because sales in 
execution are not held by the Registrar ard also because the 
colliery being within the District of Burdwan, a sale in execution 
could only be obtained by a transfer of the decree for that purpose 
to the local Court, "These objections being taken (together with 
certain others which are without substance and to which I need not 
refer) the plaintiffs proposed to amend their application by asking 
in the alternative "that a Receiver may be appointed of the said 
properties with liberly to him to sell the same by public auction to 
the highest bidder." The learned Judge has made an order 
appointing a member of the Bar to be Receiver of the colliery with 
power to him to get in and collect the outstanding debts and claims 
due in respect thereof. He has ordered the defendant to deliver 
up quiet possession together with all account books, papers etc. 
relating thereto, He has also directed the Receiver to take posses- 
sion and to collect the issues and profits and has further ordered 
that the Receiver do forthwith sell the said property by public 
auction to the best purchaser or purchasers that can be got for the 
same provided he considers that a sufficient sum has been 
offered. 

The defendant on this appeal contends that the property not 
being situate within the ordinary original jurisdiction and the 
defendant not being resident within the jurisdiction of this Court, 
the learned Judge had no jurisdiction to appoint a Receiver by way 
of execution or at all ; secondly that if the learned Judge had juris- 
diction, no case can be made to the effect that there was any Regal 
or practical difficulty in procuring the sale in execution in the ordi- 
nary course, namely, by transfer of the decree for exacution to the 
local Court and that the order passed is improper and uncalled 
for. 


Now, while there does not appear to be in the Code any express 
provision to the effect that immoveable property shall only be sol& 
by the Court within whose territorial jurisdiction itis situate, and 
while it cannot be contended, that there are not exceptions to this 
principle, it has frequently been held.that the course contemplated 
by the Code is that sales of immoveable property in execution shall 
be carried out by the local Courts. The leading cise an this point 
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CIVIL. is Prem Chand v. Mo&k&oda (1). Following that case in Begg 
1929. Dunlop & Co. v. Jagannath (2), it was said “These provisions of 
xd section 38 read along with those of section lainly indicate th 
Raja Pramatha Nath ^ 3 8 : 39 P jJ 4n 2 
Malia acceptance by the legislature of the general principle that no Court 


H. V, Los & Co. can execute a decree in which the subject-matter of the suit or of 
Rankin, C.F. the application for execution is property situated entirely outside 
—— °.  thelocallimits of its jurisdiction.” In Stoakanta Raju v. Raja of 
Jeypore (3), the balarce of authority is summarised as follows, 
“The proposition generally laid down in the reported authorities is 
that a Court has no power to sell property outside i's territorial 
jurisdiction. Territorial jurisdiction: is a condition precedent to 
the Court selling property.” Again, in the recent case of Amdzkea v. 
Manikganj Loan Office Limited (4)it was said “Where it is necessary 
in execution of a decree for money to sell property not within the 
local limits of the jurisdiction of the Court which passed the 
decree, the sale of the properly can only be effected by the Court 
within the local limits of which the property is situate.” 
These dicta however have a primary though not exclusive 
reference to execution which takes the form defined in clause (b) 
of section 51, namely execution “ by attachment and sale or by 
sale without attachment of any properly.” When a Court appoints 
a Receiver, the order merely operates to put the Receiver in 
possession of the interest of one or more of the parties and a sale 
by the Receiveris clearly a different thing from a sale by the 
Court itself. The principle by which the action of a Court in 
effecting sales in execution is confined to immoveable or other pro- 
perty within its territorial jurisdiction is prima facie not applica- 
ble to a sale by a Receiver which need not necessarily be a sale by 
public auction as distinct from private treaty. 
~ Again, as regards the contention that this Court has no jurisdic- 
tion in any case to appoint a Receiver of immoveable property 
situated outside its local jurisdiction, it must be conceded that 
this Court has always made such orders and that authority 
is against the appellant. There is the decision of Mr, Justice ^ 
Markby in Juggodumba v. Puddomoney (5) followed recently by 
Mitter J: inthe case referred to by the learned Judge (Suit No, 
. 145 of 1927). There is, in my opinion, no ground for the proposi- 
tion that the defendant, although a resident of the district of 
(1) (1890) I. L. R. 17 Calc. 699. 
(2) (1911) I, L. R. 39 Calc, 104 ; 14 C. L, J. 228. 
(3) (1927) I. L. R. 50 Mad. 882 (885).  {4) (1929) 33 C. W. N, 848 (849), 
(5) (1875) 15 B, L. R. 318. (330) 
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Burdwan, can resist the appointment of a Receiver upon the Civil, 
ground that he is not originally resident within the limits of the 1929. 

. . © E . . . . arat 

Ordinary Original jurisdiction of this Court, Raja Pramatha Nath 

Ín England the appointment of a Receiver is often regarded as Malia 


a form of equitable execution ; but in ze Shephard (1) the Court 
of Appeal pointed out that the expression tends to error. What 
a creditor gets by the appointment of a Receiver is not execution 
but a substitute for execution: a form of equitable relief which is 
granted on the ground that there is no effective remedy by execu- 
tion at law. Accordingly there is authority for the proposition 
that a person seeking ‘‘ equitable execution" must show that he 
was met by difficulties arising from the nature of the property 
which prevented his obtaining relief at law. In India the distinc- 
tion between legal and equitable interests is not observed in the 
full sense in which it is part of the law in England. Since 1908 
at all events, provision has been made by the Code for the 
appointment ofa Receiver as a form of execution (section sr). 
It is not contended for the respondents on this appeal that the 
appointmsnt of a Receiver is a matter of right or that a proper 
case is not required to justify the exercise of the Court’s discretion 
to appoint a Recciver by way of execution, The question which > 
demands our consideration is in my opinion the question whether 
there were in evidence before the learned Judge circumstances 
which cailed for the appointment of a Receiver and justified the 
learned Judge in doing so at his own hand instead of leaving the 
plaintiff to apply in the local Court. 

The main difficulty arises from the circumstance that the 
respondents’ application was amended and converted into an 
application fora Receiver without any proper statement of facts 
being included in the affidavits so as to make a case for that 
form of relief. The evidence before the learned Judge *was 
extremely meagre, From the consent decree itself it would appear, 
however, that plaintiffs had been managing agents of the colliery * 
in question. It may be taken, therefore, that the reference to the 
colliery in the consent decree is a reference to something which 
has been a going concern and which is potentially at all events, 
a going concern, In these circumstances I cannot doubt that the 
most appropriate method to employ in order to realize plaintiffs’ * 
decree out of the colliery is the appointment of a Receiver. In the 
muffasil no doubt it would not be unusual to sella colliery by the 
ordinary process of attachment and-Court sale without the jnter- 

(1) (1889) 43 Ch. D. 131, 
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Civil vention of a Receiver. Tbis, however, is not a method which has 
1923. any merits and it may well be highly improvident, Again, the 
iin agreem2nt between the parties was in substance that the plaintiffs 


Raja Pramatha Nath : 
Malia should have a charge and shouli be able to realise that charge 


H. V. Low & Co, Without bringing another suit for the purpose. To enforce a 
P WT s. charge by a Court sale in execution is again an ordinary feature of 
Mc pe: muffasil practice though I am glad to say that it is not a procedure 
normally *applicable:under the rules of the Original Side of this 
High Court. Iam not prepared to read the consent decree as 
though the only right given to the plaintiffs was a right to have a 
Court sale of the colliery. It seems to me that it is open to the 
Court to have the colliery sold in execution in such way as the 
Court may think most appropriate to the circumstances of the case. 
Upon the question whether the learned Judge had materials be- 
fore him upon which to exercise a sound discretion to appoint the 
Receiver at his own hand, it appears to me that this aspect of 
the matter has been overlooked and that there is little or nothing 
in the evidence before the learned Judge bearing upon this ques- 
tion. Where the sole purpose of an application is to have immo- 
veable property realized by sale, I consider that even where it 
appears that the appointment of a Receiver with power to sell 
will be the most appropriate course, prima facie at all events this 
application should bə made as an application in execution to the 
Court within whose territorial jurisdiction -the property is situate, 
The Receiver of a colliery, and indeed many other persons interest- 
ed therein or affected by his appointment directly or indirectly, 
may have occasion to apply to the Court which appointed the 
Receiver for directions upon any one of a large number of matters, 
If the Receiver is appointed by this Court any directions that 
may be required must be obtained here. There may be all sorts 
of reasons for which attorneys of this Court and their clients seek- 
ing the appointment of a Receiver may find it not inconvenient 
that any person dissatisfied with any act of the Receiver and 
desirous of obtaining a direction from the Court, should be obliged 
to incur the additional delay, trouble and expense involved in 
coming to Calcutta for the purpose, The same reasons which 
have induced the Courts to regard with disfavour any departure 
from the general scheme of the Code even as regards e. g. the 
attachment of debts in execution [cf. egg, Dunlop & Ceo, 
v. Jagannath (x)| apply to an application for appointment of a 
Receiver, when the main purpose of the appointment is to effect 


(1) (1911) I L. R. 39 Calc. 104 ; 14 C. L. J. 228. 
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a sale in execution. It is the duty of this Court on its Original Side 
to be both careful and sparing in the exercise of its power to make 
such appointments where the primary subject matter is immovea- 
ble property outside its jurisdiction, I think it right to lay the 
the greatest stress upon this because I consider that any looseness 
in practice upon such a matter is likely to lead to confusion and 
abuse, In the present case I cannot say that upon the evidence 
_ there is any proof that it was necessary or even advantageous that 
this Court should make the appointment of a Receiver. 

The learned Counsel for the respondents contended at the 
bar that it was no more than common knowledge or common sense 
to say that the sale of a colliery was much more likely to be 
effected at a proper prie» if conducted in Calcutta, This certainly 
seems reasonable, though itis not clear to me that a Receiver 
appointed by the local Court could not, if necessary, be given by 
that Court proper directions as to the.place of sale. Another 
consideration, however, is that the machinery of thts Court on its 
Original Side, if properly applied, would be more effective for the 
purpose of controlling the Receiver. ` Thus, it would be possible 
to direct that the Receiver should act underthe directions of the 
Registrar in getting a proper valuation made of the property, in 
deciding whether the highest bid was sufficient and in other 
matters. The order under appeal, it may be noted, leaves every- 
‘thing to the Receiver from which I gather that the advantages 
I have mentioned were not any part of the reasofis for which this 
Receiver was appointed by the High Court. The appointment, so 
far as I can gather, was made because it was the only form of 
execution open to this Court and it was made, I should judge, on 
the footing that this Court, as the Court which passed the decree, 
would enforce its decree if it could asa matter of course, In my 
judgment, forthe reasons I have given, this is not quite® the 
position. 


It appears to: me that it may wellbe of great importance to ° 


both parties that this colliery should be sold in the manner most 
calculated to produce its true value and that before disposing of 
this appeal, we should give to the plaintiffs a chance by a further 
affidavit to show us good reasons why the Receiver should ķe 
appointed by this Court, The plaintiffs will have ten days from 
this date in which to file their affidavit ; the defendant within six 
days thereafter may file an affidavit in answer and the plaintiffs 
within four days thereafter may file an affidavit in reply. This 
case will stand adjourned to Monday the r2th August next, 
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C. C. Ghose, J:—I agree with my Lord in the order proposed to 
be made by him and it is unnecessary for me to set out once again 
the facts giving ‘tise to this appeal, In view, however, of the 
importance of the questions which were argued before us, I desire 
to say a few words. 

It was contended on behalf of the defendant appellant that 
this Court on its Original side has no power to execute a decree 
like the one in question, because it was a money decree and the 
defendant was a resident outside Calcutta and this Court is incom- 
petent to realise the decretal amount by the appointment of a 
Receiver to take charge of immoveable property outside the terri> 
torial jurisdiction of the Court. It was further argued that 
although a Receivership order may be made by way of ‘equitable 
execution, the circumstances present on-this record did not and 
could not justify the Court in making the order which is the sub- 
ject matter of the appeal, On the other hand, it was ‘contended 
on behalf of the respondent Company that the procedure adopted 
by them is one which is sanctioned by the Code of Civil Proce- 
dure in section 51 thereof and that the circumstances showed that 
itwas just and convenient that execution should be levied by 
means of the appointment of a Raceiver. 

No doubt the appointment of a Receiver has often been des- 
cribed as one by way of ‘equitable execution’; but ‘equitable 
execution’ is not execution within the strict meaning of the term: 
It is really not execution but it is equitable relief which the Court 
gives because execution at law cannot be had [see in this connec- 
tion Morgan v. Hart (1); Zn re Shephard Atkins v, Shephard (2)]. 
In Levasseur v. Mason & Barry (3) Lord Coleridge, C. f.. observ- 
ed as follows ; 

“A receivership order has been called a step or process of 
equitable execution. Using language which, to my mind, is plainer 
and less likely to mislead, I should say that it is an order which 
shews that, in the judgment of the Court, the person obtaining 
it would be entitled to execution, but that- from some legal 
impediment execution cannot be had." — 

Lord Esher, M. R. in the same case observed as follows: 
¢ “Formerly the judgment creditors, under such circumstances 
as these, would have gone to the Court of Chancery, and would have 
said ‘There is a difficulty—a_ fact existing which prevents us 
getting the execution to which we should be entitled at Common 


(1) [1914] 2. K. B, 183. (2) (1889) 43 Ch. D tar. 
(3) [1891] 2 Q. B. 73. 


Vor. LI.] HIGH COURT. | 219 
law, Will you assist us to get that which belongs to us subject to CIVIL. 

the lien? We cannot getit by the Sheriff's execution, and we 1929: 
require a process whi il i ise.’ un 

d e a process which will enable us to get it otherwise Raja Pramatha Nath 
The process adopted by the Court of Chancery was, to make a > Malía 


receivership order and appointa receiver, The receiver could yy Low & Co. 
not, of course, get the goods until the lien was satisfied, but 
the moment it was satisfied he could get them, The object 
of the process was to remove the difficulty of the judgment 
creditor being unable to get possession ofthat to which he had 
a right, and the moment the difficulty was removed to give the 
thing in question to the judgment creditor. That process has 
been called ‘equitable execution, In one sense it is not execution 
atall. Itisa process which gives to the judgment creditor that 
to which the judgment has given him a right, and does away with 
the difficulty of his getting possession of it.” 





C. C. Ghose, F. 





It has, however, been held thatitis not always necessary that . 
legal execution should be exhausted before the appointment of a 
receiver by way of ‘equitable execution’ can bé obtained. For 
instance, if it is shewn that legal execution would be futile, but that 
there is property which could be reached by ‘equitable execution’, 
a receiver may be appointed without legal execution being issued 
[see in this connection Hills v. Webber (1)]. No doubt in this 
country there has not been for many years past that rigid distinction 
between law and equity as used to prevail in England ; but there 
can be no doubt that the rule holds good in India that under 
ordinary circumstances ‘equitable execution’ ought not to be 
allowed to be resorted to where there is no impediment to exe- 
cution being levied in the ordinary way as provided by the statute. 


-t 


Turning now, however, to the provisions of the Code of Civil 
Procedure, it may be stated at once that at any rate since rqp3 
execution may be had by the appointment of a receiver (see section 
5r of the Civil Procedure Code); but, in my opinion, it is clear e 
that the provisions of section 51 must ordinarily be read along with 
the provisions of sections 38 and 39 of the Code. In other words, 
in ordinary circumstances territorial jurisdiction is a Condition 
precedent toa Court executing a decree. I do not propose to go 
through the cases on this subject as they have been very fully dealt” , 
with by the learned Chief Justice in the judgment he has just deli- 
vered. In this case, however, the parties agreed that the respon- 
dent company would have a first charge on the colliery mentioned 


(1) sci 17 T. L, R. 513. 
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in the terms of settlement embodied in the decree for the purpose 
of satisfying the decretal amount and, further, that they would be 
entitled to have the colliery sold in execution of the decree made in 
‘this suit subject to what is hereinafter stated. If the decree- 
holder in such circumstances makes an application for the appoint- 
ment of a receiver and obtains an order as prayed for, such an 
order in my opinion is not a step or process of ‘equitable execution.’ 
In England it has been held that where a person has a right to pay- 
ment out of a particular fund, the Court could protect the fund in 
question by an injunction or by the appointment of a receiver, 
That this was so held before the Judicature Act of 1873 is clear 
from the case of Kearns v. Leaf (1). In the case of Cummins v. Per- 
hins (2), Lindley M. R. refers to the case of Kearns v. Leaf (1) 
which was decided by Vice-Chancellor Page Wood. In Cummins 
v. Perkins (2) judgment had been given against the plaintiff, a 
married woman, for the payment ofthe defendant's costs which 
were by the judgment to be payable out of her separate property. 

As a matter of fact, she had no separate property, except a share to 
which she was entitled under her sister's Will, which was admitted 
to belong to her for her separate use. Kekewich, J. before whom 
the matter came in the first instance held that a receiver should be 
appointed and, accordingly, appointed a receiver of the fund. 

The matter was taken to the Court of appeal and Lindley M. R. 

observed as follows :— 

“The learned Judge did that which I think he had ample juris- 
diction to do—he appointed a receiver to protect the fund and to 
preserve it, in order that it may bə applied in accordance with the 
judgment which the defendants had obtained, It is said that this 
order was wrong. It is said that it amounts to 'equitable execution’, 
and there has been some discussion upon that footing. But we are 
defling with equitable estates and a judgment, that aidebt is to be 
paid out of a particular equitable estate. That being so, the 
authorities, which were very familiar thirty five or forty years ago, 
show plainly that, quite independently of the Judicature Act, 1373, 
if a plaintiff had a right to be paid out of a particular fund he could 
in equity obtain protection to prevent that fund from being dissi- 

epated so as to defeat his rights. He might not have had a specific 
charge on the fund so asto give him priority ; but, after a long 
series of decisions—there was some doubt about it at one time— 
the Court settled that a person who had a right to be paid out of a 
particular fund could obtain an injunction (and if an injunction, it 


(1) (1862) 1 H & M, 681. (2) [1899] 1 Ch, D. 16. 
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followed on principle that he could obtain a receiver) in a proper 
case to protect the fund from being misapplied.” 

In the same! case Chitty, L. J. observed as follows :— 

“It seems to me that the appointment of a receiver falls within 
the principle of the case. to which the Master of the Rolls referred 
during the argument—Xearns v. Leaf (1). No doubt in that case 
the right to be paid out of the fund was by contract ; but I can see 
no difference in principle between such a case and one in which the 
right is conferred by an order of the Court." 

I have referred to these cases for the purpose of showing that 
` the appointment of a receiver in such circumstances is not a step or 
process of ‘equitable execution’ ; but the present case is stronger in 
this that the respondent company had under the decree of this 
Court got a first charge on the colliery in question. The question, 
therefore, reduces itself into this, whether the decree in question 
could be executed by the sale of the colliery which, admittedly is 
outside the jurisdiction of this Court on its Original Side. At this 
distance of time it is unnecessary to go into the history of the 
powers of this Court onits Original Side. This Court succeeded 
the Supreme Court and on its Original Side, it had and has all the 
powers which the Supreme Court had. The Supreme Court was a 
Court of equity and under the 18th clause of the Letters Patent of 
the Supreme Court, it assimilated its powers and authority to the 
Court of Chancery in England. The process of the Court of Chan- 
cery was in its origin against the erson in order to enforce a 
decree ; but in time from experience of the evils attendant on this 
mode of procedure, it had recourse to a species of process against 
the property itself by means of writs of sequestration. The Supreme 
Court adopted these processes and exercised its jurisdiction over 
immoveable property situate outside the limits of Calcutta, In 
other words, the Supreme Court executed its decrees by the appoint- 
ment of receivers of immoveable property outside Calcutta. This 


practice was adopted by this Court on its Original Side and has " 


been exercised in numerous cases. (See in this connection the 
remarks of Mr. Justice Markby in Juggodumbs v Puddomoney (2). 
The view I take, therefore, is that this Court on its Original Side 
can in a proper case appoint a receiver of property outside its tersi- 
torial jurisdiction, Whether, however, a proper case has been made 
out in the present instance is another matter. It is unnecessary for 
_me to elaborate that question because it has been referred to very 
fully by the learned Chief Justice. 1 entirely agree with him, if I 


(1) (1862) 1 H. & M. 681. (2) (1875) 15 B, L. R. 318. 
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may say so, that the present record shows a striking lack of 
materials upon which the appointment of a receiver could be justi- 
fied, but in view of the peculiar nature of the property proposed to 
be sold by the appointment ofa receiver, I think an opportunity 
should be given to the parties to adduce before us fresh materials. 

The matter again came up before Rankin, C. J. and C. C. 
Ghose, J. when the following judgments were delivered : 

Rankin, C. J, :—In this case, affidavits have been filed by 
either side upon the question whether this Court should appoint a 
Receiver in execution at its own hand or whether the matter 
should be left to execution proceedings in the local Court at 
Asansol where the colliery is situated. It appears to me that 
this is a case in which it is clearly made out that it would be better 
that this Court should itself appoint a receiver. First of all, that 
a receiver is necessary is, to my mind, reasonably plain, because 
the colliery is not merely a piece of land ; it is a partially equip- 
ped colliery and there is machinery that is to be looked after ; and 
it would also appear that the colliery is flooded with water. In 
order to obtain a reasonable price for a property of this sort, it 
is necessary that it should be carefully looked after and preserved 
and that proper steps should be taken to ensure that the property 1S 
sold in the most advantageous manner. In my judgment, it would 
be much easier to do that if a receiver is appointed by. this 
Court. 

To begin with, it appears that the best chance of finding buy- 
ers for such a concern as this would be to find them by means of 
selling the property in Calcutta, Iam not much impressed with 
the affidavit filed on behalf of the defendant as to the existence of 
a number of Indian buyers who may be called “local buyers." 
I dq not think it at all probable that if the sale of this colliery is 
held in Calcutta, it will escape the notice of any per.oa interested 
in purchase of collieries who -happens to be in Asansol or Dhan- 
bad. In my judgment, it will be much better ifthe sale takes 
place in Calcutta, I think it will also be proper that the recei- 
ver should be appointed by this Court because it will be very 
necessary that the receiver should be given proper directions in 
Certain contingencies and that the sale should be carried out under 
the supervision in certain respects of the Registrar. In the first 
place, the receiver is not to conclude any sale without first of all 
having obtained the sanction of the Registrar. If ithe sale is to. 
take place by public auction, the Registrar is to settle the. condi- 
tions, In the third place, the plaintiffs are. not on account of the 
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defendant to expend any money on de-watering this mine or set- 
ting up further machineries without the sanction ofthe Registrar. 
It appears to me that the best thing to do is for the receiver to 
begin with to see whether he can get offers for the colliery asit 
stands and, if he gets an offer which will be sufficient to meet the 
plaintiffs’ claim, , then it will be possible by giving notice to the 
defendant to give him a chance to say. if he can find ready money 
for de-watering the mine, should he think that this will produce a 
higher price. .It is necessary that, in all these respects, the 
receiver should be properly controlled, andin my judgment, the 
best method for ensuring that is to direct that the receiver should 
be appointed by this Court and that he should be given the direc- 
tions which I have just mentioned and which must be carried out 
under the supervision of the Registrar, 

The Judge’s order will be varied by the directions which I have 
just mentioned save as regards that, this appeal fails and must be 
' dismissed with costs. » 


C. C. Ghose, J: I agree. 
G. C. Chander & Co: Attorneys for the Appellant. 
Dutt & Sen ; Attorneys for the Respondents, 
A, T. M, Appeal dismissed ; Order varied, 
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CRIMINAL REVISION. . 
Before Mr. Justice M. N. Mukherji. 


GANGA DAS BANERJEE AND OTHERS 
9. ; 
KING-EMPEROR.* 


Common gaming house— Public Gambling Act (QII B, C. of 1867), Secs. 1,3, 4, 
6.—Presumption under section 6, when arises. 

Offences under sections 3 and 4 of the Bengal Gambling Act have for their 
foundations as one of the ingredients the fact that the place where the gaming 
goes on is a common gaming house within the meaning of the definition given 
in section I. l 

The presumption under section 6 of the Bengal Public Gambling Act will arise 
if the warrant authorises the search on the footing of the premises being a common 
gaming house, and when the search held under warrant has resulted in a find of 
the instruments of gaming. The reason of the presumption -is that when the 
Magistrate is satisfied on the materials before him that the premises constitute a 
common gaming house, and there is the find, there is a prima facie case. The 
presumption of law arises only in the peculiar circumstances, that are mentioned 
in the statute itself, 

Where the requirements of section 5 of the Bengal Public Gambling Act have 
not been strictly complied with and Magistrate does not say anywhere in the pro- 
ceedings that in issuing the search warrant he was satisfied that the premises 
were used aS a common gaming house, the presumption mentioned in section 6 
of the said Act does not arise and if there is no evidence showing that the 
premises were kept for ths rotor gaiio! the owaer of the house, the premises 
are not common gaming houses, m 

Application for Revision by the Accused under section 435 of 
the Code of Criminal Procedure. 

The petitioner No. 1 was fined Rs. 200 under section 4 of the 
Besgal Gambling Act or in default to rigorous imprisonment for 2 
months and to a fine of Rs. 200 under section 3 of the said Act or 
in default to rigorous imprisonment for 2 months; petitioners 
Nos, 2 to 4 to a fine of Rs. 5o each and Nos. 5 to 7 to a fine of 
Rs, ro each under section 4 of the said Act or in default to rigo- 
rous imprisonment of r month each. 

The other material facts appear from the judgment. 

Mr. Hiralal Gangult for the Petitioners. 

Mr. Birbhusan Dutt for the Crown. 


*Criminal Revision No. 686 of 1929, against the order of J. M. Pringle Esq, 
Sessions Judge, of 24.Perganas, dated the 26th April, 1929, affirming that of 
Babu Satyendra Nath Banerjee, Honorary Magistrate of Alipur, dated the 26th 
March, 1929. ` 


Vou, LIL] HIGH COURT. 


The following judgment was delivered : 

The petitioners have been convicted under sections 3 and 4 of 
the Bengal Public Gambling Act (Act ITI B, C. of 1867), petitioner 
No. 1 under section 3 and all the other petitioners under section 
4 of the ‘said Act. The question for consideration in this Rule is 
whether the convictions are supportable in so far as they are bas- 
ed upon finding that the place where gambling used to go on was 
a common gamirg house within the meaning of the Act. Offences 
under sections 3 and 4 have for their foundation as one of the 
ingredients the fact that the place where gaming goes on is a com- 
mon gaming house within the meaning of the definition given i. 
section I. 

As regards this matter the learned Sessions Judge heldin the 
first instance that “ the petitioner No. r or those who were interest- 
ed in the venture along with him have, not been proved by any 
evidence to have either drawn commission ore worked so as to 
ensure more or less certain profits," He found, however, that ins- 
truments of gaming were found in the premises which were in the 
occupation of the petitioner No, t, who is said to be the lessee of 
the premises ;and as those instruments were found ona search 
purporting to have been carried out under the provisions of section 
5 of the Act, he applied to the case the presumption provided for 
in section 6 thereof. 'The said presumption is to the effect that 
when instruments of gaming are found in a place searched in 
accordance with a warrant issued under section 5, the place is to 
be regarded as a common gaming house until the contrary is 
proved, The question, therefore, is whether the presumption 
upon which the learned Judge has relied really arises in the 
present case. 

The search warrant that was issued under the provisions of 
section 5 of the Act did not state that the premises were used 
as à common gaming house ; but it was stated therein that the 
user of the premises was for unauthorized race-gambling. The 
learned Sessions judge held that user for unauthorized race- 
gambling and user as & common gaming house mean one and 
the same thing. The reasoning upon which the learned Sessions 
Judge came. to that conclusion is that unless the premises were a 
common gaming house the Magistrate could not issue the search 
warrant ; or, in other words, that if the premises were used merely 
for unauthorised race-gambling without it being shown that 
they constituted a common gaming house the learned Magistrate 
could not have very wellissued the search warrant, The learn- 
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ed Sessions Judge has observed further that it must be assumed 
that the Magistrate was aware of the law. On an assumption of 
this character the learned Sessions Judge came to the conclusion 
that the search warrant must have been issued because the Magis- 
trate was satisfied that the premises were a common gaming house 
as defined in section 1 of the Act, 

Iam clearly of opinion that in the process of reasoning that 
the learned Sessions Judge has adopted he has begged the very 
question he had to determine. The question is whether the. 
presumption under section 6 arises in the case, The law says 
that it will arise if the warrant authorized the search on the footing 
of the premises being a common gaming house, and when the 
search held under warrant has resulted in a find of instruments of 
gaming. The reason of the presumption is that where the Magis- 
trate is satisfied on the materials before him that the premises 
constitute a common gaming. house, and there is the find, there 
is a prima facie case. The argument that because there is a find 
and because the search was in execution of a warrant it should be 
taken that the Magistrate must have been satisfied that the pre- 
mises were a common gaming house, and that therefore, the 
Court which tries the case will also take it that they were a com- 
mon gaming house, is to ignore the reason of the presumption 
which is a statutory presumption and to proceed on a wholly 
different line and create a new rule of evidence altogether. 

The presumption of law arises only in the peculiar circumstan- 
ces that are mentioned by the statute itself. In the present 
case the requirements of section 5 of the Act have not been 
strictly complied with, and the Magistrate has not said anywhere 
in the proceedings that in issuing the search warrant he was satis- 
fied that the premises were used as a common gaming house, In 
circgmstances such as these, the presumption mentioned in sec- 
tion 6 of the Act, in my opinion, does not arise. If this 


e presumption does not arise, as I hold that it does not, and as there 


is no evidence showing that the premises were kept for the profit 
or gain of petitioner No. r or his confederates, as the learned 
Sessions Judge has himself observed in his judgment, it must be 
held that it has not been established that the premises were a com- 


. mon gaming house. ‘The petitioners’ convictions therefore, fail. 


The Rule is, accordingly, made absolute, 
The convictions of and sentences passed upon the petitioners 
are set aside and it is ordered that the fines if paid be refunded. 


A. T. M, Rule made absolute, 


Vou. LI. HIGH CoURr. 
Before Mr. Justice Suhrawardy, 


RAKHAL CHANDRA GHOSH 
v. 
PURNA CHANDRA GHOSH, SANITARY INSPECTOR 
OF TANGIPUR* 


Adulievated food —Bengal food Adulteration Act (VI B. C. oj 1919) Sections 6(1), 
7, 2i—‘Articles’, meaning of—Articles of food—Sale for human consump- 
tion—Presumption—Act to be liberally construed—Mixed chavactér of the 
article of food advertised—Sale for kuman consumption, if an offence. 


Articles mentioned in Section 6 of the Bengal Food Adulteration Act are 
presumed to be articles of food and the sale thereof in an adulterated condition 
is an offence and and punishable tinder the Act irrespective of the fact that the 
purchaser knew the articles to be adulterated or otherwise. 


As the Act is intended for the safety of the peaple it should-be construed 
liberally. 


The sale of an article of food for human consumption even if advertised to be 
of a mixed character is an offence under the Act. 


" Application for Revision under section 435 of the Code of 
Criminal Procedure by the Accused. 


The accused was convicted under section 2r read with 
section 6 (1) of the Bengal Food Adulteration Act and 
sentenced to pay a fine of Rs, zoo or in default to simple 
imprisonment for a week, An application for Reference to the 
High Court before the Sessions Judge was rejected. The accused 
then moved the High Court. 


The material facts will appear from the judgment. 


Messrs, Satindra nee Mfukerjti anl Byomkesh Bose for the 
Petitioner, s 
Mr. Sidheswar Chakrabarty for the Opposite Party. 
Mr, Anil Chandra Ray Chowdhury. for the Crown. 
The following judgment was delivered : 


This Rule has been issued on two grounds (1) that the ele- 
ments necessary to constitute an offence under section 6 (1) of 


the Bengal Food Adulteration Act VI of 1919 have not been" 


proved and (2) that as the mustard oil the subject matter of 
the case was sold to the Sanitary Inspeclor not as mustard oil but 
as mixed mill oil and as the signboards in the shop indicate that 


"Criminal Revision No. gto of 1929, against the order of the Sub-Divisional 
Magistrate of Jangipur, dated the 4th May, 1929. 
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mixed mill oil for lighting purposes is only soll the conviction 
under section 6 (r) of the Act is not sustainable. Both the 
grounds may be considered together. 

The facts are that the Sanitary Inspector on the authority from 
the Chairman of the Municipality went to the shop of the accused 
and purchased a quantity of mustard oil which he says was for hu- 
man consumption, After his purchase he divided the oil according 
to the Act into three parts one of which was kept with the shop- 
keeper: It was found on analysis that the oil soll was adulterated 
mustard oil and the owner of the shop was prosecuted and fined 
Rs. 200. It has been found by the trial Court that the oil 
was sold as mustard oil for human consumption and that the oil 
sold was adulterated. Reading section 5 and sections 6 and 7 of the 
Act tozether it would appear that the articles enumerated in sec- 
tion 6 are presumed to be articles of food and therefore it has been 
made penalto sell any such article in an adulterated condition, 
the presumption being that it was sold for human consumption. 
This is clear as in section 5 the expression ‘article of food’ is used, 
whereds in section 6 there is no express provision that the articles 
mentioned in that section must be sold asarticles of food. But 
the Act itself is for making provision for the prevention of adultera- 
tion of food and therefore the articles mentioned in section: are 
considered to be articles of food and the sale thereof in an adulte- 
rated condition is made punishable. Now in this case the facts 
sufficiently proved and found by the lower Court are that the oil 
was sold by the petitioner to the complainant and that the, oil. was 
found to be adulterated. The petitioner says that he had put up 
a board on his shop that he was selling adulterated mustard oil, 
With regard to this signboard I am inclined to believe the Sanitary 
Irfspector when he says thatit was not there on the day of the 
occurrence but it has been subsequently put up. But in’ my 
judgment even if this signboard was on the shop it will. be 
no defence to say that he had notified to the public that he was 
selling adulterated food, The Food Adulteration Act makes it 
penal to sell adulterated articles. It does not excuse the offence 


eon the ground that the purchaser knew that what he was 


purchasing was not pure food stuff, The Act was intended te 
protect the public from using adulterated articles and therefore 
it has made it penal to sell these adulterated articles to persons 
irrespective of the fact that the purchaser knew the article to be 
adulterated or otherwise. With regard to the articles mentioned 
in seclion 6 they are ordinarily articles of food and itis no defence 
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to say that these articles*cin be adulterated and sold in the 
market with the publication of the fact that they are adulterated. 
Section 7 of the Act makes the storing of adulterated things penal. 
In this case it is admitted that the accused sells in his shop Ghee, 
flour, Atta etc which are sold for human consumption. He also sells 
mustard oil and there is no evidence and no allegation for what pur- 
pose the mustard oil which is said to be adulterated was sold in the 
shop except what is stated on the’ signboard. On the other hand 
there is evidence that mustard oil is purchased from his shop 
by people for consumption as an article of food. His own 
witness No. 2 says that no better stuff is available, "that 
he always purchases mustard oil for human consumption from 
the shop though it was advertised as mixed oil. As I have said, 
it is no defence to say that because it was advertised as mixed oil 
the seller though he sells the article for humain consumption is 
enlitled to plead that he had told the purchaser that it was not 
pure in defence in a prosecution under the Act. As the Act is 
intended for the safety of the people in my judgment it should be 
construed liberally. It is no defence to the accused that the 
adulterated oil is stored in his shop for som2 purpose other than 
for consumptioa as an article of human food. I cannot say that 
even if he had taken that defence it would have been a good 
answer, But itis clear that the adulterated mustard oil is kept in 
his shop for being sold to persons for consumption as an article of 
food. In the signboard which hesays he put up in his shop it 
is said that mustard oil is sold for lighting purposes. But there 
is no evidence that any one purchases it for that purpose. As I 
understand the signboard has come into prominence since this 
case, There is also evidence as found by the Magistrate that the 
accused’s shop supplies to the locality the oil at a wholesale rate 
. to small shop-keepers who sell it by retail to the inhabitants of the 
locality for consumption as an article of fool. The mischief 
therefore which is done by his selling adulterated oil in his shop is 
very great. 

I am accordingly of opinion that on the evidence in the case 
the learned Magistrate has come to a right decision and that the 
conviction must be sustained, This Rule is discharged. 


D, K. R. Rule discharged, Conviction sustained, 
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PRIVY COUNCIL. 


PRESENT : Lord Buckmaster, Viscount Dunedin, Lord Tomlin, 
Sir George Lowndes and Sir Binod Mitter. 


P, C. DAL BAHADUR SINGH AND OTHERS, 


1929. — - Us : 
October, 31 BIJAI BAHADUR SINGH AND OTHERS, 


ee 


[On APPEAL FROM THE HicH COURT OF JUDICATURE AT 
ALLAHABAD, | 


Admissibility—Indian Evidence Act (1 of 1872) section 32, sub-sec, (3), section 
33— Statement against pecunzary or proprietary interest of the person making 
it—Adcverse party must have both the right and the opportunity to cross- 
examine— Matter in issue tn both the proceedings, yot substantially the 
same—4Adoption after some fifty years after the death of the husband— Power 
to adopi— Onus probandi—Strict proof essential, 


In section 43:0f the Indian Evidence Act, 1872, which requires that ‘‘ the 
adverse party in the first proceeding had the right and opportunity to cross- 
examine", the word ‘‘and” cannot bs read as ‘or’. The true meaning of the 
section is that the adverse party had both the right and the opportunity of cross- 
examining. , 

Where a power to adopt is exercised by the widow some fifty years after the 
death of her husband, a very grave and serious onus rests upon the defendant 
who seeks to displace the natural succession of property by relying on his 

- adoption. 

After such adoption in pursuance of a power to adopt as stated above, 
the widow applied to the Revenue Court and obtained mutation of the name of 
the boy in place of her own in the revenue papers. In her evidence before the 
Commissioner in the mutation proceedings she stated that she had her hus- 
band's authority to adopt : 

*He/Jd, that the evidence of the widow in the mutation proceedings was not 
admissible, either under section 32, sub-sec, (3) or under section 33, of the [ndian 

e Evidence Act, 1872. 


Â Consolidated appeals No. 105 of 1928 from two decrees, dated 
the 23rd December 1926 of the High Court, Allahabad (Dalal and 
Pullan, J/.) which reversed a judgment and decree, dated the 
7th July 1923, of the Subordinate Judge of Allahabad, and dismiss- 
* ed the plaintiffs-appellants' suit in its entirety. i 
The material facts of the case, for purposes of the present 

report, are sufficientlyifully stated in their Lordship? judgment., 
The Trial Court, in holding that the statement of the widow 
made during the course of the mutation proceedings, was in- 
admissible in evidence in the present suit, observed as follows $— 


-$ 
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* As regards the question whether Ajit Singh had permitted P. C. 
Mussamat Sultan Kanwar to adopt, the only evidence on the 1929 


Nero, 


record is that of a witness Mata. Badal Singh and the statement i 
Dal Bahadur Singh 


of Mussamat Sultan Kanwar made in mutation proceedings started 
on the application filed by Mussamat Sultan Kanwar for the-subs- 
titution of the name of defendant No. 6 in place of her own name. 

As regards the statement of Mussamat Sultan Kanwar I am 
satisfied that it is not admissible against the plaintiffs, It was no 
doubt taken in the presence of Alopi Din Singh who put one or 
two questions to her, but her detailed examination on the question 
of the adoption was not allowed to other parties to the mutation 
proceedings which probably led Alopi Din not to put any ques- 
tion to her oa that point; Moreover the question of possession 
was the only question material in that proceeding and the ques- 
tion of validity of the adoption was d in issue in that proceed- 
ing which is in issue in the present suit." 

The High Court took the opposite view aud held that the 
deposition of Mussamat Sultan Kanwar made in the mutation 
proceelings that she had authority from her. husband to adopta 
son to him, was admissible in evidence under sections 33 and 32, 
sub-sec, (3) of the Evilence Act, 1872. I1 the course of their 
judgment they said: “The reaso1 given by the lower Court for 
holding that the statemant of. Mussamat Sultan Kanwar in the 
mutation proceedings is isadmissible is that she was not fully 
cross-examined or the question of adoption anl also that the 
question of the valility of thealoption was not in issue in that 
proceeding. It is evident that the lower Court only had ia mind 
sec, 33 of the Evidence Act, but even so we do not agree with the 
view taken by him as to this statement, There is no doubt that 
the statement was made by a witness, who is now dead, before a 
person authorized by law to take itand that the proceeding was 
between the same parties. Although, no doubt, mutation proceed- 
ings are decided primarily oa the question of possession, this was 
a case in which the only ground, which was or could be alleged, 
for the entry of this boy's nam> was his adoption, and the question 
of the validity of adoption cin never b» left out of sight at the 
time of making an entry in the revenue papers, because an invali 
adoption conveys no rights. Moreover we find from a perusal of the 
statement that Mussamat Sultan Kanwar was cross-examined at 
length by the pleader representing the present defendants Nos. r 
to 5 whose interests in contesting the adoption were at that time 
identical with thos3 of the plaiatiff’s fatas Alooi D.: Singh 
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1929 toa question by ‘the pleader in cross-examination and not in 


arya 


TNI ND 2 | : 
Dal Bahadur Singh examination-in-chief that she stated: ‘I have made the adoption at 


the dictation of my husband. He had directed me before, as well 
as five or six days before his death, to make an adoption'. Thus 
in our opinion all the provisions of section 33 are present to secure 
the admissibility of this statemant, We are also of the opinion 
that it would not be stretching the language of section 32, clause 
(3) too far to hold that a statement whereby a person renounces 
all right to a property enjoyed for over fifty years, is a statement 
against the pecuniary or proprietary interest of the person making 
it, We, therefore, admit in evidence the statement of Sultan 
Kanwar,” 


v. 
Bijai Bahadur Singh, 


On the merits, the learned Judges considered that the state- 
mentof Sultan Kanwar (that she had her husband's authority 
to make an adoption) was truthful. They concluded their judg- 

° ment in the following words : 


“The lower Court thinks that had Ajit Singh wished to make 
an adoption he would ‘have made one himself or if he'had not 
done so the widow would have made the adoption immediately. 
We are unable to agree with the lower Court on either point, We 
have to consider the facts of the case. Ajit Singh was a man who 
at the age of 75 married a young girl, presumably in the hope that 
she might bear him a son, Such a man would put off making an 
adoption until the last moment, and seeing that he was leaving 
behind him a widow of rot more than 20 years of age it is likely 
enough that he would wish to leave her as free as possible, and 
not throw her at once at the-mercy of her brother by adopting her 
brother'sson. As to the delay by Sultan Kanwar herself we con- 
siderthat she has herself explained it, The moment she made 
the adoption she would lose her own control over the property and 
* would precipitate a suit on the part of the reversioners, By 
keeping the adoption in abeyance she preserved the property in 
her own hands while her brother and his son managed it for her, 
in the hope that she would ultimately convey itto them or their 
descendants by making this adoption, It is not therefore surpris- 

$ * ing to find that she should wait until she was herself on the brink 
of the grave to adopt her brother’s grandson ; that she made an 
adoption is certain and it is equally certain that she herself stated 
that she did so on the direotion of her husband. We see ng 
reason to disbelieve her statement ”, 


Vor, LI.] PRIVY COUNCIL, 


Against the above judgment of the High Court the present 
appeal was preferred to His Majesty in Council. 

DeGruyther K. C. and Dube for the Appellants. 

S. Hyam for the Respondents. 

Their Lordships’ judgment was delivered by 

Lord Buskmaster :—Their Lordships do not desire to hear 
the appellants further, for, in their opinion, this appeal must 
succeed, It is brought against two decrees ofthe High Court of 
Judicature at Allahabad, dated the 23rd December, 1926, both of 
which involve the only point'that is now open for consideration, 
namely, whether or not power was conferred upon Musammat 
Sultan Kunwar by her husband Ajit Singh, to make an adoption 
to him. 

The facts of the cass are these: Ajit Singh died in 1860, 
leaving Musammat Sultan Kunwar his widow. It is 
stated that he had anxiously hoped for heirs, but that hope had 
been disappointed, ani his widow was left without any son or 
daughter to comfort her. She continued in her loneliness until 
1914, and on the 6th October of that year she purported to adopt 
to her husband one Amar Bahadur Singh. It is that adoption that 
is in dispute. So far as the documents and ceremonies are con- 
cerned it is not now impeached, the challenge is against the power 
to adopt and not the process by which the adoption was carried 
out, Consequent on the adoption the widow proceeded to obtain 
a mutation of names in the register, and for that purpose, of 
course, the fact of the adoption-was a necessary piece of evidence. 
These proceedings were opposed by the reversioners, but the 
officer before whom they took place had to decide the dispute on 
the basis of possession and if he was unable to satisfy himself on 
_ this point then he was under an obligation to ascertain by swmmazy 

enquiry as to which; of the parties was best entitled to the 
property. l 

Musammat Sultan Kunwar died in or about October, 1915, 
and litigation ensued. Finally, the present suit was instituted by 
the reversioners against, among others, the adopted son in the 
Court of the Subordinate Judge of Allahabad. The Subordinate 


Judge on the 7th July, 1923,decided against the adoption ; that , 


decision was reversed by the High Court of Judicature at Allaha- 
bad, from which Court the present appeal proceeds, 

The only point pow left for consideration isas to the natute 
~ and value of the evidence that has beén put forward in support 
of the power of adoption. It consists of two elements, and two 
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elements alone : one is contained ina statemant male by Musam- 
mat Sultan Kunwar on the mutation procsediog:, and the other is 
a statement by an old man properly given an1 received in evidence, 
The learned Subordinate Judge thouzht that the evidence of the 
lady was not admissible, an I the Hight Court have tiken a diffe- 
rent view upon that point, 

Now there are two sections, and two -sections alone, of the 
Indian Evidence Act, by virtt> of which the respondents claim 


that the wilow's statement could be properly .received. The first 


is section 32, cl. 3, Under that section a statement of a dead person 
can be admitted when it is against the: pecuniary or proprietary 
interest of the person making it. The privciple upon which such 
statements are regaried as admissible in evidence is that in the 
ordinary course of affairs a person is not likely to make a statement 
to bis own detriment unless it is true. But this sanction is mani- 
festly wanting in the cise of a Hindu widow who, after a lifelong 
enjoyment of her husband's property, desires at the end to pass it 
on to hér own relations, and for this purpose goes through the 
form of adopting her brother's grandson, to effectuate which she is 
bound to allege authority from her husband. 

"Evidence given by a witness in a judicial proceediag or 
before any person authorised by-law to take it, is relevant for 
the purpose of proving in a subsequent judicial proceeding, or in a 
later stage of the sama judicial proceeding, the truth of the facts 
which it states, when the witness is dead"—as is the case here— 
"or cannot be found ;... Provided .that the proceeding was. bet- 
ween the same parties or their representatives in interest, that the 
adverse party in the first proceeding had the right and opportunity 
to cross-examine, ani that the questions in issue were substantially 
the same in the first as in the second proceeding." 

It is suggested thatthere is some change in the language of 
the first of those provisions that have been read, and thit ithe 
words should be '*that the adverse party in the first proceeding 
had the right or opportunity to cross-examine.” Their Lordships 
are not prepared to accept that modification, They think that 
the true reading ofthe section is that the party Bad both the 
tight and the opportunity of cross-examining. In this particular 
case the reversioners sought to cross-examine with regard to the 
creation. ofthe power, and objection was promptly taken that it 
was not the real issue in the mutation proceedings at all, and that, 
therefore, the cross-examination was irrelevant. That objection was 


sustained, but, in spite of this, the cross-examination appeared 


` 
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still to filter through the objection, as it not infrequently does in 
some cases here. In the end there was no doubt that the 
. Commissioner definitely ruled, and it is not disputed that his 
ruling was right, that the question as to the power to adopt was 
notinissue. 'The party therefore never had the opportunity or 
the right to cross-examine upon it, Therefore, under section 33 
again the evidence is not admissible. 

It further follows from what has been said that the issue in 
the mutation proczedings was not substantially the same asin 
the present case, and accordingly under neither of these sections 
was the evidence properly admitted. That throws us back on 
the evidence of a person who is sail to have been present when 
the power to adopt was conferred. Heisan oli man, No one 
knows quite how old he is, and there is no exact reason given as 
to why he shouli have recollected except the circumstances that 
he gives, viz, that he found Musammat Sultan Kunwar unhappy 
and weeping, because she was to be left utterly helpless, and 
that she was consequently told to adopt. It is, of course, pos- 
sible that the unhappiness from which she then suffered through 
het sense of loneliness might swiftly hava passed away, but it is 
certainly remarkable that if she was given power to adopt as some 
solace for her sense of desolation, that she did not attempt to exer- 
cise that power, or, as far as one can see, refer to Or act upon it 
in any way until some fifty years had elapsed. 


Their Lordships’ Board think it would be impossible to rely on 
this piece of evidence and this pisce of evidence alone for the pur- 
pose of satisfying the very grave and seriou3 onu3 that rests upon 
any person who seeks to displace the natural succession of property 
_ by the act of an adoption, In such a case the proof requires strict 
and almost severe scrutiny, and the longer the time goes back from 
the date when the power was givea to the time when it comfs to 
be examined, the more necessary it is having regard to the fallibi- 


lity of human memory and the uncertainty of evidence given after * 


the lapse of such time, to see that the evidence is sufficient and 
strong. 

Their Lordships are unable to find that the evidence of this 
old man alone can be relied upon as evidence sufficient for that 
purpose. Itis atleast important to notice that when a similar 
issue had arisen in which the guardian of the adopted son com- 
promised a dispute on his behalf, the guardian states in plain 
terms that Ajit Singh “ had given no permission in writing to his 
widow to make any adoption.” Thatis not in dispute. “ There 
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is no witness of that time except an old man, and even he is not 
in bis proper senses, I cannot say whether or not Ajit Singh had 
given any permission before the said witness, But the said witness- 
is of that time, ‘There is no evidence as regards verbal permission . 
or permission inswriting" It is perfectly true that there is nothing 


to identify the witness referred to as this particular witness ; but 


it Certainly is remarkable that if there were other witnesses they 
were not produced, and if this is the witness, there is at least 
somc indication given by the guardian of the minor that he wasa 
witness whose evidence was not sufficiently firm to be relied upon 
for this purpose. 

It must be remembered in that case that the statement was 
being made on behalf of the adopted son, and that the guardian 
was compromising a claim made against him in respect of preci- 
sely the same matter, . , 

"There is no reason to support the suggestion that the guardian 
dishonestly gave away the rights of his ward, and, in the face of 
such a warning, their Lordships think it would he impossible to 
place that reliance upon the evidence of the old man which it is 
essential should be placed upon it if the respondents’ contention 
in this case were to prevail, 

The:High Court has undoubtedly based its judgment upon 
a view of the Evidence Act which their Lordships are unable to 
accept. They will accordingly humbly advise His Majesty that 
this appeal must be allowed and the decree of the Subordinate 
Judge restored, with costs here and below. 

Barrow, Rogers, and Nevil ; Solicitors for the Appellants, 

Douglas, Grant and Dold: Solicitors for the Respondents, 


K, J. R. Appeal allowed, 


— ee ee — 
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Vor. LI.| PRIVY COUNCIL, 


Presence: Lord Buckmaster, Viscount Dunedin, Lord Tomlin, 
Sir George Lowndes and Sir Binod Mitter, 


BALKISAN DEVCHAND AND OTHERS 
Z. 


KUNJALAL HIRALAL AGARWALLA, SINCE DECEASED, 
AND OTHERS, 3 


(On AprPEAL-FROM THE HiH COURT or JUDICATURE AT BOMBay,] 

Hindu Law— Migrating family retaining iis law of origin—Adoption by widow 
without express authority of her husband—Distinction between the Bombay 
and Benares Schools —Necessity—Onus probandi~Widew *'' anticipating” 
fuluré necessities, 


Although according to the Bombay School of Hindu Law a widow may adopt 
a son to her husband without express authority from the deceased, among Agar- 
wala Marwadis, residing in Khandesh, in the Bombay Presidency, whose ances- 
tors originally came from the Delhi District (where the Benares School of Hindu 
Law was applicable), a widow cannot validly adopt without express authority 
for that purpose. 

In the case of a sale by a Hinds widow of her deceased husband's property, 
the burden of proof is on the purchaser to establish legal necessity. 


Ordinarily, a Hindu widow cannot anticipate future necessities*, — : 

Appeal No. 58 of 1927 from a decree of the High Court, 
Bombay (Fawcett and Coyajee //.), dated the 21st September 1925, 
reversing a decree of the Subordinate Judge of Jalgaon, dated the 


“goth June 1923. 


The respondents (plaintiffs) sued to eject the ' defendants 
(appellants) from certain lands which had beenthe property of 
one Balmukand Thakurdas, deceased, as having devolvsd on them 
(plaintiffs) as his heirs and reversioners, ° 


Balmukand Thakurdas, a Hindu living in the Khandesh district 
of the Bombay Presidency, died there in the year 1904 leaving two® 
widows, Champabai and fankibai. Champabai in the year 1908 
purported to ađopt one Rupchand in the exercise of her right 
as senior widow of a Hindu residing in Western India. Thereafter 
the adopting widow (Champabai) and the adopted son (Rupchagd) 


sold the lands in suit to the defendant for Rs. 4500 in August xgrr'" 


* Compare Mayne's Hindu Law, 7th ed ; para 633, where it is laid down that 
* she (the widow) must wait till the necessity arises. She must not anticipate 
her wants by raising money, or cóntracting for the discharge of- such liabilities 
before they arise"—k. J. R- 
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P. C. and put them in possession thereof. The plaintiffs (reversioners 
1929. of Balmukand Thakurdas, deceased) on 31st January 1922 brought 
a . . . . 
Suc edan 4 the present suit against the defendants claiming to eject them from 


ov. the lands in question. The Subordinate Judge framed the following 
ae issues in the suit :— 
— I. Whether the plaintiffs have proved the invalidity of the 
adoption of one of the defendants’ vendors (namely, Rupchand), 

2. Ifthe above issue be found against the defendants, whether 
they (the defendants) have proved legal necessity for the sale by 
the widow Champabai in their favour, 

The Subordinate Judge found the first issue in favour of the 
plaintiffs, but found the second issue for the defendants, and 
accordingly dismissed the suit. 

On the question of adoption, the Subordinate Judge held that 
the Benares School of Hindu Law would be applicable to these 
parties who were Agarwal Marwadis migrating to Khandesh from 
Northern India (i.e, Delhi, the Punjab, &c) He concluded his 
judgment in the following words ;— 

“ [t is their personal law they are presumed to carry with them, ` 
unless it be proved that they have adopted the locallaw of the 
Bombay School,.—Under the Benares School of Hindu Law aa 
adoption (by a widow) without the express permission of her de- 
ceased husband would be invalid. No such permission is proved 
here by the defendants. I hold that the presumption is in plain- 
tiffs’ favour that the Benares School of Hindu Law is applicable to 
these parties and that the defendants have not rebutted that 
presumption. I hold that the adoption was hence invalid", 

On the question of necessity, the Subordinate Judge held that the 
defendants had proved‘a legal necessity for the sale by Champabai: 
holding that Champabai and Rupchand made the sale to obtain 
money for a pilgrimage to Badrinarayan which was beneficial to 
ier husband and to meet the costs of litigation and that the bulk 
at any rate of the sale proceeds was spent for those purposes. He 
accordingly dismissed the suit. 

The plaintiffs appealed and the High Court allowed the appeal 
and passed a decree ejecting the defendants. They confined their 

judgment to the point of necessity. They held that it was not 
proved that Champabai sold the property to meet the expenses of ` 
the pilgrimage or of litigation and thought that the sale was made 
and taken in reliance on Rupchand's title as adopted son. 

Mr. Justice Coyajee, who delivered the leading judgment in 

the case, observed ;— 


- 
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" Now the burden lay onthe defendant to prove either the P. C. 

existence of legal necessity ora proper and dona fide enquiry by 1929. 

the alienee as to the existence of such necessity. The evidence >. “Y 
Balkisan Devchand 


adduced in this case shows that Balmukand left considerable land- 
ed property and a large money-lending business, It is thus clear 
that Champabai was in possession and enjoyment of considerable 
property. The memo, exhibit 52, includes, among others, two 
items : (1) Rs, 2121 being expenses in connection with her pilgri- 
mage to Badri Narayan ; (2) Rs. 2313 for Court expenses. And 
it is contended that, at any rate, these two items sufficiently prove 
the existence of legal necessity, As regards the first item, there is 
no satisfactory evidence adduced to show that she sold the pro- 
perty in suit in order to enable her to go on a pilgrimage and to 
meet the expenses of such pilgrimage. According to the trial 
Judge, the entries in Champabai’s books of account show that she 
made the pilgrimage some time between April and July 1912. It 
is adniitted by the witness Dagadu Dullabhdas thatat the date of 
the sale deed (namely, August, 1911) Champabai had, according 
to the account books, a sum of nearly Rs, 1600 in her hands, It 
is, therefore, difficult to connect this alienation with the pilgrimage 
which she appears to have made some eight months later. The 
Judge says on this point: “ The amount raised would however 
appear to be much in excess ofthe need. But no exact amount 
could have been foreseen, ......... When once the necessity is 
established the widow should be allowed ‘ some latitude in the 
exercise of her powers’. The purchaser also could not exactly 
foresee the exact amount needed for the purpose," The answer, 
however, is that the circumstarces fall short of proving that 
she sold the property in order to meet the expenses of a 
pilgrimage. z 
" As regards the second item, namely the sum of Rs, 2313 
shown in exhibit 52 for Court expenses, we do not know under 
what circumstances those expenses had been incurred. It is not 
shown that they were incurred in connection with any litigation 
for the preservation of the estate. It is true that in or about the 
year 1906 there was some litigation between Champabai and Janki- 
bai : but as the trial Judge points out, the lands in suit were sold by”, 
Champabai ata time when the disputes, between the two widows, 
were settled and Rupchand was adopted. In these circumstances, 
it is difficult to see how this item of expenses could justify the sale 
in question, The learned Judge, however, says: ' Champabai 
was a lady of sufficiently mature age. She was not a spendthrift, 
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It is not alleged that she was imprulent in managing the property. 
If then she had larg; balances as plaintiff No. r says, she would not 
have sold such properties.’ The question, however, is not 
whether the. widow was an uawise or an improvident person ; 
the question rather is whether the alienee has discharged the bur- 
den which lay on him to satisfy th» Court that there was a legal 
necessity justifyiag the transaction, or that at any rate, by proper 
and bona fide enquiries he had satisfied himself as to the existence 
of such necessity. Itseems to mə, however, that at the date of 
the sale this question as to the existence or absence of a legal 
necessity was not present to the minds of the parties, The sale 
was effected by Rupchand, with the concurrence of Champabai, 
both as her validly adopted son and as owner of the property. 
Later it was provad that his adoptioa was invalid and inoperative. 
Itisin these circumstances that the defendant now ignores 
Rupchand's participatioa in the transaction ; he alleges that the 
property was alienated by Chimopabaii,aa11 that the alienation was 
valid because there was a legal necessity for it. -He seeks to 
justify the sale by attemptiaz to show that in the material year 
Champabai’s expenses (inclusive of the two items referred to above) 
exceeded her income. The defendant ha; not proved that her 
expenses in that year did exceed her income from all sources. 
However that may be, the evidence adducsd in this case falls, in 
my opinion, far short of proving either the existence of a legal 
necessity forthe sale or that the alienee had made proper and 
bona fide enquiries as to the existence of such necessity” 

Mr, Justice Fawcett, in a concurring judgmant, added :— 
* The Subordinate Judge practically treated the case as if the 
burden of proof rested upon the plaintiffs to show that there was no 
legal necessity. The accounts relied upon by the defendants do 
nof clearly show exactly what income Champaboi had and how far 
such income was in excess of her ordinary expenses or the reverse. 
The Subordinate Judge mikes a supposition of her having to incur 
expenditure in litigation, ete ia support of which there is no 
substantial evidence ; and it is quite clear that Champabai at the 
time had a very considerable income from which, in the ordinary 
tourse, she might have covered the expenses of her pilgrim- 
age", 7 

Against the judgment of the High Court the defendants pre- 
ferred the present appeal to His Majesty in Council. ; 

Dunne K, C. and Raikes for the Appellants. 

_ The Respondents were so. represented at the hearing, 


Vor. LI] PRIVY COUNCIL. 


Their Lordships’ judgment was delivered by 


Lord Buckmaster:—The dispute in this ‘case arises as to 
the ownership of certain lands in the East Khandesh District, within 
the Presidency of Bombay, and it depends upon determining 


whether or no a deed that was executed on the rrth August, 1g11, ` 


by a widow and her adopted son was or was not valid. The suit to 
' determine the dispute was brought by the reversioners, who would 
have been entitled had the deed been void, and it was brought 
against the purchasers, who are the present appellants. 


The validity of the deed is challenged upon two distinct 
grounds. It is first of all alleged that the adopted son, who with 
the Hindu widow, formed the vendors, had never been properly 
adopted, and secondly that there was no necessity that would have 
justified the sale by the widow alone. 


The first point arises in this way. The property was, as stated, 
within the Presidency of Bombay, and within that Presidency it 
would be possible to establish adoption without proving that the 
widow had express authority for that purpose ; but that would not 
be the case within the School of Benares, whose law was applica- 
-ble in the District of Delhi, from which it is said that the ancestors 
of the husband of the widow originally came, In this case it is 
only the existence of the power and not the performance of the 
ceremony that is questioned and itis therefore only essential to 
see whether or not that statement was established, The evidence 
upon it is undoubtedly slight ; but there is some evidence which, 
in their Lordships’ opinion is sufficient to show that that was the 
origin of the family. There is the definite statement that the oid 
customs prevailing on the Delhi side were still good among the 
family, and, in their Lordships’ opinion, that can only be properly 
referable to the fact that those customs had been introduced iato 
their present place from Delhi, whence they had originally 
sprung. 

If that were the case, there then was no proper adoption, 
and the deed would depend entirely for its validity upon the 
purchaser being able to establish that there was necessity that 
justified its execution. The burden of that lies upon him and, 
in their Lordships’ opinion, the reasons that have been given why 
that burden has not been discharged are sufficient. The most 
notable and critical of all the points is this, that at the date when 
the deed was executed the widow had admittedly in her possession 
1600 rupees, and the expenses which it is alleged justified the sale 
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on the ground that.there was necessity might not even then have 
been in contemplation and certainly, so far as the evidence goes, 
had not then been incurred. Their Lordships think that the criti- 
cism of the High Court upon the facts as showa is justified and 
that the necessity has not been established. 


It is, of course, a mitter of comment that, if in fact the adoption 
were good, there was no need whatever to coisiler the question of 
the necessity, and that consequently the form of the deed: itself 
shows that necessity was not the motive for its execution ; but it is 
pointed out by Mr. Dunne, andit isa mutter that deserves consi- — 
deration, that it may well have been that the parties thought the’ 
adoption might be invalid and that necessity was required. How- 
ever, in their Lordships’ view, the proof of it has failed and this 
appeal must be dismissed. 

Their Lordships will humbly advise His Majesty accordingly. 
As the respondents have not appeared, there will be no order as 
to costs. - 


T. L. Wilson &*.Co: Solicitors for the Appellants, 
None for the Respondents. | 
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K, J. R. Appeal dismissed. 
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Vor. L1.] HIGH COURT, 
APPELLATE CIVIL. 
Before Mr, Justice Mukerji, and Mr. Justice Guha. 


MOHINI MOHAN SINGH AND OTHERS 
2. 


SITA NATH BASAK,* 


Copyright—Infringement of—The Indian Copyright Act (IH of 1914), Secs. 
6,7,35— Work not original in the proper sense but compiled or prepared from 
materials which are open to all—Damages. 


Per Mukerji, F: The question in the present case was not whether the 
plaintiff had a copyright in his book but whether there had been infringement of 
that copyright. Infringing is defined in section 35 of the Copyright Act as mean- 
ing the making of a copy including any colourable imitation, of the work. 
Whether 2 work is a colourable imitation of another is a question of fact. Simi- 
larity is a great point to be considered in this connection, but mere similarity is 
not enough. 


Per Guha, F: The compiler of a work in which absolute originality is of 
necessity excluded, is entitled to make use of preceding works upon the 
subject, where he bestows such mental labour upon what he has taken 
and subjects it to such revision and correction as to produce an original work. It 
has to be determined whether ina particular case the work isa legitimate use 
of another man’s publication in the fair exercise of a mental operation deserving 
the character of original work. 


Although in this case, it could not be said for certain that the defendants’ 
work was a mere imitation of the plaintiff's work, as there were differences and 
improvements in the later publication, the impression was left that the defen. 
dants in their works had largely copied the plaintiff's book. 


Per Mukerji, f :—Though similarity was to a large extent inevitable, and 
each one of the points of similarity might not be worth anything, a conglomera- 
tion of many points of similarity constituted a strange coincidence, pointed to the 
defendants having copied from the plaintiff's book. 


Per Curiam: The rights conferred upon the owner of copyright by sections 2 


6 and 7 of the Copyright Act are based on different grounds, that under section 
6 he has the usual remedies available where a similar right of property is 
infringed and can recover damages for the loss sustained by infringement or, if 
he prefers, payment of the profits resulting from piracy ; and that under section 
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7 he has an action of detinue in respect of unsold infringing copies and plates a 


which by virtue of the section are deemed to be his Own property and an action 
for conversion in respect of such infringing copies and plates as may have been 

#Appeal from Original Decree No, 344 of 1927 with cross-objection; against 
the decree of H. G. Wai¢ht Esq., Additional District Judge of Dacca, dated the 
18th August, 1927. 


244 


CIVIL, 


1930. 


ow 
Mohini Mohan Singh 


v. 
Sita Nath Basak. 


January, 22, 


THE CALCUTTA LAW JOURNAL, (Von, LI. 


sold ; and further that the measure of damages for conversion under section 7 is 
not limited to profits but extends to the full value of the work converted. 


Where the plaintiff was given damages on the basis of his election, and was 
also given delivery of the unsold infringing copies and plates, his contention that 
he should be given damages under section 7 of the Copyright Act could 
not be entertained as his prayers were only in the alternative. 


Appeal by the Defendants, and cross-objection by the Plaintiff, 
Suit for injunction and damages, 
The material facts appear from the judgment. 


Dr. Bijan Kumar Mukherji and Mr, Apurbadhan Mukherji 
for the Appellants, l 


Dr, Naresh Chandra Sen Gupta and Mr. Krishna Kishore 


Basak for the Respondent. 
C. A. V. 


The following judgments were delivered : 


Mukerji J:—The plaintiff is the author of a book entitled 
*t Adarshalipi—O—Saral—Barna—Parichay” which was first pub- 
lished in 1902 and bas seen numerous editions since then. In 1919 
the defendant published two books called “ Nutan Patsala Adar- 
shalipi Prathambhag" and “ Nutan Maktab Adarshalipi Pratham- 
bhag" respectively. This suit was instituted for injunction -and 
damages on the ground that the plaintiff's copyright in his book 
had been infringed by the defendants by the publications aforesaid. 
The suit was’ dismissed in the first instance, but on an appeal by 
the plaintiff to this Court that decree was set aside and the suit 
ordered to be tried further, upon the ground that the relative 
situation of the parties had not been correctly appreciated by the 
trial Court, This Court held that upon statutory presumption 
as also on admission the plaintiff's copyright in his book had been 
established, and the question whether there was infringement 


e thereof needed determination. Such further trial, it was directed, 


should be held in the light of opinion of experts who might be 
appointed Commissioners to investigate and report on the matters 
in issue. 

' e The further trial directed by this Court having been held, the 


* Additional District Judge made a decree granting the plaintiff 


a perpetual injunction restrainiog the defendants their agents and 
servants from printing, publishing and selling their two books and 
further from doing any. other act infringing: the plaintiffs copyright, 
and also for destruction of all copies of the said books and.the plates, 
etc, inrespect thereof and has also given the plaintiff a decree 


Vor. LI.] HIGH COURT, 


for damages fora sum of Rs, 2425. The defendants have then 
appealed to this Court and there isa cross-objection on behalf of 
the plaintiff, 

On behalf of the appellants it has been contended that both as 
to form and substance the materials in their books, just as much 
as the materials in the plaintiffs book, are matters of common 
knowledge, the books of both the parties merely embodying what 
is ordinarily taught to children and in the order in which it is 
taught, and that is not possible to make any variation in respect 
of such materials either in their substance or in the manner of 
their presentation: It is said that both the parties thus derived 
their materials from non-copyright sources. It has been said that 
the similarities that are noticeable in the rival books are inevitable 
and are not sufficiently indicative of a desire to make the defen- 
dants two books, a colourable imitation of the plaintiffs book. It 
has further been urged that where the mode of presentation or 
illustrations admit of a variation, there is abundant evidence of 
such variation in the defendants’ books, which shows the indepen- 
dent exercise of industry, intelligence and skill on their part just 
asmuch as the plaintiff has done in his book, 


"The defendants two books are Exhibit 2 and Exhibit 3, and 
the plaintiffs book Exhibit 1, The first 15 pages of the books Exhi- 
bit 2 and Exhibit 3 are exactly the same, and as regards the remain- 
ing pages, pages 16 to 26 of Exhibit 2 correspond to pages 16 to 24 
of Exhibit 3 ; the manner of presentation is much the same, only 
the matter in the former is alittle more, the difference in subs- 
tance being such as would make the former suitable for Hindus 
and the latter for Mahomedans, In the remaining pages of the 
two books the matter is distinctly different, both as to form 
and substance. Comparing the defendants’ books Exhibit 
2 and Exhibit 3 taken together with the plaintiff's "book 


Exhibit 1, it appears that page r of Exhibit x contains the. 


same matter as page r of Exhibits 2 and 3. They are the vowels 
in their proper order. In page 2 of Exhibits 2 and 3 
the vowels are given promiscuously, for which there is no corres- 
ponding matter in ExhiFit r, The consonants in their proper order 
and the numerals from I to o are givenin page 2 of Exhibit*r. 
These are given in page 3 of Exhibits 2 and 3. In page 4 of 
Exhibits 2 and 3 are given the consonants promiscuously for which 
there is nothing corresponding in Exhibit r. In pages 3 to 8 of 
Exhibit 1 are given spellings and the*order followed is to give a list 
of the vowels and giving a combination of each consonant with the 
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vowels taken seviatim, This is given in pages 5 to ro of Exhibits 2 
and 3 with the -variation that at the beginning the two forms of 
alphabets as regards vowels are given in Exhibits 2 and ‘3, whereas 
in Exhibit 1 only one form of them is given. Then the forms of 
Reffala are shown in Exhibit 1 at page 9g and thereafter the seven 
kinds of Reffala, ja, ra, /a, 63, na, ma, and ref are taken one by one 
and are shown as applied to the consonants one after another, from 
pages 9 to 14. In Exhibits 2 and 3 the order of the forms of 
Reffala is somewhat different, it being ja, rz, ref, ba, ma, ma, la, 
not the right order to follow, and this goes on to page’-13, At 
pages 14 and 15 of Exhibit 1 are the Aska falas which are given 
at page 14 of Exhibits 2 and 3. Then come Askafalas at page 15 
of Exhibit 1 which are also given in page r4 of Exhibits 2 and 3. 
Some illustrations of compounds of consonants are next given in 
Exhibit 1 at page 16 while other and different. illustrations thereof 


are given in Exhibits 2 and 3 at page 15. In Exhibit r from pages 


17 to 24 are to be found vowels and consonants taken serially and a 
sentence beginning with each vowel or consonant is given but the 
sentences given are in prose. The same method is followed in 


, Exhibits 2 and 3 from page r7 butin Exhibit 3 it stops abruptly 


with the consonant /a at page 21 of Exhibit 3 while it goes on to 
the end in Exhibit 2 at page 24, and these sentences are in verse 
in pairs, the difference between Exhibit.2 and Exhibit 3 in this 
respect being inthe composition, as being suitable to Hindus or 
Mahomedans, A short composition is to be found at page 25 of 
Exhibit 1 to which correspond a pair of lines in verse in the end of 
page 23 in Exhibit 2—the matter being entirely different. Then 
comes a list of names of persons as samples at page 26 in Exhibit r 
to which corresponds a list of some other names in Exhibits 2 and 
3, the matters in the said two Exhibits being different from each 
other, At page 27 of Exhibit r isa sample of handwriting which 
does not appear in Exhibit 2 or Exhibit.3. At page 28 of Exhibit r 


* is the Sata#ia which is to be found in page 25 of Exhibit 2 and in 


page 23 of Exhibit 3. The Karakea is at page 29 and a part of 
page 30 of Exhibit 1, and at pages 26 and 24 of Exhibits 2 and 3 
respectively. The matter in the rest of the pages of Exhibit r is 


. very different from that in the remaining pages of Exhibits 2 and 3, 


there being considerable ‘dissimilarity between Exhibit 2 and 
Exhibit 3 themselves in respect thereof, 

There were two witnesses examined on behalf of the plaintiff as 
experts and two others on behalf of the defendants, It would be 
tedious to deal with their evidence in detail, The plaintiff’s experts 
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have sought to make out that there is similarity between some forms 

or combinations adopted by the plaintiff with those given in the 

defendants’ books and that in certain cases in the form itself is a 

mistake or is an unusual one or is one that is obsolete or is one of 

several alternatives ; while on the other hand in their cross-exa- 

mination and upon the evidence of the defendants! experts it has 

been shown that mistaken forms are themselves in use, or the 

unusual or obsolete forms are the really correct ones, and further 

there is evidence that if some one of several alternative forms has 

been adopted by the defendants, as the plaintiff has done, the 

defendants have in some cases also given another alternative form 

as well, Other publications against which similar complaints may 

be made have been put in on behalf of the defendants in order to 

‘show that there was no originality in the plaintiff's book in th: 

adoption of those forms and that their origin may well be supposed 

to have lain in some non-copyright source. 

. Several cases have been brought to our notice to assist us in 
determining whether in the circumstances disclosed it should or 
should not be held that there was infringement. On behalf of the 

appellant the case of Walter v. Lane (1), on which the learned 
Judge has relied has been discussed and it has been shown that it 
isonly such addition to materials derived from a non-copyright 

source which may be regarded as something "original" that is to be 

considered worthy of protection. Reliance has been placed on behalf 
of the appellants upon the proposition that their defence as to 
common source should prevail as the plaintiff had merely embodied 
in his work information which is a matter of common knowledge or 
common observation on selections from non-copyright sources. 
Kelly v. Morris (2) and Leslie v. Young and Sons (3) have been 
placed before us as showing how far the compiler of information 

from sources common to all may be protected and whata sub- 
sequent compiler of such information, which must of necessity be 
identical in all cases if correctly given, is expected to do, and it 

has been argued that where independent work was necessary that 

has been done. It has been argued that the defendants were at 
liberty to make some use of the plaintiffs book if they so wished, 

in order and to explain the limits of legitimate use reliance has been’ 
placed upon Wilkins v. Aikin (4) It has further been argued that 
on the principles enunciated in Baily v. Taylor (5) that where the 


(1) [1900] A. C. 539. i 
(2) (1866) L. R, 1 Eq. 697. (3) [1894] A, C. 335. 
(4) (1810) 17 Ves, 422. (5) (1829) 1 Russ, & M. 73. 
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subject of the alleged piracy is an inconsiderable part of the book 
and contains rnerely the reproduction of some alphabets or com- 
binations no injunction should have been granted. The principles 
enunciated in Pike v. Nicholas (1), have been relied upon for the 
purpose of showing that'a great deal of similarity must necessarily 
and naturally be found in compilations of this character and that 
similarity therefore is not a ground on which the plaintiff is entitled 
to relief, On bebalf of the respondents the p eculiar features of each 
of the above decisions have been pointed eut and reference has also 
been made on their behalf to the cases of Jarrold v. Heywood (2) 
and Moffat and Paige v. Gill & sons (3). In the former of these 
cases it was said that if any part of a book is a transcript:of another 
work or with only colourable additions and variations and prepared 
without any real independent literary labour such portion of the 
work complained of is piratical ; but it is impossible to establish a 
charge of piracy where it is necessary to track mere passages and 
lines through hundreds of pages or where the authors of a work 
challenged as piratical have honestly applied their labours to vari- 
ous sources of information, It has been argued relying upon this 
case that the evidence that has been adduced on behalf of the 
defendants to show how the book was composed is wholly untrust- 
worthy and that on their own showing they wanted to injure the 
plaintiffs book, The second case laid down on a consideration of 
the more accepted decisions that an author may avail himself of 
common sources of information on a subject but he is not entitled to 
save himself pain and labour by adopting a predecessor's work with 
colourable variations even though such predecessor's work is based 
on materials which are common property. In this case the-Lord 
Justices quoted with approval what was said by Wilson J. in 
Maemillan v Suresh Chunder Deb (4). Reference has also been made 
orP behalf of the respondent to the decision of the Judicial Com- 
mittee in the case of Macmillan & Co. v. K. and J, Cooper (5). 
The question in the present case is not whether the plaintiff 
had a copyright in his book but whether there has been infringe- 
ment of that copyright. That being the question we have first to 
see what isthe meaning of infringing. Infringing is defined in 
esection 35 of the-Act as meaning the making of a copy, including 
any colourable imitation, of the work. The question therefore is 
whether a colourable imitation has been made, Whether a work 


(1) (1869) L. R. 5 Ch, A. 251. (2) (1869-70) 18 W., R. (Eng.) 279. 
(3) (1901-2) 15 W. R. (Eng-) 523. (4) (1890) I. L. R., 17 Cale, 951. 
(5) (1923) L. R. 51 I. A. 109. 
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is a colourable imitation of another must necessarily be a question 
of fact, Similarity is a great point to be considered in this connec- 
tion, but mere similarity is not enough as it may be due to any 
one of four hypothesis as Copinger points out at page 134, 6th 
Edition, viz, (1) to mere chance, (2) to both works being taken 
from a common source, (3) to- plaintiff's work being taken from the 
defendants’, and (4) defendant's work being taken from the plain- 
tiffs and each case must depend upon its own circumstances, In 
the present cise hypothesis (3) has to be excluded. Now as 
regards the first 16 pages of Exhibit r the arrangement followed in 
Exhibits 2 and 3 is almost exactly the same as that followed in Ex- 
hibit r, but mere similarity of arrangement is not conclusive, and 
it is possible that both parties have followed the order in which 
language is taught in the elementary schools, On the question of 
Similarity of arrangement in the matter appearing in pages 17 
to 24 also not much stress can be laid as the arrangement 
merely reproduces a recognised mode of teaching children 
to learn sentences beginning with vowels and consonants 
in their order. But what is significant in our opinion is that 
while after the sentences so framed, the plaintiff at page 25 has 
chosen to devote a page for a composition, the defendants have 
done exactly the similar thing in a verse of two ‘lines at page 23 
of Exhibit 2. Then follows a list of names in Exhibit 1 at page 24 
and a similar thing also appears at page 24 of Exhibit 2 and page 22 
of Exhibit 3, Immediately at this point, after the sample in hand- 
writing in Exhibit r which the defendants would not give on 
account of the decree ia a previous case, is given Satakia at p. 24 
in Exhibit xr and the same thing in very similar style is 
reproduced at page 25 of Exhibit 2 and page 23 of Exhibit 3, 
Next follow the Xarakia at page 29 of Exhibit 1 and so®in 
Exhibits 2 and 3 at pages 26 and 24, As regards the order of 
Satakia and KXarakia no objection may be taken, but the 
singularity in both the productions is that the Aarasf2 runs up to 
too instead of 82 which is the point up to which it is ordinarily 
taught. The form of production too as regards Karakia is much 
the same, the only difference being in the space which it occupies, 
in the two sets of books. As regards individual letters or combi- 
nations of letters we are not prepared to place any reliance on 
some of those that have been put forward to show the imitation, 
but those that strike us most as being against the defendants are 
ru, $4, soo, Sree, fba, iba, swa, Skoa, sika, kia; andthe most 
remarkable of ‘the whole lot is the extraordinary combination of 
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una and sha and /a and ra. Though similarity is to a large extent 
inevitable, and each one of the points of similarity may not be worth 
anything, a conglomeration of so many points of similarity which, 
in the opinion of the defendants’ own expert, constitutes a strange 
coincidence, points to the defendants having copied from the plain- 
tiffs book, So far as these pages are concerned we think that 
whoever may have prepared the materials in Exhibit 2 and Exhibit 
3 for printing, must in our opinion, have had Exhibit r before him 
which he wanted closely to follow so that Exhibit 2 or Exhibit 3. 
might resemble Exhibit r to the utmost extent consistent with 
safety, and departing from it only where such departure would be 
an obvious improvement. The difference or dissimilarity that 
exists is, in our opinion, to borrow the words of James, V.C. in 
the case of Jarrold v. Heywood (1), “ part of the defendants 
authors’ fraud and artful disguise of what they had done." Then 
again the portion of the defendants’ book in which original labour 
is found is not quite in keeping with the title they have given 
to their books but seems to have been the result of an effort to 
imitate the plaintiffs’ book in its form of presentation, By itself it 
is nothing, but it affords evidence of a design on the part of the 
defendants, E 

Appellants’ next objection is as regards the damages that have 
been awarded. The learned fudge has assessed damages on the 
footing of what he considered to be the loss which the plaintiff 
has sustained. The appellants’ contention is that according to 
the learned Judge himself the evidence as to such lossis scanty 
and they therefore contend that the materials on which the damages 
have been assessed are wholly insufficient. The respondent on 
the other hand in his cross-objection alleges that the damages have 
ben assessed on an erroneous principle, and that the true measure 
of damages in such a case is as contemplated in section 7 of the 
Act, that is to say, that the offending copies should be deemed to 
be the plaintiff’s property and the plaintiff should be held entitled 
to the full value of the work converted. 

The respondents! argument overlooks the distinction between 
esections 6 and 7 of the Act and his own prayers in the plaint which 
are in the alternative i.e. prayers IT and III the damages claimed 
in prayer II being under section 6 and those claimed in .the alterna- 
tive in prayer III being meant to be under section 7 of the Act, 
The distinction between the two sections has been pointed out by 


(1) (1870) 18 W. R, (Eng) 279. 
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Peterson, J. in Birn’ Bros. Lid, v. Keene & Co, Lid. (1) and it has 
been observed that the rights conferred upon the owner of copyright 
by sections 6 and 7 of the Copyright Act 1911 are based on diffe- 
rent grounds, that under section 6 he hag the usual remedies avail- 
able where a similar right of property is infringed and can 
recover damages for the loss sustained by infringement or, if he 
prefers payment of the profits resulting. from piracy ; and that 
under sectio1 7 he has an action of detinue in respect of unsold ins 
fringing copies and plates waich by virtue of the section are deem- 
ed to be his own property and an action for conversion in respect 
of such infringing copies and plates as may have been sold; and 
further that the measure of damages for conversion under section 
7 is not limited to profits but extends to the full value of the work 
converted, In this case the plaintiff asked for damages i. e. under 
section 6 and from the evidence that he adduced he.appears to 
have elected to proceed oa the footing of the loss sustained by the 
infringement and not on.the footing of the profits resulting 
from piracy, and in the alternative under section 7 for the delivery 
of the unsold infringing copies anl plates and damages on the 
footing of conversion in respect of infringing copies sold. He has 
been given damages under section 6 on the- basis of his election, 
and has also been given delivery of the unsold infringing copies 
and plates. Whether he should have both in view of the alterna- 
tive prayers in his plaint may be a question, but the order for 
delivery has not been challenged on behalf of the defendants as 
being in excess and we need not disturb it, But the respondents’ 
contention that he should now be given damages under section 7 
cannot be entertained because -his prayers II and III were only 
in the alternative. As regards the, appellants’ contention that the 
decree for damages, such as has been passed, is unsuppertable, 
we are not prepared to hold in his favour. In our opinion the 
assessment made by the Judge is not an unreasonable one. * 
The appeal and the cross-objection are both dismissed. The 
respondent will get his costs in the appeal, hearing fee, 5 gold 

mohurs, 
- Guha, J: The substantial question at issue between, thé 
parties to this appeal is the question of infringement of copyright 
by imitation. The principles underlying the provisions of section 
35 of the Indian Copyright Act, rgr4 which have to be considered 
in the:present case have been discussed and defined in numerous 
cases, the most important of which have been placed before us. in 

(1) [1918] 2 Ch. 28:. E" OT 
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imitation or a colourable imitation of another, must necessarily be - 
question of fact, and difficulty arises in the application iof the 
principles to the facts and circumstances of a particular case. As 
Guha, 3. has been observed by Wilson, J. in the case of Macmillan v. 
EB Suresh Chunder Deb, (1) “inthe case of works not original in the 
-proper sense of the term, but compiled or prepared from materials 
which are open to all as in the case before us, the principle is that 
a person is not at liberty to use or avail himself of the labour 
which another has bestowed for the purpose of producing his works, 
that is, in fact merely to take away the result of another man's 
‘labour, or in other words, his property"—the last passage being a 
quotation by the learned Judge from a statement of the law by 
Hall, V: C. in Hogg v. Scott. (2). The rule thus stated was again 
laid down by their Lordships of the Judicial Committee of the Privy 
Council in the case of Mcmillan & Co. v. K. and J. Cooper (3) 
in this form : the question is whether there has been expended upon 
the work charged with infringement, sufficient knowledge, labour 
orjudgment, to give it a quality or character which the work 
infringed did not possess, and which differentiates it therefrom 
This rule has been amplified from time to time ; and it has been 
said that it was settled that the compiler of a work in which 
absolute originality is of necessity excluded, is entitled to make 
use of preceding works upon the subject, where he bestows such 
mental labour upon what he has taken and subjects it to such revi- 
sion and correction as to produce an original work. It has to be 
determined whether in a particular case the work is a legitimate 
use of another man's publication jn the fair exercise of a mental 
operation deserving the character of original work (Copinger on 
Copyright, 6th Edition, pages 129—130). Keeping these principles 
in view, I have given my earnest consideration to the materials 
placed on record in the case before us ; and it appears to me, on 
the whole, that (in the words used by the experts examined in the 
case), there are strange coincidencee, series of coincident reproduc-. 
tions, and although it cannot be said for eertain that the defen- 
dants’ work was à mere imitation of the plaintiff's work, as there 
were differences and improvements in the later publication, the 
impression is left that the defendant in his work has largely copied 
the plaintifi’s book, Although there may have been some exercise 


(1) (1890) I. L. R. 17 Calc. 951, " — (2) (1874) L. R. 18 Eq, 444- 
(3) (1923) L. R. 51 I. A. 109. - 
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of individual choice and some judgment also in adding some new 
features which might be considered improvements on the plaintiff's 
books, the defendants! book appears to me to be a colourable 
imitation of the plaiatiffs book ; a copy which comes so near to 
the plaintiff's work to the mind of every person seeing both the 
productions, On an examination of Exhibits, 1, 2, and 3, in the 
case before us, I am unable to say that the defendant has merely 
applied his labour to various sources of information before him, 
in the production of his work ; and in my judgment the defence 
ofa common source, which was strenuously urged by Dr. Bijan 
Kumar Mukherjee on behalf of the appellant is unsustainable. 

In the above.view of the case, I agree with the decision arrived 
at by my learned brother, dismissing the appeal, and have nothing 
to add to what has been said by him in regard to the question of 
damages awarded by the lower Court, as raised in the appeal and 
inthe memo of cross-objections preferred by the respondent in 
the appeal before us, 


A. T. M, Appeal and cross-objection dismissed. 


PRIVY COUNCIL. 


PRESENT : Lord Atkin, Sir John Walks and Sir Lancelot 
Sanderson, 


JULIEN MARRET e 
2, 
MAHOMED KHALEEL SHIRAZI AND SONS AND OTHERS. 


Civil Procedure Code (Act V of 1908) ; section 47 —Question arising between par- 
ties to the suit and relating to the execution or satisfaction of the decree— 
Payment out to plaintiffs under an erroneous order of Fudge in part sati- 
faction of decree—Order remaining unappealed—Separate suit for refund 
of money not maintainable. 


In a suit brought in the High Court, Madras,by Shirazi & Sons against a French 
Company (tst defendant) and one Mr. Marret (2nd defendant), the plaintiffs at. 
tached before judgment a fixed deposit of Rs. 50, 500 then with the National Bank 
of India which the plaintiffs alleged to be standing to the credit of the rst and 
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. 2nd defendants or either of them. In fact and in truth that sum stood in the Bank 


„in the sole name of the 2nd defendant (Marret) and the money was in fact his 


property and not the property of the French Company (1st defendant). The 2nd 
defendant thereupon, in order to obtain release from that attachment, offered 
a security bond for Rs. 50,500 executed by the South Indian Export Company 
as a Substitute for the attachment of the fixed deposit, and an order was made 
by the Court accordingly, accepting such security bond in place and stead of the 


-attachment on the fixed deposit, Eventually a decree was passed in the suit 


jn favour of Shirazi & Sons for Rs, 175,000 against the French Company, and 
the suit was dismissed against Marret. Thereupon, the plaintiffs, Shirazi & 
Sons, applied to the Court for an order on the South Indian Export Co. to 
pay into Court the said sum of Rs. 50,500 mentioned in, their security bond 
aforesaid. The application, though not opposed by the Export Co, was oppos- 


‘ed by the defendant Marret, but the learned Judge in Chambers (Phillips F.) 
‘nevertheless granted the plaintiffs’ prayer and made an order ‘‘ that the money 


will be received in Court and will be available for payment out to the plain- 
tiffs (Shirazi & Sons)".: The formal order of the Court recited that upon 
hearing the Vakils for the plaintiffs (Shirazi &. Sons), and ofthe ist and 2nd 
defendants (the French Company and Marret), and of the garnishee, the Export 
Co, it was ordered “‘ that the South Indian Export Co. do pay into Court to the 


„credit of the suit the sum of Rs. 50,500, and that upon payment into Court as 


aforesaid the Registrar of this Court do pay the said sum of Rs. 50,500 to 
Messrs. Shirazi & Sons, the plaintiffs herein, in part satisfaction of the decree 
in their favour made herein’. The result was that the plaintiffs Shirazi & 
Sons received that sum of money under an order made by a Judge of competent 
jurisdiction after hearing the representatives of all parties concerned, and no 
appeal was made from that order, 


The present suit was brought by the rst defendant -Marret against the plain- 
tiffs in the former action; Shirazai & Sons,-to recover back the said sum of 
Rs. 50,500, on the ground that the decree of. Shirazi & Sons being only against 
the French Company, the amount of the secürity bond, on its ‘proper construc- 
tion, was not available to the then plaintifs, (Shirazi & Sons) to satisfy that 
decree, and that the amount was paid out to them under an erroneous order 
of the Court. 

e 


Held, by the Privy Council, that the above order for payment out was un- 
doubtedly an unfortunate decision of the learned Judge, inasmuch as in view 
of the admitted fact of the money representing the fixed deposit being Marret’s 
property, the proper order was to have refused payment. out to the plaintiffs, 
Shirazi & Sons, of that sum, and the Zad defendant Marret was entitled to 
“appear and to successfully oppose the request for payment out of the money to 
ghe plaintiffs (Shirazi & Sons); nevertheless that order remaining unappealed must 


` be treated as effective, and though owing to a wrong construction being put by 


the Judge upon the security bond the plaintiff's (i. e. Marret's) money was 
applied in payment of a debt due by the French Company, the present suit was 
‘not maintainable in view of the provisions of section 47 of the Code of Civil 
Procedure, 1908. , . 


P . + 


-Appeal No, a of 1928 drm a- pue. and decree of the: High 
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Court, Madras (Beasley and Curgenven JJ.), dated the 16th Novem- 
ber 1926, modifying a decree of Mr. Justice Waller, sitting on the 
Original Side of the High Court, dated the 6th March r925. 

The material facts of the case, for purposes of the present 
report, are sufficiently fully stated in their Lordships’ judg- 
ment, 

Each of the learned Judges of the. Court of Appeal, Madras, 
pointed out that the money claimed by the plaintiff appellant 
(Marret) was paid out to the first respondents, Shirazi & Sons, 
under the order of Mr, Justice Phillips of the 22nd November rg20 
(referred to in the above 4esd-nofe and in the Privy Council judg- 
ment), to.which the appellant (Marret) was a party and against 
which, no appeal.had been preferred, and they held that that order 
was final and that no suit lay to recover the sum in question. 
They came to the conclusion that the order of Phillips J. direeting 
payment to Shiraji and Sons, was an .ordér relating to the execu- 
tion, discharge or „satisfaction of the decree under section 47, 
Civil Procedure Code, 1903; that the said order was wrong ; but that 
the proper remedy of thé plaintif Marret was to appeal against 
that order, and that the remedy. was not by a separate suit. 

My. Justice Beasley concluded his’ judgment in the following 
words :— i 


In my view Phillips J. was wrong in ordering its payment 
out to Shirazi and Sons withoitt a further enquiry as to its owner- 
ship and -an enquiry also into damages for wrongful attachment 
should it prove at the enquiry that the money was wrongfully 
attached and it is clear that’ the alternative prayer in the applica- 
tion for the payment of the money direct to the plaintiffs (Shiraji 
and Sons) was wrong ; that being so, the only course opento the 
appellant (Marret) was to appeal against that order of Phillip J. 
He did not do so, itis not clear why he did not do so, and not 
having done so it is not open to him now to bring this suit", 

Mr, Justice Curgenven, in a concurring judgment, added :— 
“ In resisting the appeal, the respondents (Shirazi and Soas) have 
challenged the construction placed upon the- security bond by 
Phillips J, and by the learned trial Judge, and have sought to show 
that its terms reproduced, as nearly as might be, the legal inci* 
dents of the attachment order in place of which it was executed. If 
this contention can be advanced, and if it succeeds, itis obviously 
fatal to -Marret’s claim, because the error would -lie not in the 
terms of the bond but in the order of the Court directing payment 


to- the decree-holder, That order, in so far asit directed payment 
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to the decree-holder, was between Marret and Shirazi and Sons, 
parties to the suit, and was an order ‘relating to the execution, 
discharge or satisfaction of the decree’, It thus fell within the 
terms of section 47 of the Civil Procedure Code, and could not 
be made the subject of a separate suit. Marret’s remedy was by 
way of appeal, and this, although some reference to the advisabi- 
lity of an appeal appears in the correspondence, he omitted to 
pursue.” 

Against the judgment of the High Court, Madras, on its Appel- 
late side, the plaintiff Marret preferred the present appeal to His 
Majesty in Council, 

DeGruyther K. C, and Navasimham for the Appellant. 

DuPariq K. C. and Ratkes K. C. for the and Respondent, 

D. N. Pritt K. C. and C. S. Smith for the rst Respondent. 

Their Lordships’ judgment was delivered by 

Lord Atkin :—Their Lordships find it unnecessary to call 
upon Counsel for the respondents in this case, 

This is an appeal from the High Court of Madras dismissing 
an appeal by the plaintiff, Mr. Marret. The suit arose out ofa 
previous litigation, in which the first defendants in this case, who 
are the respondents here, Messrs. Shirazi and Sons, brought an 
action against a French Company and against Mr.  Marret 
in respect of contracts for the sale and delivery of hides. It 
appears that the French Company carried on a tannery business in 
France and Mr. Marret had acted as their agent in Madras and in 
India generally. He also carried on business on his own account. 
In that suit Shirazi sued both the French Company and Marret, 
alleging that Marret had acted as agent forthe French Company, 
and as soon as the plaint was issued, by the procedure which is 
provided in India, the plaintiffs preceeded to obtain attachment, 
before judgment, of property which they alleged belonged to the 
defendants, or either of them, and obtained, to begin with, a con- 
ditional order of attachment against a debt which they alleged 
the defendants, or either of them, were owed by a company called 
the South Indian Export Company, and also against a current and 
a deposit account in respect of which they made a similar applica- 
fion that the defendants, or either of them, had in the National 
Bank of India. Eventually that conditional order was discharged 
and a final order was made on the 27th February, 1919, by which 
the attachment was limited to a fixed deposit of Rs. 50,500 then 
with the National Bank of India, and which is stated in the order 
to be standing to the credit of the first and: second defendants, or 
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either of them, and the said sum was to remain under attachment 
till the determination of the suit. In fact that sum stood in the 
Bank in the name of Marret, and it has now been decided and it 
must be assumed that the money was in fact the properly of Marret, 
and was not the property of the French Company. Nevertheless, 
it appears to be plain that the effect of that order of attachment 
was that it gave the plaintiff, if he succeeded in the action, an 
opportunity at a later stage of putting in issue the question whether 
or not that money belonged to the French Company, if he gota 
decree against the French Company, or to Marret if he got a decree, 
against Marret, The effect of that order was undoubtedly to cause 
inconvenience to Marret. The fixed deposit was part of his assets 
in India, which he desired to retain, and he thereupon took steps 
to see whether he could not obtain some other form of security 
which would be a substitute for the attachment of the fixed deposit 
and he arranged that there should be a security bond given by the 
South Indian Export Company, a company with which both defen- 
dants had had large dealings, a company of repute, Eventually, 
as stated on page 165 of the Record, an order was made by the 
Court on the 3rd July, 1919, the material terms of which are: 
“That upon the South Indian Export Company, Limited, 
Madras, executing a' security bond in favour of the plaintiffs herein, 
for the sum of rupees fifty thousand and five hundred (Rs. 50,500) 
only in place and stead of the attachment on the fixed deposit of 
the said sum of Rs. 50,500 now with the National Bank of 
India, Limited, Madras, standing to the credit of the first 
and second defendants herein, or either of them, effected in pur- 
suance of the said order, datei the 27th day of February, 1919, the 
said attachment on the fixed deposit of the said sum of Rs. 50,500 
only to be raised, and that the first and second defendants herein, 
or either of them, be at liberty to draw the said sum from* the 
National Bank of India, Limited, Madras.” 
It is to be noticed that the security bond under the order is 
to be in place and stead of the attachment on the fixed deposit, 
The security bond was eventually drafted and it appears to have 
been drawn by Messrs. King and Partridge, who are made defen- 
dants to this suit, who were then acting as solicitors for the preset 
plaintiff and in respect of whose action in this matter the plaintiff 
“in this suit has made an alternative claim for damages for negli- 
gence. Now the bond, after saying that it is made between the 
South Indian Export Company and Shirazi and Sons and after 
reciting the suit which Shirazi had brought and reciting the attach- 
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ment against the moneys, both in current and fixed deposit with the 
National Bank of India belonging to Marret, the second defendant 
above named, recites the conditional order, and then it recites the 
modifications of it as to the sum of Rs. 50,500 on fixed deposit, 
and in the 3rd recitalit is said that Shirazi obtained an interim 
attachment against the money both of the fixed and of the current 
deposit belonging to the second defendant above named, 

Their Lordships only pause on that to call attention to the 
fact that in that security bond there is an express recital that this 
fixed deposit belonged to Marret and thenit recites, as has been 
said, the order of the 27th February, 1919, which, ordered that 
the attachment should continue until the trial, and then it recites 
an application that the attachment should be raised and the secu- 
rity- bond should be executed .in place and stead of the above; 
named attachment. Then the operative part of the deed.is that 
it— 

“witnesseth that in pursuance of the said order, dated the 3rd 
day of July, 1919, and in consideration of the premises the company 
doth hereby convenant and agree with the said plaintiffs that the 
company will in the event of the plaintiffs obtaining a decree 
against the first and second defendants or either of them in the said 
C. S. No. 109 of 1919 on the file of the High ‘Court at Madras in 
its Ordinary Original Civil Jurisdiction pay into Court to.the credit 
of this suit the said sum of fifty thousand and five hundred 
rupees.” 


Now it appears to their Lordships quite plain on the con- 
struction of that document that the sole obligation imposed on 
the Export Company was in the event ofa decree being: made in 
favour of the plaintiffs against the defendants, or either of them, 
to pgy the money into Court, In that way it precisely preserves 
the position that it was to be in place and stead of the attachment, 
The effect of the attachment had been that in the event of a 
decree being made against either or both of the defendants -the 
question would eventually be raised and finally decided as to 
whether the money was the money of Marret or of the French 
Company ; and if the decree had been obtained against the French 
Company, it is quite plain it would not be against Marret and that 
on Marret proving to the satisfaction of the Court that the money 
was his money, the plaintiff would -have derived no advantage 
from the attachment, In their Lordships’ opinion the effect of the 
bond was precisely and carefully to preserve the position that the’ 
money was to be paid into Court and ^as it was-to take the place of 
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made. But that does not appear to have been the construction 
puton the document and no such contention ever was raised 
in the Court below, because at page 285 in the record, on the same 
day, the 22nd November, is found the formal order carrying into 
effect the minute of the Judge, and it recites that upon hearing the 
attorneys for the plaintiff and of vail for the first and second 
defendants and of attorneys for the garnishees, the South Indian 


Export Company, it is ordered "that the South Indian Export 


Company do pay into Court to the credit of the suit tbe 
sum of Rs. 50,500 only ; and (2) that upon payment into Court as 
aforesaid. the Registrar of this Court do pay the said sum of 
Rs, 50,500 only to Messrs. Mahomed Khaleel Shirazi & Sons the 


plaintiffs herein in part satisfaction of the decree in their favour 


made herein and dated the 2oth day of October, 1920." The result 
is that the plaintiffs have received that sum of money under an 
order made by a Judge of competent jurisdiction, after hearing the 


Teprésentatives of all parties concerned and no appeal was made 


from that order, 


It appears to their Lordships that the difficulty that arises 
in this case has arisen entirely by reason of that order, but that 
that order remaining unappealed must be treated as effective. 
There can be little doubt but that the learned Judge took the 
view of the construction of the document which has not com: 
mended itself to their Lordships, and he must have assumed the 
statement as to the obligation of the parties made in the affidavit 
before him that the security bond provided that if the plaintiff 
succeeded in getting a deeree, the Export covapany’s money was 
to be available, whether the decree was against the first or the 
second defendant. Now there was no appeal from that order 
by the plaintiffs in the action. There was an appeal from tHe 
main decree to the High Court, and on the 14th Match, 1922, 
the High Court reduced the claim of the plaintiffs to Rs, 3c,000 
and thereupon, some months afterwards in September, r922, the 
defendant made an application for a restitution of the money that 
had been paid to the plaintiffs; He put it on two grounds : first of 
all, he claimed the whole sum, and, secondly, in the alternative, 
he claimed a smaller sum, namely, the difference between the 
Rs. 50,500 received and the Rs. 30,000 which they had been 
ordered to get. Now the learned Judge before whom that applica- 
tion came took the view that it was pot a claim for restitution at 
all, because the money had been paid, not by the defendants or 


ý either of them but by a surety, and that it had not been paid in 
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satisfaction of the decree. This view, however, overlooks the fact 
that, as already recited, the order for payment out orders the Regis- 
trar to pay the sum of Rs. 56,500 to the plaintiffs in part satisfac- 
tion of the decree, Moreover, the learned Judge proceeded on the 
view, that the proper construction of the security bond was that it 
imposed an obligation upon the Export company to pay the sum to 
the plaintiffs, or into Court for the benefit of the plaintiffs, whether 
they obtained a decree against the French company or whether 
they obtained a decree against Marret. That construction appears 
to be wrong, but the order in question is not of particular rele- 
vance otherwise, for on a further appeal to the Privy Council, 
which was heard in 1g26,* they allowed the . plaintiffs’ appeal 
and restored the original Order of Mr. Justice Phillips and, there- 
fore, of course no further question of restitution could arise, 

Now comes the present suit, which was commenced in the inter- 
val, and that. present suit is commenced upon the footing that the 
security bond was drawn in a wrong form ; that it did in fact 
involve an obligation upon the Export company to make the money 
available for the plaintiffs, whether they wanted to use it against 
the French company or egainst Marret, and the relief claimed is a 
declaration that the bond was brought about by a mistake and 
a decree directing the rectification of the security bond and a 
repayment by Shirazi to Marret of Rs, 50,5co, with interest ; and 
then, alternatively, in the event of the bond not being rectified and 
the plaintiff not being able to recover his money against Shirazi— 
it claims against the solicitors the sums lost by way of damages for 
negligence, 

Now it appears to their Lordships plain, on the true construc- 
tion of the bond, that the plaintiff entirely fails to show that there 
was any mistake i~n the execution of the bond, or any right to have 
it rectified. The bond appears to have expressed quite accurately 
the intention of the parties. It provided simply that the money 
provided by the Export company was to be in truth in place and 
in stead of the money that had been attached and it in no way gave 
greater rights to the :laintiffs than they would have possessed in 
respect of the morey which was attached. Indeed, so far as the 
bond varied the position, it did so in favour of Marret because it 
contained an express recital that the deposit belonged to Marret, 
whereas that matter had been léft in doubt, so far as the attach- 
thent was concerned, and it seems to follow, therefore, that no claim 


“See Mahomed Khaleel Shirasi v. Les Tanneries Lyonatsses ; L. R. 53 L 
A. 84; |. L., R. 49 Mad, 435 ; 44 C. L. J. 67—K. J. R. 
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exists for rectification, There bas been no mistake and the 
foundation of the suit fails, 

But quite apart from that, there seems to be another answer 
to the case, and that is, that, by section 47 of the Civil Procedure 
Code, all questions arising between the parties to the suit in which 
the decree was passed, or their representatives, and relating to the 
execution and (? or) satisfaction of the decree shall be decided by 
the Court executing the decree. It is plain to their Lordships 
that the question in this case arises between the parties to the 
suit and relates to the satisfaction of the decree, So far 
asthe order for payment out is concerned it is expressed to be 
in satisfaction of the decree, it has no other meaning, and that in 
itself precludes any cause of action by the present plaintiff in the 
present suit. 

The result of their Lordships’ decision disposes of the claim 
onthe ground of negligence because that claim, as pleaded, is 
entirely based on the allegation that the solicitors negligently 
drafted a bond with the meaning which their Lordships have. 
decided is not properly to be put upon the bond. It seems desir- 
able that their Lordships should state, so far as the case has 
been put before them, that they can see no ground whatever for 
any claim in respect of negligence on the part of the solicitors. 
At the time they seem to have protected his interest with assiduity 
and with considerable success. They seem to have carried through 
this negotiation which undoubtedly was of great moment to Marret 
in which this bond was substituted for the attachment and in doing 
it they seem to have succeeded in procuring for Marret a recital 
that the deposit belonged to Marret, and that was clearly a con- 
siderable advantage. They ceased before any questions of the 
payment into Court arose to represent Marret, and, therefore, they 
are not responsible for any difficulty arising by reason of the order 
.made for payment out. 

Their Lordships must deal with the case as it has been framed, 
and as in fact they come to the conclusion that the plaintiff bas 
entirely failed to establish any ground for the relief which he asks, 


they must advise that the suit be dismissed with costs to both 


respondents. 

Their Lordships, however, cannot leave the case without saying 
that, on the facts of the case, it would appear that the plaintiff, Mr. 
Marret, had the misfortune, owing to a wrong construction being 
put upon this document, to have had his own money applied in 
paynient of a debt due by somebody else, Whether he has any, 
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and what, other relief against anybody in connection with that. 
unfortunate position their Lordships express no opinion ; but while 
they feel bound to say this is an unfortunate result, yet it appears to 
their Lordships quite plain that it cannot be remedied by the pro- 
cedure the plaintiff has adopted in the present case. Therefore, 
their Lordships will humbly advise His Majesty that this appeal 
should be dismissed with costs, 
Chapman, Walker and Skephard : Solicitors for the Appellant. 


Sanderson Lee & Co, : Solicitors for the 2nd Res-. 
pondent. 

Douglas Grant and Dold: Solicitors for the rst Respondent. 
K. J. R. Appeal dismissed. 


APPEAL FROM ORIGINAL CIVIL. 


Before Sir George Claus Rankin, Knight, Chie} Justice, 
and Mr, Justice Buckland. | 


NILMONEY AUDDY. 
9, 
DINENDRA NATH DAS AND OTHERS, 


Title to property — Enquíry —Sale by Registrar-—Condition of sale—Abstract of 
title— Objection to be made within a certain time—No objection preferred. 


* A sale of immovable property was held by the Registrar under certain condi- 

tions. Conditions (6) required the party having the carriage of the proceedings 
to deliver to the purchaser an abstract of the title, subject to the stipulations . 
contained in those conditions. It went on to provide as follows: ‘The pur- 
chaser shall, within 7 days after the actual delivery of the abstract, deliver at the 
office of Mr. S, K. Dutt, the Attorney of the plaintiff at No. 2, Hastings Street in 
the town of Calcutta a statement in writing of his objections and requisitions (if 
puy) to or on the title as deduced by such abstract, and to and in respect of the 
description of the property, and upon the expiration of such last mentioned time 
(and in this respect time is to be deemed of the essence of the contract) title shall 
be considered as approved of and accepted by the purchaser, subject only to such 
objections and requisitions, if any.” 


9 Appeal from Original Order No.79 of 1929, against the order of Mr. 
Just ice Panckridge, in Original Suit No. 2588 of 1925, dated the sth July, 1929. - 
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Held, that the time within which the purchaser would be barred under such a 
stipulation dated from the delivery of a perfect abstract—unot an abstract neces- 
sarily which showed a perfect title but an abstract which sufficiently showed all 
the documents and gave all the facts upon which such title as the vendor was 
professing was based: Hobson v. Bell (1) and other cases, 


That the purchaser was not bound by a stipulatión as to time when the abs- 
tract did not deserve the epithet of being candid as regards the document. 


The abstract was as follows: The root of title was the instrument of the 
22nd December, 1893 and that wasa registered Kobala whereby Sreemati Abhoy 
Kally Dassey and her husband Digambar Dey transferred the property in ques- 
tion to Sreemati Prosad Dasi Dassey, wife of Brojo Nath Dhar. The next instru- 
ment abstracted was the equitable mortgage which was being enforced in the 
present proceedings, This was a letter from Banku Behary Dhar to the plaintiff 
Dinendra Nath Das depositing the deed of the 22nd December 1893 which was 
in the name of Srimati Prosad Dasi Dassey—mother of Banku Behary Dhar by 
way of further security for a loan of Rs. 5000 on the mortgage of some of the 
trust properties of Prem Lall Mullick. On the same date, there was a letter 
from the mortgagor Banku Behary Dhar and one Sreemati Radharani Dassey to 
the plaintiff stating that an order for sale made in a certain suit had been can- 
celled and that any claim on the property in respect thereof had come to nothing. 
The documents that were further contained in the abstract were the preliminary 
decree in this suit, the Registrar's report and the final decree : 


Held, that it was nota perfect abstract as it did not contain with sufficient 
fullness the effect of every instrument which constituted the title of the vendor 


and as further it did not contain all the facts necessary to deduce a title in the 
vendor, 


The facts upon which title depends, such for example as the death of a father 
where the title has to be shown to have devolved upon the son are important 
parts of an abstract of title. It would be idle to abstract a document showing a 


transfer by A, iffacts are not recited showing that the property had vested 
in him. 


Held, also, that the purchaser was not precluded by clause (6) of the condition 


of sale, from making any objection to the title. n 


That such a stipulation as was to be found in clause (6) of the conditions 
should not be used to thrust upon the purchaser a property to which there was no 
title at all: Pryce-Jones v. William (2). 


That, even if the abstract could be treated asa perfect abstract, clause (6) of 
the conditions of sale would not debar the purchaser from an enquiry into 


the title. 
Appeal by the auction-purchaser, ° 


Thé appellant, Auction-purchaser asked for an enquiry into the 
title and for certain other reliefs, 


Messrs. S. M. Bose and N. C. Chatterjee for the Appellant. 
Messrs. S. C. Bose and S, C, Ghose for the Respondents. 


(1) (1839) 2 Beav 17. (2) [1902] 2 Ch. D. 517, 
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The following judgments were delivered : 

Rankin, C. J. :—In this case, the appellant is one Nilmoney 
Auldy a person who purchased ata sale held by the Registrar of 
this Court under a final decree for sale dated the 8th February 1928 
for the enforcement of an equitable mortgage by deposit. The 
mortgagor was one Banku Behary Dhar and the mortgagee was 
Dinenir: Nath Das and the deed deposited was a conveyance 
datei the 22nd December 1893 ; and the deed was deposited with 
a view to create an equitable charge on the one-tbird share claimed 
to belong to Banku Behary Dhar—the mortgagor. The sale was 
held on the r;th March 1929 and that sale was held under certain 
conditions of sale of which ths sixth is important for the present 
purpose That condition required the party having the carriage of 
the proceedings to deliver to the purchaser an abstract of the title, 
subject to the stipulations contained in those conditions, It went 
on to provide as follows ;—''The purchaser shall, within 7 days 
after the actual delivery of the abstract, deliver at the office of Mr. 
S. K. Dutt the Attorney of the plaintiff at No. 2, Hastings Street 
in the town òf Calcutta a statement in writing of bis objections and 
requisitions (if any) to or on the title as deduced by such abstract, 
and to and i1 respect of the description of the property, and upon 
the expiration of such last mentioned time (and in this respect time 
is to be deemed of the essence of the contract) title shall be con- 
sidered as approved of ani accepted by the purchaser, subject only 
to such objections and requisitions, if any.’’ 


Now, the abstract as to which I shall say something in a 
moment was delivered on the roth March 1929 and that document 
was shortly as follows :— The root of title was the instrument of the 
22nd December 1893 anithat was a registered Kobala whereby 
Sreemati Abhoy Kally Dassey and her husband Digambar Dey 
transferred the property in question to Sreemati Pro ad Dasi Dassey 
—wife of Brojo Nath Dhar. The next instrument abstracted is the 
equitable mortgage which is being enforced in the present proceed- 
ings, namely ofthe 203 September 1924. This is a letter from 
Banku Behary Dhar to the plaintiff Dinendra Nath Das depositing 
the deed of the 221d December 1893 which was in the name of 
Srimati Prosad Dasi Dassey—mother of Banku Behary Dhar by 
way of further security for a loan of Rs. 5,000 on the mortgage of 
some of the trust properties of Prem Lall Mullick, On the same 
date, there was a letter from the mortgagor Banku Behary Dhar 
and one Sreemati Radharani Dassey to the plaintiff stating that an 
order,for sale made in a certain suit had been cancelled and that 
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any claim on the property in respect thereof had come to nothing. Civit. 
The documents that are further contained in the abstract are the 1523; 
preliminary decree in this suit, the Registrar's report and the final Nilmoney Au ddy 
decree. 

Now, with reference to this abstract, two questions arise. 
is whether it is a perfect abstract in the sense that it contains with Rankin, C. F. 
sufficient fullness the effect of every instrument which constituted 
the title of the vendor and in the sense that it contains further a 
statement of all the facts necessary to deduce a title in the vendor, 
That is the first question, Assuming that it isa perfect abstract, 
the second question arises, namely, whether the objections to the 
title which we have now to consider are objections which go to the 
root of the title and which show that the purchaser would be getting 
a bad title or are objections not discoverable on the face of the 
abstract, These two questions arise because on the 11th April 
1929 the purchaser took an objection to the effect that the abstract 
contained nothing to show why the property of Srimati Prosad Dasi 
Dassi was supposed to have come to the hands of Banku Behary 
Dhur, Asa matter of fact, the purchaser inspected the documents 
mentioned in the abstract on the 2oth March. A claim was sent in 
on behalf of Banku Behari’s sons onthe rith April 1929 to the 
effect that they inherited the property under their paternal grand- 
mother’s Will, namely the Will of Srimati Prosad Dasi Dassi. There- 
upon, the purchaser took out a summons before the learned Judge 
asking for an enquiry into the title and for certain other reliefs, 
The leatned Judge has reíused to order an enquiry into the title on 
the ground that, by virtue of clause (6) of the condition of sale, the 
purchaser is precluded from making any of his present objections 
to the title, 

The first question is whether this is a. perfect abstract, In my 
opinion, it is plainly imperfect, The facts upon which title depends, 
such for example as the death of a father where the title has to be 
shown to have devolved upon the son are important parts of an 
abstract of title, Nobody supposes that an abstract would be even 
reasonably complete, if it left out facts of that character upon which 
devolution of title depends. It would be idle to abstract a docu- 
ment showing a transfer by A, if facts are not recited showing that 
the property had vested in him, In my judgment, this abstract, on ° 
the face of it, is imperfect by reason that it alleges none of the facts 
upon which the vendor relies for the purpose of sbowing that the 
property—frima facie the property of Prosad Dasi Dassey—became 
the property of Banku Behary Dhar, But the abstract is not only 
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defective in that respect, It appears that one of the letters of the 
2nd September 1924 is insufficiently abstracted and that the insuffi- 
ciency is extremely important. [t appears that the letter of deposit 
goes on to use words which show or at least suggest that, in 1924, 
the mortgagor Banku was professing to have been for twenty years 
in separate possession of his one-third share with a separate realiza- 
tion of rents in. respect. thereof—a claim which points to his right 
in this property having derived not from his mother who was alive 
but in some other way. Now, this portion of the letter which pur- 
ports to be abstracted was most improperly left out, An abstract 
which treats a letter in that way departs by a very long distance 
from being a proper or evena fair abstract and, on that ground 
alone, I should be of opinion that this abstract does not sufficiently 
contain the contents even of the documents which it purports to 
give, It is quite true that the vendor in tbis case does not purport 
to make title through any Will of Prosad Dasi Dassey and it would 
be entirely a bad criticism of this abstract to say that it was bad 
because that Will was not abstracted. The abstract isa hopeless 
one because it fails to set forth the facts necessary to disclose the 
title which the vendor at the time was asserting and in my judg- 
ment, it is not necessary, in point of law, to go further. 

The case law which has been cited to us is, I think, clear. We 
have been referred to the cases of Hodson v. Bell (1) ; Blacklow v, 
Laws (2); Want v, Stallibrass (3) and Pryce-Jones v, William (4). 
The effect of the case law, in my judgment, is that the time within 
which the purchaser would be barred under such a stipulation as this 
dates from the delivery of a perfect abstract inthe sense which I have 
described,—not an abstract necessarily which shows a perfect title 
(which is an entirely different thing) but an abstract which suffi- 
ciently shows all the documents and gives all the facts upon which 
such title as the vendor is professing is based. Even if in this case 
it could be said that the absence of the facts as to the devolution of 
title to Banku Behary Dhar could be ignored, it is to my mind quite 
impossible that the purchaser should be held ina matter of this 
sort to be bound by the stipulation as to time when one finds that 
this abstract in dealing with the letter of the 2nd September 1924 
déliberately conceals a part of the document which would call the 
purchaser's attention to the very question whether or not this 
mortgagor could make atitle through his mother or whether such 
title as he had come to him in another way e, g, by devolution from 


(1) (1839) 2 Beav. 17. (2) (1842) 2 Hare, 40. 
(3) (1873) L. R. 8 Ex, 175, : (4) [1902] 2 Ch. D. 517. 
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his father or by mere adverse possession. It is quite out of the 
question that the purchaser should be bound by the stipulatioa as 
to time when the abstract does not even deserve the epithet of 
being candid as regards the document with which we are dealing. 

Assuming that these points could be got over, there would 
remain the further question whether, if this abstract could be 
treated asa perfect abstract, clause (6) of the conditions of sale 
would debar the purchaser from an enquiry into the title, It seems 
to me that, if the purchaser is asking for an enquiry into the title, 
when that enquiry has taken place, the Court will be in a better 
position to say whether the position here is that the: vendor has got 
a good title which requires to be strengthened or supplemented in 
various ways, Ifit be true that there is no proper devolution of 
the title from the mother, then, of course, no title at all is shown 
and the cases seem to show that such a stipulation as this is not to 
be used to thrust upon the purchaser a property to which there is 
no title at all. The case before Mr, Justice Joyce Pryce-Jones v. 
Williams (1), has been relied upon for the proposition that, iunless 
the objectioa is as to the document which is the “root of the title", 
the clause will prevent the purchaser from asserting his objection, 
I doubf extremely: whether that is the correct distinction, The 
case itself was one in which the equitable title was clear but by 
reason of the absence of a formal assignment the legal estate was 
technically on the Crown and the Court was satisfied that it could 
be got in. l 

In these circumstances, I am of opinion that this appeal should 
be allowed with costs and that we should direct an enquiry into- the 
title, Any :further relief that the purchaser may desire in the 
matter, he will obtain on the Original Side. We set aside the order 
of costs made by Mr, Justice Panckridge and the costs of both 
parties in the application before Mr, Justice Panckridge. will be 
dealt with under Chapter XXVII of the Rules of this ‘Court and 
will depend upon the result of the application, 

Buckland, J. :—I agree. 

G. C. Chunder & Co.: Attorneys for the Appellant.. 

S. K, Dutt: Attorney for the Respondents, 


A, T. M, Appeal allowed. 


(1) [1922] 2 Ch, D. 517. 
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= APPELLATE CIVIL. 


"Before Sir George Claus Rankin, Knight, Chief Justice ane, P 
Mr, Justice Buckland, | p 


RAJA PRAMATHA NATA MALIA: 
a. D. gf ` 
he 7 H: V. LOW &CO.* ^ ^ E 


Leave ¿s appeal—Civil Procedure Cole (Act V of 1908), Sec. 1:0—Substantial 
question of lam—High Court, power of— Receiver, appointment of— Property 
‘siluate in Mofussil—Narrom construction of a clause in consent decree— 
_ Charge, enforcement of, in execution of decree. "e ` 
The High Cou:t, in appropriate cases, has pow er rto appoint a Receiver and 

to direct him to sell property in the Mofusil ; Juggodumba v. Puddomoney 'à J. 


Where the contention advanced on behalf of the applicant for leave to appeal 
to His Majesty in Council was based upon a narrow construction of a clause in the 
consent decree for money, the object of which, so far asit related to execution, 
was to avoid the necessity of a separate suit for the purpose of enforciog the 
charge which it declared : 


Held, that as no substantial question of law was involved within the meaning 
pf section 110 of the Code of Civil Procedure, no certificate could be granted. 
The fact that the order of the High Court on appeal from its Original Side 
added certain directions to the Receiver which were not complained of, did not 
take the case out of the last clause of section 110 of the C ode. 

* . Application for leave. to appeal to Privy Council by the Judg- 
ment-debtor. . M 
. The material facts appear from the judgment, 


- Messrs, N. N. Sarkar Edd Sonera) and 4. K, a 
for the Petitioner, 

Messrs. S. N Barierjet, C. C. Biswas and A. C. Basu for the 
Opposite. Party. | 2 

The following Sudzereiiss were delivered : 


Buekland, J.: By a consent decree made on the 25th. August 
1925 asum of four lakhs of rupees: with interest,> payable by 
instalments was ordered to be paid by the defendant to the, plain- 
tiff company. The. decree provided that: the decretal “amount 
Should be secured by a first charge upon the Chalbulpore Colliery 
with all fittings and fixtures and that in default of payment of 
any instalment, the plaintiffs should be entitled to execute the 


4 
Ll 4 


*In the Matter of an Application for leave to appeal to His Majesty in Council 
and in the Matter of Appeal No, 3 3 of 1929. - 
(1) (1875) 15 B. L, R. 318 (330). 
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decree and "at their option to have the said colliery which is Civi, 

hereby charged sold in execution of the decree made in this 1936. 

suit.” E us Raja Pramatha Nath 
On the sth January 1929 the plaintiff company made an applica- Malia 

tion to this Court for execution of the decree and for an order fOr rp v. Low & Co. 

sale by the Registrar, but on the application being heard the Court — 


Buckland, F. 


ee ri 
. tt >» 


was asked to appoint a Receiver with liberty -to sell the property. 
The learned Judge so ordered and against his order an appeal, 
which was di:missed on the 17th July 1929, was preferred. The 
defendant now applies for leave to appeal to His Majesty in Coun- 
cil and for the necessary certificate to be granted. 
The only question involved in these proceedings is whether the 
sale.of the, properties should be held under the order of this Court 
or under the order of the local Court. It has been contended that. 
the order of this Court was made without jurisdic ion, but the 
power of this Court, in appropriate cases, to appoint a Receiver 
and to direct him to sell property in the Mofussil is not challenged 
and indeed such a view, for which one of the earliest authorities i ls 
Juggodumba v. Puddomoney (1), has been acted upon for many. 
years, 
The contention advanced on behalf. of the appellant is based 
upon a narrow- construction of the clause in the consent decree, the, 
ooject of which, so far as it relates to. execution, was to avoid the. 
necessity of a separate suit for the purpose of euloreing the charge 
which it declares. ! 
‘In these circumstances there are no grounds for holding that 
à substantial question of law is’ involved such as section rro Civil 
Procedure Code requires before a certificate can be granted. 
The fact that the Order. .of this Court on appeal added certain 
directions to the Receiver which are not complained of does snot 
take the case out of the last clause ofsection 11o of the Code nor 
indeed has this been contended before us, 
‘The application must be dismissel with costs, 
Rankin, C. J.—I agree. 


A. T. M, eais ` U ` - Application dismissed, 


* t 


(1) (1875) 15 B. L. R. 318 (330). 
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ore Before Mr. Justice Mukerji and Mr, Justice Guha, 


SRIMATI ASALATA ROY 
v. 


. -` .. THE SOCIETY. FOR THE PROTECTION OF 
e qp CHILDREN IN INDIA* 


t 


Guardianship —Guardian for property, who can be appointed—Individual— 
Society for the Protection of Children in Intia, if can be appointed —'Charit- 
able purposes’ in Act XXI of 1860—Lxpenses incurred S the society in prose- 
. cuting its application for guardianship. 


- Any one having an:interest adverse to that of the minor cannot be appointed 
guardian .of the minor's property and for the proper management of the property 
the character, the capacity and the fitness of the individual to be appointed has 
to be taken into consideration. Jt is foc this reason an individual only is 
appointed by the Court as guardian. Neither the Society forthe Protection of 
Children in India can be appointed as such guardian nor can the secretary of 
such Society, being a variable person, be directed to administer the minor’s 
property. : E ' 

With reference to the argument that the Sister’s interest was adverse to that of 
her minor brother, it was held that the furnishing of security to the satisfaction 
of the Court would be ample 
ability of-having a very, near relation like the elder sister should not be over- 
looked, where no adverse interest was 
before the Court : Kristo Kissor Neoghy v. Kadermoye Dossee (1) explained. 


protection of the minors interest, and the desir- 


apparent or was made out by evidence 


.The.expenses incurred by the respondent Society being neither on account cf 
necessaries, nor as having been incurred for the welfare of the minor or for pro. 
tection of his estate, were disallowed, 


fer Mukerji, Y: The expression ‘charitable purposes’ in Act XXI of 1860 
should be understood in the wider sense. If relief of wants occasioned by lack 
of p@cuniary means is charity, adoption of preventive measures to ward off pecu- 
niary wants is also charity i : 


Appeal by the Applicant. 
Application for guardianship. 
Fhe material facts appear from the judgment, 


Messrs. Amarendra Nath Bose and. Mahimamoy Mitra [on the 
Appellant. 


* Appeal from Original Order No, 96 of 1929, against the orders of J. M. 


Pringle Esq , District Judge of 24-Parganas, dated the 6th and 18th December, 


1928. 
(1) (1878) 2 C. L. R. 933 b 


Vor. LI.] HIGH COURT. 


. Messrs, N. Barwell and Hem Chandra Dhar for the Res- 
pondent, 

C. A. V. 

: The following judgments were delivered : 
: Guha, J. :—The facts leading up !o and relevant for the pur- 
. poses of this appeal may be briefly stated. On the r3th March 
.1928, Srimati Asalata Roy made an application to the Court of the 
District Judge, 24-Parganas, for being appointed guardian of the 
person and property of her minor brother Shibram Nandi, The 
minor on his own statement made on the 6th Decemb?r 1928 is 
now over 34 years cf age. Notice of the application was in due 
course served on.the relatives named in the application and con- 
sent was given to tne appointment of the applicant as guardian by 
the four maternal urcles of the miror, The father's sister of the 
minor who was also served with the notice of the application filed a 
pelition of objection, on which the application for guardiansbip was 
amended, by the ircluston of the moveable property belonging to 
the minor ; and from the order recorded in ithe order-sheet on the 
4th July 1928, it appears that the petition of objection was not 
pressed further, There is however on the record a letter addressed 
to the District Judge by the minor-himself which bears the date of 
the 25th April 1928 which indicates that at that point of time, the 
minor was cpposed to the appointment of his sister as guardian 
either of his person or his property. On the rr/rath July 1928 an 
order was recorded that the applicant “will be appointed guardian 
of the person and property of the minor on furnishing security of 
: Rs. 6o00.” Security bond was culy filed on the 28th August 1928, 
and the Nezir cf the Court was directed to test and report, An 
important development inthe case however began from the 8th 
September 1928, when the District Judge received a letter fromethe 
Deputy Commissioner of Police, Calcutta, informing that the minor 
was being prosecuted in the Juvenile Court, Calcutta, for an 
attempt to commit suicide, The Deputy Commissioner appears to 
have been supplied with the names of relatives for the purpose of 
enablirg him to sound them as to whether any of them was willing 
to be the guardian, and if so “to apply to the Court for appoint- 
mevt as guardian and for removal of the present guardian.” The 
order for testi g the security bond filed by Srimati Asalata was 
thereafter carcelled, and on the 27th Ssptember 1928, the District 
Judge directed notice to issue on her to show cause why the order 
of appointment of guardian should not be revoked and the Society 
for the Protection of Children in India (hereafter mentioned as the 
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Society), was asked to inform the Court if the Society were willing 
to be appointed guardian of the person and property of the minor, 
This step was apparently taken by the learned District Judge on the 
letter from the Deputy Commissioner of Police, reporting on the 
order passed by the District Judge on the 8th September and inti- 
mating that the Society was willirg to take charge of the minor and 
expressing the opinion that the Society will be the most suitable 
guardian of the minor, Thereupon on the r1th October, the Secre- 
tary of the Society filed an application for being appointed guardian 
on behalf of the Society, and on the 15th November notice was 
issued on Srimati Asalata Roy and, the minor, The case was 
thereafter heard by the learned District Judge, evidence being 
adduced by Srimati Asalata Roy as the opposite party in the same. 
The minor was examined by the Court in detail and there was 
cross-eximination of the minor on behalf of the Society. On the 
eviderc: bzfore the Court, the learned Judge came to tbe conclu- 
sion that it was impossible to hand the minor over to the :care of 
outsiders such as the Society. The learned Judze was however 
unable to confirm the appointment of Srimati Asalata Roy as 
guardian in view of the attempt at suicide by the minor; although 
according to the Juige’s own appreciation of the evilerce before 
him that the minor was driven to attempt suicide owing to ill-treat- 
ment he received from his sister and brother-in-law, had not been 
mide out. In the order passed by the Distric: Judge on the 6th 
December 1928, he refrained from making any order as to who was 
to-be the guardian of the minor’s person, leaving the right of the 
minor's relatives to be determined by the generallaw ; and direction 
was given to Scimati Asalata Roy and her husband to allow accre- 
dited ageats of the Society to visit the minor at his home, while he 
was,there, at all reasonable times. The learned Judge however 
held that Srimiti Asalata was not a fit person to be -guardian of 
minor’s property, and liberty was given to the Society to produce 
evidence to show that it was incorporated under its Memo, of. 
Association and Articles to act as guardian of minor’s property. 
Thereafter the Society, through its Secretary filed:a scheme of 
management of the minor’s property and other materials before the 
Court in support of the application for guardianship of property ; 
and on the 18th December 1928, the Society was appointed guardian 
of the minor’s property. Against the two orders passed by the 
District Judge on the 6th and the 13th December rg28, . mentioned 
above, the present appeal is directed. 

Before going into the questions specifically "d i1 support of 
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the appeal, I would dispose of the point that arises for considera- 
tion on the order by the learned District Judge on the 6th Decem- 
ber 1928, By the order, the learned Judge refused to appoint a 
guardian of the person of the minor, It seems to me.on the facts 
and in the circumstances disclosed in the evidence before the 
Court, regard being particularly had to the deposition of the minor 
Shioram Nandi in Court, ‘that it is emirently desirable that a 
guardian of the person of the minor should be appointed. The 
learned Judge had some suspicion in bis mind as to treatment the 
boy received from his sister and the sister’s husband. We are 
unable to give effect to this suspicion, in the absence of any definite 
evidence of ill-treatment. O. the other hand it appears to us that 
the sister was the only person who could be entrusted with the care 
of this boy, who requires looking after and proper control. The 


sister’s husband, is an educated man, well able to look after the. 


boy and give him proper guidance, That the brother-in-law is not 
a man of means is no reason why he should not be allowed to help 
the sister in bringing up her younger brother. Oa the facts appear- 
ing on the record, the other relations of the minor not having come 
forward to act as the guardian of the minor either in respect of his 
person or of his property, and there having been no opposition 
offered by any of these relatiors to ‘the appointment of Srimati 


Asalata Roy as guardian of the minor, the: learned District Judge's, 


order ‘should, to my mind, be superseded by a definite order 
appointing the said Srimati Asalata Roy as the guardian of the 
person of the minor Shib Ram Nand), and the Society as a philan- 
thropic and charitable institu'ion, willing to do good to unprotected 
children, will, as directed by the District Judge, be allowed to visit 
the minor, at his house, and take all measures necessary or expedi- 
ent to protect the minor from harm, waether moral or physical, in 
co-operation with the guardian Srimati Asalata Roy, 

Adverting now to the grounds urged before us in support of the 
appeal, it has in the first place been contended that the learned 
District Judge has not taken into consideration the provision of 
section 17 of the Guardians, and Wards Act, in making the orders 


he has made. 1. have-already dealt with the question of the, 


appointment of guardian of the person of the minor, I have ne 


doubt in my mind that it will be for the welfire of the minor—his: 


moral, bodily and intellectual welfare - to appoint his sister as his 
guardian. Whatever may have been his reason for writing a letter 
to District Judge on the 25th April,1928, the minor is now well 


over 14 years of age, and his wishes as expressed by his statement. 
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Civit. in Court, clearly indicates a decided preference for the sister. All 
1956; this cannot in my judgment be overlookel and I am satisfied on the 
bred materials placed before the Court that the welfare of the minor, 


Srimati Asalata Roy. : : ; : 
v. requires that in the abserce of any other near relation, Sreemati 
The Society for the 


Protection of Chil- Asalata Roy should be appointed guardian of the minor Shib 
dren in India, Ram Nandi, $ : j 


Guha, F. The other part of the case relating to the appointment of 
guardian of the mino.’s properly, has now to be considered. Any 
one having an interest adverse to that of the minor cannot be 
appointed such guardian, and for the proper management of the 
property the character, the capacity and the fitness of the i^divi- 
dual to be appointed has to be taken into consideration. Itis for 
this reason that an individual only is appointed by the Court as 
guardian. The provision relating to the appointment of guardian 
as contained in;the Guardians and Wards Act is based on this 
principle, which has been accepted by Courts in this country and 
in England. The reason underlying the principle as stated above is 
to guide the Court, whether the Court acts under its general juris- 
diction, or applies the provision of the Guardians arid Wards Act, 
as it is done by Courts in the Moffussil in Bengal, in the matter of 
appointment of a guardian of a minor, Some stress was laid on the 
definition of the word "person" as contained in the General Clauses 
Act, and on the meaning óf that word as used in the Guardians and 
Wards Act; but in view of the proviso to which the definition in 
the General Clauses Act is subject, it cannot be said that the per- 
son to be appointed guardian, whose character, capacity and special 
fitness in the circumstances ofa particular case, have to be’ taken 
into consideration, by the Court, may be a charitable society, like 
the one, whose claim to be appointed guardian of a minor's pro- 
perty has been allowed by the learned District Judge in the 
present case, ' 

It has been urged before us that not only is the order- of-the 
District. Judge appointing the Society as guardian of the minors 
property, but the further order that the Secretary of the Society is to 
administer the property is erroneous, It has been said that the 
Secretary was a variable person, and that there was no evidence as 
tô the competency of the: Secretary to manage property. ‘The con- 
tention thus advanced appears to be well-founded, and should be 
given effect to. The Secretary's office, must òf necessity, be liable 
to change so far the personnel was concerned ; and in. point of fact, 
there ‘has been such a change ‘during the progress of the proceed- 
ings before the District Judge, So far as the other part of the con- 
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tention is concerned, there is.nothing in the record from which one 
could satisfy himself that the Secretary has the necessary quali- 
fication for the purpose of management of the miror’s property ; 
nor is there anything to justify the preference given to the Secretary 
over the minor's elder sister who was at one stage of the proceeding 
considered by the learned Judge himself to be.a. fit and proper 
person to be the guardian of the minors property. The orders 
passed by the learned District Judge referred to above, relating to 
the guardianship of the minor’s property -are therefore unsustain- 
able. 

In the above view of the case, it is unnecessary to examine the 
question raised in the appeal, as to whether the Society was or was 
not competent to hold property as trustee for any other person, 
regard being had to the Society’s articles of association ; nor would 
any useful purpose be served by our going into the very large 
question as to whether or not this Society as a charitable institution 
would come within the purview of Act XXI of 1860, for the purpose 
of its incorporation. The further question raised, before us as to 
whether a person appointed guardian must be resident within the 
jurisdiction of the Court making the appointment, need not also be 
discussed : although in view of section 39 of the Guardians and 
Wards Act, under which enactment, the present proceedings have 
been started and carried on, it is perhaps intended by the legis- 
lature that a Court will not appoint as guardian any one who resides 
outside its jurisdiction. 

It remains now to consider the question whether Srimati Asa- 
lata Roy who was considered to bea fit and proper person by the 
learned District Judge to be the guardian of the person and pro- 
perty of her minor brother Sibram Nandi, as indicated by the 
Judge’s order of the Irth, July 1928, recorded in the order-sheet, 
should be appointed guardian of the property of the minor, on her 
furnishing security to the satisfaction of the Judge. As noticed in 
the previous part of the judgment, a security bond was filed, and 
it remained to be tested. A point has. been made on behalf of the 
appellant that in view of the Judge's order referred to above, the 
appointment of any other person could not be legally made. The 
question thus raised is of a somewhat technical nature and the 
learned Advocate for the respondent has sought to meet it by 
reference to another technicality, I would however prefer to con- 
fine myself to the merits of the question as it stands at present. 
The records show that some chargés of fraudulent removal and 
misappropriation of the minor’s property were laid against Srimati 
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ASalata Roy at one stage of the proceedings before the lower 
Court, Ifthese charges made on information and belief merely, 
are unfounded, as we are inclined to think they are, the lady should 
be appointed guardian of the property of the minor on the security 
furnished by her being tested. We are not much impressed by 
what has been suggested before us as to the possible incapacity 
of the lady to manage the  minor's property, such as itis in the 
present case; and the fact that her husband does not earn a decent 
income, as a member of the medical profession, is in our opinion, 
no ground for holding that the lady should not be appointed guar- 
dian under proper safeguards, With reference to the argument 
that the lady’s interest is adverss to that of her minor brother, it 
appears to me that the furni shing of security to the satisfaction of 
the Court would be ample protectio1 of the minor’s interest, and 
the desirability of having a very near relation like the elder sister 
should not be overlooked, where no adverse interest is for the pre- 
sent, apparent, or is made out by evidence before the Court. This 
view of the matter does not in any way militate against what has 
been said by Sir Richard Garth C. J. in the case of Aristo Kissor 
Neoghy v. Kadermoye Dossee, (1) and upon which reliance has 
been placed by the learned Advocate for the respondent, 


In the result therefore, the orders of the District Ju ige against 
which this appeal is directed, are set aside ; Srimati Asalata Roy 
is appointed guardian of the person of the minor Shibram Nandi, 
The case so far as it relates to the application of Srimati Asalata 
Roy for appointment as guardian ofthe minor's property is sent 
back to the learned District Juig2, so that it may be dealt with in 
accordance with law, ' 

Mukerji, J: My learned brother has dealt exhaustively with 
all the points that arose inthe cise and I need not do so over 
again, I entirely agree in his conclusions and desire to say only 
a few words, . 

The appointment of a guardian of the person of the minor was 
in my opinion far more urgently called for than the appointment 
of a guardian for his property. The District Judge appears to have 
misappreciated the relative importance of the two matters, and 
while leaving the first one undetermined has madea definite order 
on the latter. He has observed that he was unable on the evi- 
dence to. hold that the minor was driven to an attempt to commit 
suicide owing to the ill-treatment he received from his brother-in- 


(1)-(1878) 2 C, L, R. 583. 
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law and his sister, and yet he has said that in view of such attempt, CE 
whatever was the reason for it, he was unable to appoint or 1930. 
confirm the appointment of the sister, This I am unable to ap- si konia Roy 
prove, The sister is the only near relative of the minor v. 

; The Society for the 
and I do not see any reason to suppose that she will not Protection of Chil- 
treat the brother with all the care and consideration that he is Sren ta tadig 
in need of, Her husband may not be in affluent circumstances but Mukerji, F- 
that is no reason for suspecting that he will not help his wife in 
looking after the minor’s welfare : the minor will not be a burden 
but rather a welcome guest so far as he is concerned. The order of 
the learned Judge that the sister and her husband will allow the 
accredited agents of the Society for the Protection of Children in 
‘India to visit the minor at his home, while he is there, at all 
reasonable times is an excellent order, and if that stands as it will, 
it will operate as an effective safeguard. It has been urged that 
the sister has a son and therefore she is disqualified or is, at any 
fate, undesirable, and in support of this contention the case of 
Kristo Kissor Neoghy v. Kadermoye — Dossee (1), has been cited. 
That case dogs not go to that length; it only lays down that 
merely as the nearest relation she has no absolute right to be the 
guardian, or, in other words, that the preference is by no means 
to be necessarily given to her on that consideration. 
^. As regards the question whether the registration of the Society 
under Act X XI of 1860 is infra vires of the statute, I do not think 
we are called upon to decide it. But personally I am inclined to 
think that the expression charitable purposes in the Act 
should be understccd in the wider sense. In my opinion, if relief 
of wants cccasioned by lack of pecuniary.means is charity, adop- 
tion of preventive measures to ward off pecuniary wants is also 
charity. i : 

On the question as to whether the word “person” as used in the 
definition of ‘Guardian’ in Section 4 clause (2) of the Guardians and e 
Wards Act is to be read in thelizht of its meaning given to it by 
section 3 clause (39) of the General Clauses Act, I am decidedly of 
opinion in the negativa. This meaning woull bs inapposite so 
far as some of the provisions of the Act are concerned, e.g. section, 
43 sub-section (4), section 45 etc. To obviate all difficulties we — * 
have been asked to hold that the order wou'd be open to no 
objection if the appointment is mide of Miss Margaret. Arbuthnot, 
as and while Secretary of the Society.. I see no.point in this, so 
long as the Society is not held responsible to the Court as such 


(1) (1878) 2 C. L, R. 583. 
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guardian, as it cannot be, uncer the Act and Lecausea charge in 


the personnel of the Secretary may happen at any moment, ` 


In respect of the minor's property therefore the only thing 
reasonable to do, in the circumstances, would be to proceed in the 
way directed by my learned brother, 


The Court then passed the following order : 


We have been asked to make an order in favour of the Society 
for the expénses that it has incurred, The only part of the expen- 
ses that we have to deal with is what relates to the proceedings in 
this Court, and which is said to amount to Rs. 399-9-3 pies as per a 
memorandum placed before us on behalf of the Society. The 
Society is a philanthropic body and we would have been very glad 
to make an order in its favour if we possibly could, but it is impos- 
sible to regard these expenses either as on account of necessaries or 
as having been incurred forthe welfare of the minor or for protec- 
tion of his estate. We accordingly feel bound to reject the 
prayer. 


r 


As regards the other items in the memorandum the Court 
below will deal with them and pass proper orders if npproacnes by 
the Society in that behalf, 


A, T. M, Appeal allowed, 


Before Mr. Justice Mukerji and Mr. Justice Guha, 


SHYAMA CHARAN DE TAHBILDAR AND OTHERS 
9. 
PROTAP CHANDRA DAS AND oTHERs,* 


ganuczy,77,20,24. Kxecution—Decree, construction of—Omission— Rate of interesti— Effect. of 


———— 


partial executton. 


The decree-holder obtained a preliminary decree in a mortgage suit. The 
“ordering portion of the judgment therein directed that after expiry of the period 
of grace interest would run on the amount due at 6 per cent. per annum. In the 


.. # Appeal from Appellate Order No, 318 of 1929, against the order of 
C. Bartely Esg., District Judge of Daccz, dated the.20th April, 1929, reversing 
that of Mr. J, N. Mykherji, Subordinate Judge, 2nd Court, at Dacca, dated the 
24th Noyember, 1928. 


- 
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decree this portion of the order was omitted ard interest was allowed ónly up to 
the expiry of the period of grace. In the final decree it was provided '*that the 
sum of Rs 3,2608 as. payable under the said preliminary decree together with 
Rs. 284-12 as, the costs oí the suit as specified in the said preliminary. decree and 
further interest up to the date of payment at the rate Spes in the said 
decree,” would be payable to the plaintiff : 

Held, that the decree-holder should apply for amendment oí decree. 

That the final decree meant to provide for interest after the expiry of the 
period of grace and till payment, but no rate was specified for this interest in the 
preliminary decree. l , 

. A portion of entire decree for which execution was not once claimed, cannot 
form part of a subsequent claim in execution. Hence if a portion of interest due 
on the decretal amount was not claimed at the time of application for execution, 
it cannot be asked for in the subsequent application for execution. 


Appeal by the Decreé-holder. 

Application for execution of decree. 

The material facts appear from the judgment. 

Mr. Profutla Chandra Chakravarty for the Appellant, 
Dr, Jadu Nath Kanjilal for the Respondents. 


The following judgment was delivered : 

The facts of this case are quite simple, In 1918 the decree- 
holders obtained a preliminary decree in a mortgage suit. The 
ordering portion of the judgment therein directed that after expiry 
of the period of grace interest would run on the amount due 
at 6 % per annum, In the decree drawn up in accordance with the 
judgment this portion of the order was omitted and interest was 
allowed only up to the expiry of the periol of grace. In the final 


decree drawn up about:a year later it was provided “that the sum of 


Rs. 3,290-8 as, payable urder the said preliminary decree together 
with Rs, 284-12 as, the costs of the suit as specified in the said pre- 
liminary decree and further interest up to the date of payment at 
the rate specified in said decree ", would be payable to the plain- 
tiffs and there were other directions therein with which we are not 
concerned. 


In 1920 the décreedholtlers applied for execution for a sum of 
Rs. 3,681-1 2. Whether they meant to include in this amount any 
interest after the period of grace is a matter on which .the .two 
Courts below are not.in agreement. The Court of first instance 


was of opinion that they did and the- Court .of. appeal below .that. 


they did not, The point is not clear; allthat appears is that a 
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small amount in excess of interest up to date of grace was included 
in it though not the whole amount that would be due on calculation 
of the interest at 6 p.c. for the p2riod from the date of 
grace to the date of the application for execution, This execution 
case was dismissed, but subsequently the judgment-debtors made 
payments which aggregated a substantial. amouit, The decree- 
holders then again applied for execution for realizition of the 
balance, and this time they expressly claimed interest at 6 7/ 
per annum from the date of grace. The judgment debtors ob- 
jected to this claim for interest, This objection was rejected by the 
Court of first instance but has been upheld on appeal, Hence this 
appeal by the decree-holders, 

A good deal of technicality has been introduced into the case 
on behalf of both siles, for which howaver ther2 is some justifica- 
tion in the view which the District Judge has exoressed. The 
question in the first instance, in our judgment, is a question of 
construction of the final decree. | 

There can be no question that the final decree meant to provide 
for interest after the expiry of the period of grace and till payment ; 
it exoressly said so. The rate at which such interest was to be 
calculated was in the words of the final decree “the rate specified 
in the preliminary decree,” but there was no rate specified for this 
interest in the preliminary decree: two rates were mentioned 
therein, but for different purposes, Ze, 9 7 compound with yearly 
rests and 6 7. simple, the former payable unJer the contract and 
the latter only for costs, So the case was one of pure omission and 
there was no question of ambiguity. In that view the case of 
Bakar Sijjad v. Udit2 Narain Singh (1i) upon which a good deal 
of reliance has been placed by Mr. Chakravarti in his arguments 
wil got help him. It being a simple case in which the preliminary 
decree was not in accordance with the julgment which it had to 
follow, and failed to reproduce the decretal order in that judg- 
ment, we do not understand why the decree-hollers should not 
availof the easy course of applying for amending the preliminary 
decree in order to bring it ona line with the judgment. The only 
apprehension tbat he may have is that a future execution may be 
barred, but that course be avoided by keeping the present execution 
proceedings pending and giving the decree-holders sufficient oppor- 
tunity to avail of this remedy. We propose to mike that order. 

"Then a question arises as to whether in view of the application 
for execution filed in 1920 the decree-holders are competent to 


(1) (1899) I. L. R. 21 All. 361 F. B, 
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claim this interest, It is conceded by the decree-holders that in 
that application he did not claim the whole amount of interest 
which had accrued due till then subsequent to the expiry of the 
period of grace. Itis urged on behalf of the judgment-debtors 
that no such interest was claimed at all. The consequence of both 
the positions is the same. Itis well settled that a portion of an 
entire decree for which execution was not once claimed cannot 
form part of a subsequent claim in execulion, The decree-holders, 
therefore, are not entitled to claim any interest for the period from 
the date of grace to the date of his application in 1920, There is 
however rio reason why he should not get interest for a subsequent 
period. 

The result is that this appeal is allowed. The orders of the 
Court below are set aside. The ex:cution proceedings will stand as 
pending and a reasonable time will be given to the decree-hoiders 
to apply for and obtain the necessary amendment of the preliminary 
decree and when they have done so the execution will go on—on 
calculation of interest for the period subsequent to the date of the 
application for execution made in 1920. 

There will be no order for costs in this appeal. 


A, T. M. . 4 Appeal allowed, 





APPEAL FROM ORIGINAL CIVIL. 


Before Sir George Claus Rankin, Knight, Chief Justice, 
and Mr, Justice C. C. Ghose. 


KANTO MOHON MULLICK 
7, 


JOHN CARAPIET GALSTAUN anD THE OFFICIAL 
ASSIGNEE or BENGALA | 


Insolvency — Limitation, question of—.Not raised tn ‘the memo of appeal . “noe 
at the hearing—Limitation, if can be raised after remand—Contract Act 
(VX of 1872), Sec. 16—Undue influence—Dominating the will—Correct 

_ method of proof as a proof in insolvency, 


* Appeal from Original Order No. 79 of 1927, against the order of Mr. Justice 
Buckland, dated the rst June 1927, sitting in the Insolvency side of the High 
Court. 
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Although the point of limitation was not taken in the Court of appeal 
before remand, it was in theory the duty of the Court of appeal at that time to 
take that point; but if it did not take the point (and it was not altogether 
an obvious or easy poiat) it is quite wrong to suppose that without getting the 
decision reviewed oc without exercising any right of appeal that there might 
be, it can be questioned when the learned Judge comes to carry out: the 
limited reference which was put upon him by that judgment. 


Under the Indian Insolvency Act of 1848, the Official Assignee in ad- 
ministering the estate of an insolvent is administering a trust intended for 
the benefit of any creditor who is willing to come in. There is no difference 
under this Act from the ordinary law as it prevails in England. 

Under section 16 of the Indian Contract Act, which is a section which deals 
really with ‘fiwhat is consent ?'", contracts are not avoided merely because 
they are hard or harsh, They are avoided because there is no such consent 
on the part of the defendant as in principle can be regarded asa contract by 
him. Where the relations subsisting between the parties are such that 
one of the pa‘ties is in a position to dominate the will of the other and uses 
that position to obtain an unfair advantige over the other, the contract is 
said to be induced by ‘‘undue influence," There are, therefore, two things 
to be shown: the person in a position to dominate the other's will and 
using that position to obtaia an unfair advantage. The third clause of section 
16 is to this effect that when a person is in a position to dominate the will 
of another and makes a contract which is unconscionable the burden of proving 
that such contract was not induced by undue influence lies upon the person 
in a position to dominate the will of another, 

The Court has a right and duty to go behind any account stated or covenant 
or judgment and in the interest of other creditors get the real character of 
the transaction, It does not mean that if a person bas lent one lac of rupees 
upon a promise to pay two lacs he is a person who can only prove for one: 
lac in insolvency. It is a principle, however, which it is necessary to apply 
in the present case because the form of the covenant would lead one to 
suppose that the creditor has but two lacsat 12 per cent per annum when,in point 
of fact, he has lent one lac only and he is to get by way of interest a further 
lac together with what he is to get as interest eo nominoe. This is a case 
where a debt has been proved and the debt includes interest or any pecuniary 
consideration in lieu of interest and this is a case where the interest or considera- 
tion should for the purpose of dividend be calculated at a rate not exceeding 
(in England) five per cent per annum without prejudice to the rights of the 
Creditor to receive out of the estate any higher rate of interest to which he 
may be entitled after all the debts proved in the estate have been paid in 
full. The correct figure at which the proof should be admitted in the present 
Case is the figure which would be dus according to the term of the real bar- 
gain between the parties, that is to say, the term that although one lac only 
was advanced the insolvent was to be liable to repay a sum of two lacs with 
interest. On that footing the total claim up to the time of insolvency includ- 
ing interest at the contractual rate would be 304861 Rs. For purposes of 
dividend, however, a different figure has to be computed, namely, the figure 
of one lac with interest at 6 per cent per annum to the date of the adjudication. 
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The time at which the creditor claimed t5 prove is the time at which he 
brought the application to have his name inserted in the schedule. While 
the sum since received must be taken into account when it comes to paying 
dividend in order that the creditor may not receive more than 20 shillings 
inthe pound it is not a matter which reduces the nominal amount of his 
proof of debt. If it should turn out that after all the other creditors are paid 
in full the amount of their respective proofs there is a surplus sufficient left 
from which the full amount of Galstaun’s proof of debt, namely, Rs. 30486 
can be paid credit being given for the sums already received from the other joint 
debtors, then that sum will be payable to him in due course of administration. 
Not only so, but if after that there should be still a farther surplus, the Court 
will direct that a payment should be made to him so as to give him the 
benefit of the principle laid down in section 33 of Schedule 11 of the Bankruptcy 
Act of #914. In the event of there being sufficient funds interest at 6 per cent 
perannum will b2 paid upon the total amount of the proof until such time 
as the first payınent was received in discharge of the total liability. There- 
after the sum upon which 6 per cent will be payable will be reduced by the 
amount of the capital repaid. [a like manner any other sums as and when 
received, Such questions have to be decided by the English Bankruptcy law. 
The terms of the Presidency Towns Insolvency Act of 1909 are such that 
they can take no effect upon any adjudication under the previous Act 
but the modern Bankruptcy statutes in England can take effect under that 
Act by virtue of such sections as section 4o and section 60. 


Interest at 6 per cent per annum is to be given in the case of an insolvent's 
estate when there is a surplus in the estate after paying all the debts in full: 
In re Mzkhomed Mahomud Shah (1). 

Appeal by the Insolvent. 
The material facts appear from the judgment, 

Mr. Langford James for the Appellant. 

Mr. N, N. Sircar for th» Respondent J. C. Galstaun, 
The following judgments were delivered : 


Rankin C. J, :—In this case we are conceraed with the ascer- 
tainment of the amounts for which Mr. Galstaun is entitled eto 
proof in the Insolvency of ona Kanto Mohan Mullick, I propose 
that we should give our decision upon the questions of law which 
are involved and what is said with refererice to the particular 
figures and amounts will be subjected to correction hereafter on 
the representation of the parties. The intention is that that at the 
conclusion of this judgment-the parties should have an opportunity 
of checking whether the figures mentioned in it are correct in 
accordance with the true working out of the principle which is to 
be applied. Now it appears that the insolvent Kanto Mohan 
Mullick and four of his brothers entered into a transaction repre- 


sented by a mortgage deed dated the 28th of June 1903. It appears 
(1) (1886) 1. L. R. 13 Calc. 66. 
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that at this time a certain will was being propounded by the per- 
sons named as executors therein as the true will of their uncle one 
Gopal Lal Seal and although the contents an1 effect of that will have 
not been properly brought before us itis common ground that if 
that will were established the five brothers would be entitled to 
the enjoyment of the assets left by their uncle ata period of time 
long before they would be likely to succeed as mere reyersioners 
expectant upon the determination of the rights of their uncle’s 
two widows, In point of fact at the date of the mortgage transac- 
tion the probate suit was being tried. The ultimate result of that 
suit was that the will was held to be a forgery, The true nature 
of the transaction represented by the instrument of the 28th June 
1903 is notin doubt. 

It appears that the will case was being conducted, if not nomi- 
nally, at all events, really, on behalf cf the five brothers by an 
Attorney one N. C. Bose and it appears that after certain amounts 
of money had been spent upon it it was necessary to obtain more 
money for the same purpose. Accordingly the attorney with the 
assistance, to use a neutral phrase, of a gentleman called Mumford 
approached Galstaun and ultimately it was arranged that a loan of 
one Jac should be obtairied from him upon the terms thathe was 
tó get in six months two lacs for the loan and that the sum of two 
lacs was to carry interest at the rate of r2 per cent per annum, 
A loan of half a lac was at the same time being made by one 
Haridhone Dutt and upon similar terms, namely, that at the end 
of six months double the amount was to be payable. These two 
transactions are putinto the same deed and that deed proceeds 
upon the basis that the brothers are borrowing from Galstaun sums 
of money aggregating the sum of three lacs which have been 
advanced to them by Galstaun out of his own monies and of 
monies contributed by Haridhone Dutt. These advances are said 
to have been made upon the security of certain Auadies mentioned 
in the Schedule, The actual covenant for repayment is in these 
words: “ Now this indenture witnesseth thatin pursuance of the 
said agreement and in consideration of the said sum of Rupees 
three lacs already advanced by the mortgagee to the  mortgagors 
*as aforesaid (the receipt whereof the mortgagors do hereby admit 
and acknowledge) the mortgsgors do hereby covenant with the 
mortgagee that they the mortgagors shall and will oa the 2oth 
day of December 1603 pay to the mortgagee at Calcutta the said 
principal sum of Rupees three lacs without any deduction or abate- 
ment whatsoever and will inthe meantime and until full payment 
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and satisfaction of the said sum of Rupees three lacs pay interest 
thereon or on such part thereof as shall for the time being remain 
owing and unpaid at the rate of 12 per cent per annum computed 
from the date of these presents Dy equal monthly payments." 

We are concerned with this transaction in the following cir- 
cumstances, It appears that the money which was borrowed was 
expended and that when the time came to repay in December 
1903 no part was repaid. Until events long afterwards, which I 
shall come to in due course, neither principal nor interest nor any 
part of either was repaid to Galstaun. In 1905 Haridhone Dutt 
died and oa the rrth of November sg07 Kanto Mohan Mullick 
was adjudicated an insolvent under the old Act which then obtain 
ed in Inlia, namely, the Indiaa Insolvency Act, 1848. 11 and 12 
Vic. Cap, XXI. In r909 a suit was brought -by Galstaun against 
all the five brothers upon the covenant in the mortgage. In 
March 1915 the Official Assignee was substituted in the place of 
the insolvent, In 19:7 the plaint in this suit was amended, con- 
verting it fron: a mere suit upon a covenant in the mortgage toa 
suit to enforce a security, In 1920 Galstaun withdrew his suit so far 
as the Official Assignee was concerned without prejudice to his 
tights to prove in the. insolvency if any. In February 1920 this 
mortgage suit cam» on for hearing and the plaintiff proceeded 
with it on the basis of a suit upon the covenant only. 
He got a decree against the then defendants, that is to 
say, the insolvent’s four brothers for a sum apparently of 
sum of Rs, 5, 23,500. Later on, an appeal having been taken 
from this decree the ma'ter was settled by certain Terms of Settle- 
ment agreed to before the Court of Appeal in December 19:o. 
It will be observed that shortly before this date, that is to say, in 
April 920, the application with which we are now really concerned 
had been brought by Galstaun claiming to be entitled to proye in 
the insolvency of Kanto Mohan Mullick. The Terms of Settle- 
ment arrived at with Kanto’s brothers are ten in number, There 
was to be a decree in favour of Mr. Galstaun for Rs. 2,7 5,000 with 
interest on the decree at'six per cent, together with certain costs, 
The question of the money said to be advanced by Haridhone Dutt 
was put upon one side altogether and he was left to prcceed with 
his appeal if he desired to do so. The 6th term is this: “ That Mr, 
Galstaun will be at liberty to proceed for the . balance of his claim 
in this suit against Kanto Mohan Mullick without recourse to the 
Mullick parties herein.” Ido rot think that there is any further 
term which it is necessary to recite at the moment, In point of fact 
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under that decree certain sums were received by Galstaun in 1925 
and 1926. We are told that in May 1925 he received Rs. 1,25,000 
and that in July 1926 he received Rs. 1,260,910. It seems that in 
1927 there was a mortgage decree for a suum of Rs, 1,11,756 but it 
is not shown to us nor is it contended by Mr. Langford James that 
that money has been received so far. 


Turning now in the light of these circumstances to the case 
which is actually before us, I find that on the 7th of April, 1920 
Gal:taun made an application that the Schedule filed by the insol- 
vent should be amended by entering him as a creditor for a sum of 
money put by him as 3 lacs with interest at the rate of 12 per cent, 
per annum with monthly rests. It appears that in the insolvent’s 
Schedule he had entered Galstaun as a creditor in the year 1407. He 
had put the debt down as disputed and I will assume that he put it 
down not merely as disputed in point of amount but as disputed 
altogether. It would appear that under the Indian Insolvency Act 
a debtor was required to put in his schedule debts claimed which 
he disputed altogether, and it would appear probable also that 
there was a chance of certain advantages to a debtor if he did 
include his creditor's claim in the schedule because in that case he 
might get protection against process if the creditor should com- 
mence a suit, Now that application to correct the schedule and 
admit Galstatin as a creditor was ultimately brought on for hearing 
before Mr. Justice Greaves who delivered judgment in the matter 
in March, 1921. I will not now describe the evidence that was 
then before the learned Judge but will notice only that at the 
hearirg before him the insolvent claimed to be represented as well 
as and :independently of the Official Assignee, That claim the 
learned Judge disallowed, (So far as I can see the Section of the 
Act under which the learned Judge was proceeding, namely, Sec- 
tion 38, contemplates that an insolvent shall have a right to be 
heard upon any question of a creditor advancing a proof which is 
disputed. The learned Judge, however, came to a contrary conclu- 
sion and it may be that there were good reasons for that conclusion. 
I do not find it necessary to pronounce upon that question, 1 am, 
howe ver, proposing to deal with this case upon the basis that the 
fnsolvent had a right under: Section 38 to be heard upon this 
matter). The matter was fought out between Galstaun on the one 
hand and the Official Assignee on the other and the questions that 
were discussed ‘cover the whole ground. It was disputed whether 
or not the contract for Galstaun's loan was a good contract or was 
one made by means of undue influence so as not to leayea free 
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and full consent on the part of the insoly.nt. The learned Judge 
rejected that objection to the proof of debt, Another contention 
seems to have been raised to the effect that because Galstaun had 
at first proceeded against the insolvent and the Official Assignee 
by a suit he could not lodge a proofin the Insolvency. That con- 
tention was very properly rejected. A contention was further based 
upon the 6th clause of the Terms of Settlement and it was also 
considered whether any question of limitation stood in the credi- 
tors way. On this question of limitation it was held on the 
authority of Ax parie Ross (1) that a proof for a debt which was 
not barred at the commencement of the bankruptcy did not 
become barred by lapse of time. From that judgment an appeal 
was taken and a good deal turned in the Court of Appeal upon 
what the learned Judge had sail with reference to the question of 
Clause 6 of the Terms of Settlement. The learned Judge pointed 
out that nothing had bsen received, at the time, he was dealing 
with this matter, from the brothers of the insolvent on account of 
this debt. It was pointed out that if something was received a 
. question of a complicated character might arise as to Galstaun’s 
right to allocate some of that tointerest rather than to principal, 
He was not minded to anticipate and give directions in advance 
about what would happen if sums of money should be received 
from the debtor’s brothers in future „and he said '' But in any case 
Iam not finally disposing of any rights and if and when the 
Rs, 2,75,000 is recovered it may be permissible for the Official 
Assignee to raise any contention he may be advised to raise. At 
the moment I am only deciding whether the claim is provable or 
not, I see nothing in the third contention to prevent the admission of 
the proof”, On that an order was drawn up whereby the proof 
was thereby admitted and allowed for the sum of Rs. 2,00,000 
with interest thereon at the. rate of r2 per cent per annum with 
monthly rests from the 28th of June 1903 to rth November 1907. 
From this order the insolvent himself as distinct from the Official 
Assignee preferred an appeal which came on for hearing in Jan- 
wary 1922, One would suppose that the insolvent’s first point 
would be that he had not been permitted to take part in the pro- 
ceedings before Mr. Justice Greaves and that, therefore, the whole 
matter must be sent back so far as he is concerned or indeed 
altogether. Ido not find that any such suggestion was made to 
the Court or that the Court in any way proposed to act on those 
lines, The appeal was heard as an appeal preferred by the insol- 
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vent himself and certain points were argued for the appellant as 
appears from the judgment. Oae point which came to nothing 
was whether the debt was a joint debt or a joint and several debt 
on the part of these five brothers. Undoubtedly it was a joint and 
several debt, 

The next question was :—it was contended, that because Gals- 
taun had brought a suit anl had withdrawn the suit against the 
insolvent, but did not obtain leave of the Court under order 23, 
he could not bring another suit and could not consequently lodge 
a proof, That contention was negatived. 

The third point upon which the learned Counsel relied was in 
respect of the amount for which Galstaun’s claim had been admitted 
in the order which had been drawn up on the learned Judge’s 
judgment, 'The Court of Appeal apparently did not undzrstand 
what the learned Judge intended to do b2cause he did not intend, 
according to his judgment, to “dispose finally of any rights". It 
goes on to say that it was not:necessary to pursue the considera- 
tion of this part of the case any further, for Mr. Sirkar the learred 
Counsel for Galstaun has not opposed the course which was sug- 
gested by the learned Counsel for the appellant, namely that this l 
matter should be remanded to the learned Judge taking Insol- 
vency matters on the Original Side in order that he may determine 
what is the real indebtedness of the insolvent to Galstaun in 
respect of the claim which he had made, That is the order of 
remand under which my learned brother Mr. Justice Buckland was 
sitting when he gave the decision which is now under appeal. 

The learned Julge in his judgmant has again reviewed the 
case, He has considered in the presence of the insolvent whether 
or not the contract is one which must be treated as no good con- 
tract by reason of undue influence in accordance with section 16 
of the Contract Act as expounded in particular by the Privy Coun- 
cil in the case of Dhanifal Dus v. Raja Maneshar Bakhsh Singh 
(1). He has come to the conclusion that the contract was not 
brought about by undue influence and that it is a good contract in 
law, As regards the questions of limitation he has held that 
those questions were not open upon this reference. He has dealt 
at length with the fact and figures and has admitted proof for 
the sum claimed (in the end by the creditor as due. That 
figure is the figure of Rs. 2,60,750, As regards the contention that 
in view of clause 6 of the Terms of Settlement made by Galstaun 
with the insolvent's brothers Galstaun’s rights of proof in this insol- 


(1) (1906) L. R. 33 L A.118; I. L. R. 28 All. 570; 4 C..L. J. 1, 
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vency ate narrowed down by the phrase “without recourse to the 
Mullick parties herein" the learned Judge has held that this phrase 
has no reference to any right of contribution which might arise if 
and when the insolvent has paid more than a proportionate share 
of the total debt. Accordingly, the question of Galstaun's proof is 
not in his opinion affected by any such consideration. 

Now on this appeal a good many questions have been raised and 
the argument of Mr. Langford James on the part of the appellant 
is as follow: : He says first of all that by a decision of the Privy 
Council in an cx parte appeal Ganesh Lal Pandit v. Khetramohan 
Mahafatra (1), it has now been decided that the period of limi- 
tation in a suit upon a covenant to repay contained in a mortgage 
is three years from the date on which the money became payable. 
He says, secondly, that it is not the law in India as regards proofs 
of debt that the /ezminus ad quem of the period of limitation is the 
date of adjudication. He says that one must go on until one finds 
an actual claim made ininsolvency and that if by that time the statu- 
tory period is run out the claim to prove is barred. Nowon this point 
the learned Judge has in my juJgment, correctly held that no such 
point is open to the appellant after the previous decision of the 
Court of Appeal. In the memorandum of appeal on that occasion 
the question of limitation was raised though it was not raised in the 
argument, The appeal was not dealt with on the basis that it was 
a complaint by a person who had not been allowed to be present 
and who was entitled to have the case reheard in his presence, 
Such objections as were raised to there being any debt provable in 
law were heard and determined and the only question upon which 
the case was remanded was the question of amount arising in the 
manner which I have already explained. It is quite true that not- 
withstanding that the point of limitation was not taken it wag in 
theory the duty of the Court of Appeal at that time to take the 
point ; but if it did not take the point (andit was not altogether an 
obvious cr easy point) it is quite wrong to suppose that without 
getting the decision reviewed or without exercising any rights of 
appeal that there might be, it can be questioned when the learned 
Judge comes fo carry out the limited reference which was put 
upon him by that judgment. It is not necessary for me to do mort 
than to state what the contentions as to limitations are and they 
are these, It is said that in the ex parte case Ganesh Lal Pandit V. 
Khetramohan Mahapatra (1) to which I have referred the Privy 
Council has laid down not merely that-there is no 12 year limi- 

(1) (1926) L. R. 53 I. A, 1345 43 C. L. J. 545. 
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tation for a suit upon a covenant but that the limitation is a three 
year limitation being under Article 66 of the Limitation Act of 
1903 and not under Article 116. This contention, it is said, is 
derived from aa ob:ervation. of what is said by Lorl Fitz-Gerald in 
delivering the judgment of the Judicial Committee in the case of 
Ramdin v. Kaika  Perskad (1) That case was decided in 1884 
under the Act of 1871, As against that itis sail that many years 
have elapsed since 1884, and since that time questions as to the 
period of limitation for a suit on a covenant have many times had 
to be considered by all the Courts in India and that they have all 
along been unanimous in thinking that the period of such limitation 
is not three years but six. In these circumstances, it is contended, 
that a mere dictum in an ex parte case upon questions which it was 
not necessary to decide would be insufficient to justify the Court in 
throwing over the considered view upon which all the Courts in 
India are unanimous. Oa the other question as tò whether limita- 
tion comes to an end with an adjudication orler many cases have 
been cited to us. It is said that the reasons why in England limi- 
tation after the date of the bankruptcy does not run are these ; 
first, that it is held that creditors are in effect the beneficiaries of 
the trust created by law of the debtors’ estate and, sec ondly, that 
during the insolvency creditors are not allowed in the ordinary way 
to bring suits against the insolvents to enforce their debts. In my 
judgment, itis not necessary to canvass these cases orthe argu- 
ments that have been advanced, I will content myself by saying 
that I see no reason whatever uader this Indian Insolvency Act of 
1848 for thinking that the Oficial Assignee in administering the 
estate of an insolvent is not administering a trust intended for the 
benefit of any creditor who is willing to come in. In my judgment 
there is nothing in the contention that there is any difference 
under this Act from the ordinary law as it prevails in England. 
That question ot limitation, therefore, must be put on one side. 
The next question of importance is the question whether or not 
this contract is to be held to be void under section 16 of the Indian 
Contract Act. On this question two Judges have already pro- 
nounced—Mr, Justice Greaves and Mr, Justice Buckland: but I 
am only concerned with the judgment of Mr, Justice Buckland and, 
so far as that is concerned, it may be sufficient to say that I entire- 
ly agree in his finding of fact that this contract was not brought 
about or induced by undue influence, Under section 16 which is a 
section which deals really with “what is consent ?" contracts are 
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not avoided merely .because they ‘are hard or harsh. They are id = 
avoided because there is no such consent on the part of the defen- 1928. 
. A Sd 
dant as in principle can be regarded as a contract by him. Where Kanto Mohan 
Mullick | 


the relations subsisting between the parties are such that one of the 


v. 
parties is in a position to dominate the will of the other and uses | John Carapiet Gals- 


.taun and The Offici- 


that position to obtain an unfair advantage over the other, the con- al Assignee of 
tract is said to be induced by "undue influence.” "There are, there- Bengal. 
fore, two things to be shown: the person in a position to dominate Rankin C. F 


the other's will and using that'position to obtain'an unfair advan- 
tage, The third clause ofthe section is to this effect that where a 
person is in a position to dominate the will of another:and makes a 
contract which is unconscionable the burden of proving that such 
contract was not induced by undue influence lies upon the person 
in a position to dominate the will of the other. In the present case 
these brothers were minded to finance a highly speculative litiga- 
tion. They were not peopl: who were borrowing money to enable 
themselves to live. They were not people? without advice. They 
were borrowing it on the instructions not merely of their Attorney 
but of several other people assisting him to find finance, It seems 
reasonably clear from the circumstances that they had little tangible 
security to offer, They purported to mortgage their claims to their 
uncle's estate, They purported to mortgage some;'claim also of 
their grand-mother but it is tolerably reasonable that they were not 
people who were borrowing upon any good security. The evidence 
of the insolvent himself contains a great many statements which are 
difficult to believe—some of which telliagainst him as well as in his 
favour. According to him he did not want the money to be 
borrowed, According to him he told Galstaun that if he lent it 
the money would be thrown into the sea, According to other 
passages in his evidence it may be supposed that he had no mifid 
of his own and that the whole of the transaction was entered into ' 
because Galstaun wanted it. I take the same view of this matter as e 
the learned Judge of the Court below. In a case of this: character it 
is difficult to say that it was even prudent for- the lender to'lend 
money to the amount ofone lac ona promise of two. In my 
judgment the fact that the Attorney and certain other agents Wele. 
employed to negotiate this. loan makes it difficult to say that there — * 
is any case to the effect that Galstaun dominated the will of the 
Mullick brothers, This matter has been dealt with fully by the 
learned Judge and ‘I do not propose to.enter into 'the matter any 
further than in saying that I agree with his judgment. 

In these circumstances, the question arises.next as to whether 
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Cin: or not clause 6 of the ` Terms of Settlement "between Galstaun and 
1938. „the insolvent's brothers means what it is alleged it means,  There,. 
AOL HN again re i iew: 

‘Kanto Mohaa gain, I venture to say tint I agree with B view ‘taken by the 
‘Mullick learned Judge. If the intention was to stipulate that Galstaun 


Ay Carapiet Gals- should be at liberty to go on against . the insolvent but that he 
faun and The Offici- should take nothing in the insolvency or -otherwise which could 
2! enki M produce a claim on the: part of the insolvent for contribution 
against his.brothers, in my judgment.very different words would 
have been chosen to incorporate that agreement. What is said is 
thathe "would be at liberty to proceed for the balance of his 
claim in this suit against Kanto Mohan Mullick without recourse to 
the Mullick parties herein.” It has been strenuously contended by 
Mr. Langford James that these terms of settlement were entered 
into for the benefit ofthe insolvent, and that there was to bea 
restriction for his benefit that Galstaun could only proceed against 
him for the balance of Galstaun's claim in that suit, meaning there- 
by the figure which he had claimed when.he brought the suit, 1t 
has been contended that in other ways these terms were made by 
the Mullick brothers for the benefit or protection of the;insolvent. 
In my judgment that is complete misconstruction of it, Anything 
thatis.contained in these terms is amply accounted for by the 
interest of the four brothers, or of Galstaun, 

I come now to the ascertainment of the correct method in vbi 
the present proof should be dealt with as a proof in insolvency, 
The first principle that is appealed to by the insolvent is that. the 
Court has a right and duty to go behind any accounts stated or 
covenant or judgment and in the interest of other creditors get.to 
the real character of the transaction. There have been many cases 
laying down that principle.. The main one is the case of Zn re Van 
Zaun (x) which has been cited and commented upoa. That prin- 
ciple does not mean that if a person has lent one lac upon a promise. 
to repay two he isa person who can only prove for one lac in; 
insolvency. Itis a principle; however, which it is necessary ito 
apply in the present case because the form of the covenant would 
lead one to suppose that the creditor has lent .two lacs at twelve. 

er cent per annum when, in point of fact, he has lent one lac only 
. and he is to get by way of interest a further lac "together with what 
he is to get as interest eo nominoe, If therefore the ordinary prin- 
ciples of modern English Bankruptcy Law are to be applied the 
prirciple will be found expressed in section 66 of the Bankruptcy 

Act of xgr4. This is a case where a debt has been proved and the 
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debt includes interest or any pecuniary consideration in lieu of 
interest and this is a case where the interest or con:ileration should 
for the purposes of dividend be calculated ata rate not exceeding 
(in England) five per cent per annum without prejulice to the 
right of the creditor to receive out of the estate any higher rate of 
interest to which he may be entitled after all the debts proved in 
the estate have been paid in full. If Iam asked, therefore, what 
is the correct figure at which the proof should be admitted as dis- 
tinct from th» j correct | figure upon which the dividend should be 
paid, it appears to me that the correct figure at which the proof 
should bs admitted is the figure which would be due according to 
the term of the real bargain between the parties, that is to say, the 
term that although one lac only ..was advanced the insolvent was to 
be liable to repay a sum of two lacs with interest. It appears to be 
common ground that on that footing the total claim up to the time 
of insolvency including interest at the contractual rate would be 
Rs. 304861, For purposes of dividend, however, a different figure 
-has to be computed, nam:ly, the figure of one lic with interest at 
six per cent per annum to the date of the adju lication. That figure 
has yet to be ascertained but itis a figure which would be under 
one lac and a half, 

The next thing to be considered.is this : Certain sums of money 
have been received in 1925 and 1926. They amount in all to some 
two and a halflacsa figure which is greater than the figure which 
is last mentioned. It is quite obvious, therefore, that if this is an 
ordinary insolvency in which thére is no surplüs but a deficient 
fund the creditor would get.no advantage in these circumstances by 
trying to prove. It has been suggested on behalf of the insolvent 
that ‘before arriving at the amount which is the total amount to be 
proved, namely, Rs. 3,04,861 credit for the sums received ought 
to be given.so as to reduce, the actual amount at which proof is to 
be admitted for any purpose toa much smaller sum, In my judg- 
ment that argumentis wrong. To apply the English rule [cf Re, 
-London ett. Bank (r)) the time at which :the creditor claimed to 
prove is the time at which he brought this application in 1920 to 
have his name inserted in the schedule. That being so, while the 
sum since received must be taken into account when it :comes td 
paying dividend in order that the creditor may not receive - more 
han 20 shillings in the pound it is not a matter which reduces the 
nominal amount of his proof of debt, In this connection it may be 
mentioned that on the strength ofam old caseit has been con. 
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tended that since a judgment was taken against the insolvent's 
brothers that judgment from the time it was pronounced must be 
taken to bea receipt and the equivalent of a payment. In my 
opinion, there is no foundation for that contention for the present 
purpose. If it should tura out that after all the other creditors are 
paid in full the amount of their respective proofs there is a surplus 
sufficient left from which the full amount of Galstaun's proof of debt, 
namely, Rs. 3,04,861 can be paid credit being given for the sums 
already received from the brothers, then ia my judgment that sum 
will be payable to him in due course of administration, Not only 
so, but if after that there should b> still a further surplus, this Court 
should, in my opinion, now direct that a payment should be made 
to him so as to give him the benefit of the principle which will be 
found in section 33 of schedule II ofthe Bankruptcy Act of r914 
which is in these terms; “If there is any surplus after payment of 
the foregoing debts, it shall ba applied in payment of interest from 
the date of the receiving order at the rate of four pounds per centum 
per annum on ail debts proved in the bankruptcy. It is to be care- 
fully borne in mind that no interest will be payable upon the sums 
received frorn the Mullick brothers after the date of their receipt, 
that is to say, in the event of there being sufficient funds we direct 
that interest in this country at six per cent per annum be paid upon 
the total amount of the proof until such time as the first payment 
was received in discharge of the total liability, Thereafter the sum 
upon which six per cent will be payable will be reduced by the 
amount of the capital repaid. In like manner the sum received in 
1926, and any other sums as and when received, It may be as well 
here to point out that by the terms of section 4c of the Indian 
Insolvent Act and the decisions thereunder questions such as we 
have had to deal with have to be decided by the English Bankrupt- 
cy Law as it may be from time to time, The terms ofthe Presi- 
dency Towns Insolvency Act of 1909 are such that they can take no 
effect upon adjudication under the previous Act, but the modern 
‘Bankruptcy Statutes in England can according to the decisions take 
effect under that Act by virtue of such sections as section 40 and 
section 6o, This was long ago hell by Sir L, Peel in the case of 
* Grey v. Chick in Coryton's Reports, page 136 and also by Mr. Jus- 
‘tice Innes Zn the Matter of The Petition and Schedule of Vardalaca 
Charri (1). As I understand, until 1909 the practice of this Court 
‘in administering the Old Act was to do so upon the modern 
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English principles laij down by the Old Act itself and there.is CIVIL. 

‘nothing in existence of any rule applicable to this case. This 1928. 

explains what otherwise might seem erroneous with referenoe to the ee 
Kanto Mohan 


English Statutes. Mullick 


V. 
On the question of interest it is only right to say that there isa John Carapiet Gals- 
specific authority in this Court for giving six per cent interest in the een Oe d 


case of an insolvent’s estate where there isa surplus in the estate Bengal. 


after paying all the debts in full; and on this ground the particular Rankin, C. 3. 
figure of six per cent is justified by authorities, The case to which uem 

I willrefer is the case of Jn re Makomed Mahmud Shah (1) which 

appears to have been followed in certain unreported cases. 


The order of the learned Judgé will be varied in accordance 
with our judgment and the creditor will be entitled to take his 
costs of this appeal out of the estate, 


C. C. Ghose, J. :—1 agree. 
B. N. Mitter: Attorney for the Appellant. 
P. C. Ghose; Attorney for the Respondent. 


A. T, M, Order. varied. 
(2) (1886) I. L, R. 13 Calc, 66. 
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The Special Deputy Collector sitting in the Revenue Court in 1842 and pro- 
ceeding with the inquiries under Regulation III of 1828, had authority to 
pronounce on the validity or otherwise of a Lakheraj title set up before him. 


It was competent to the Collector or other Revenue officer under section 4 of 
Regulation III of 1828 to institute the enquiries specified in Regulation II of 
1819 and Regulation IX of 1825 to follow the procedure laid.therein and to 
record in a Robokari his judgment as to the liability of the lands to assessment 
or otherwise in manner directed by section 20 of Regulation II of 1819. Such 
decision has the force and effect of a decree. 


The word *Mehal' which is used in the Regulations (See clause 2 Section Il 
Regulation XLII of 1803) as the equivalent of the. English word ‘Estate’, signi- 
fies, not the property of one person but the property held under one title, 
whether by one person or by many. The word * Mahalwari’is used in contradis- 
tinction, to Máuzawari which defines every separate mouzah or village in the 
Revenue Records. 


The word * Britti’ is of Sanskrit origin and means literally ** means of subsis- 
tence." Wilson in his Glossary defines it as à grant of land or other means of 
support to any one. Some of the early Editors of the Regulations take it as 
synonymous with Debutter or dedicated lands. There is at any rate no, doubt 
whatever that certain Niskar or’ non-revenue-paying lands were excluded from 
assessment when the Dowl Kabuliat was takzn at the time of the Decennial 
Settlement. . 

By the expressions Dowl Kabuliyat and Kistibandi are meant engagements 
setting forth particulars of the arrangements made for the payment of revenue. in 
respect of specified laws by fixed instalments. 

A Taidad is an extract froma public register or other document of authority 


in confirmation of a claim. 


Appeal by Defendant No. 2. 

Suit for recovery of possession and for .mesne profits, 

The material facts app2ar from the judgment. 

Mr. Sarat Chandra Bose, Dr. Sarat Chandra Basak, Messrs, 
Sitaram Banerjee, Rupendra Kumar Mitter, Jnan Chandra Roy, 
Prokask Chandra Pakrasi and. Ant? Chandra Dutt for the 


Appellant, ; ECTS 
. Messrs. Joss Chandar, Roy; Nanda Gopal Banerji, Bhudhar 


_ Haldar, Nripendra Chandra Dass, Jatis Chandra Guha and 


. Nogendra Kumar oe for the Respondents. " 
CÀ, V, 
The judgment of the Court was as. EUR i 


C. C. Ghose, J: The defendant No. 2 is the appellant before 


‘tis‘and the-appeal arises out of a suit, instituted by .the: plaintiffs, 
(who are descendants of the. Raja -of Chanchra "in. the district of 


Vou. 11] HIGH COURT, 209 





Jessore).as Sliebaits to Sree Sree Shyam Roy Thakur for a déclata- Civit. 

tion of their lakheraj Debutter title to and in certain lands in 1930. 
Pargana Emadpur situate in the district of Khulna butincluded oi Pal 
in Touzi No. 1 of the Nadia Collectorate, for recovery of khas Chowdhury 
.possession of the same and for mesne profits. The lands in ques- gynar Satish Kanti 
tion are stated to be in Mouzah  Dearah by the side of the river Roy. 


Kabatakshi, It is said that the lands in question have been c.c. Ghose, 3f. 

possessed by the family of the plaintiffs for generations as Shebaits, POR 

the original: grant having been made by Raja Pratapaditya, an 

account of whom.is to be found in Westland's Jessore, Second 

Edition, page 23 and in O'Malley's Gazetteer of Jessore, page 25. 

The plaintiffs state that at the time of the Decennial Settlement of 

1790, the Debutter character of the lands in question was recog- 

nised and the lands were exempted from payment of Government 

revenue, Subsequently 'there were resumption proceedings, in 

respect of the said lands, which ultimately ended in 1842 when the 

Special Deputy Collector by his order dated the 23rd May 1842 

released the said lands as being lakheraj on the ground that they 

were Debutter, -The plaintiffs alleged that their title as lakheraj- 

dars had always been-recognised and that although they had made 

attempts from time to time to clear-the lands which were in. the 

Sunderbuns and full-of :dense jungles and to settle tenants thereon, 

they were not successful and the lands in questiom had remained 

unfit for occupation.and settlement until 5 or 6 years previous to 

the institution of the suit, The plaintiffs also alleged that in r320 

B. S..they had been informed that the defendant had taken wrong- 

ful possession of certain lands inMouzah Dearah and that they were 

further informed in 1323 B. S., that the defendant had erected a 

Kutchery ‘Bari on the said lands. In these circumstances, the 

plaintiffs instituted the present suit in the Court of the Suberdi- 

nate- Judge of Khulna on the 25th May 1920 praying for the above 

reliefs. S y 4 
The defendant denied the plaintiffs’ title and urged that the 

landsin suit were within Mouzah  Dearah in Pargana Bagmara^ 

included: within the defendants ancestral zeminderi and alterna- 

tively that if it be found that the plaintiffs had title thereto, he 

had acquired title by being in exclusive and adverse possession 

of the same for a périod of more than 12 years from 1313 B.S, 
The learned Subordinate Judge by his judgment dated the 22nd 

June 1927 found that the plaintiffs had made outa clear title to 

the lands in suit, that until quite recently the lands were incapable 

ofoccupation inasmuch as they were covered with dense jungle 
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full of wild beasts and that the defendant had not succeeded in 
proving that he had been in possession of the said lands from 
I313 B. S, adversely to the plaintiffs as alleged by him. The 
learned Su bordinate Judge thereupon declared the plaintiffs! title 
to the lands in suit and gave them a decree for &Aas possession. 
He also awarded mesne profits from the date of the suitas per 
directions contained in his decree. 

On appeal before us, the same Contentions hive been urged on 
behalf of the defendant and an elaborate argument has been addres- 
sed to us for the purpose of showing that there is no substance in 
the plaintiffs! contention that they and their ancestors have been in 
possession of these lands under their Lakheraj title from 1790 
down to date. It has therefore become necessary to examine 
closely the plaintiffs! title ; but before I do so, it may be useful to 
make a few preliminary cbscrvations, more or less historical, 
leading up to the plaintiffs’ title, 

‘I will not attempt to reproduce the history of the Rajas of 
Chanchra, to which family the plaintiffs belong, at any length, 
because all the available materials are to ‘be found in Westland’s 
Jessore, O'Malley's Gazetteer of Jessore and Pargiter's History of 
the Sunderbuns. It appears that the ancestor of the plaintiffs 
originally had four Parganas namely Saydpur, Amidpur, Muragacha 
and Mallikpur, Subsequently Pargana Esafpur was acquired by the 
family in addition to various other Parganas, About 1745 the 
ancestral properties were divided into two shares (a) twelve annas 
share which was pos sessed by Nilkanta Roy and (b) a four annas 
share possessed by his uncle Shyam Sundar Roy. The last-men- 
tioned share passed out of the family altogether and may be left 
out of account. The twelve annas share came to be known as the 
Esafpur estate, that being the chief Pargana init, In the posses- 
sion of the Esafpur estate, Sree Kanta Roy succeeded  Nilkanta 
Roy in 1764 and it was this Sree Kanta Roy who had possession 
of the estate at the time of the Decennial Settlement, 


It may be stated in passing that prior to the Decennial Settle- 
ment, various Settlements had been made by the East India Com- 
pany from time to time and that during the currency of these 
Settlements the District of Jessore as it then existed was compris- 
ed within the famous ‘‘ Huzuri Mehals" of Warren Hastings i.e. 
Mehals whose revenue had to be paid into the Khalsa or Exche- 
quer at Calcutta. f i 

The Decennial Settlement took place in 1790 and as is well- 
known elaborate rules and regulations had been passed for con- 
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cluding that settlement, The zamindar was’ allowed ten per cent ~ 
ie. not ten per cent of the assets, but oniy ten per cent of the : 
Government share, which left him  one-eleventh in all Before : 


however this ten per cent was calculated, all the ron-revenue pay- 


ing lands the profits of which were enjoyed by the zemindars were ' 


resumed and added to the rest of the estate, subject to a reserva- 


tion made in favour of lands dedicated solely to religious purposes. : 
It was declared by the East India Company by the Lakheraj: 


Regulations of the rst December 1790 that all grants of rent free 


lands made previous to the rath August 1765 should be. 
deemed valid, provided the grantee actually and donafide had. 
obtained possession of the lands so granted previous to that date ' 


- and the lands should not have been subsequently resumed by the 


officers or under orders of Government. (See Colebrooke's Digest 
of Regulations, Supplement Volume, page 292). By section 4 of 
the said Regulations it was declared that the grantees or present 
possessors, until dispossessed by a decree of the Dewani Adawlat, 
were to be considered as the proprietors of such rent free lands 
with the same right of property therein as was possessed by the 
other landholders paying revenue to Government. By section 33 of 
the Decennial Settlement Regulations (it may be noted in passing 
that they were all included under Lord Cornwallis’s orders in a 
Code of Regulations dated the 23rd November 1791) it was pro- 


vided that the assessment of revenue was to be fixed exclusive and . 


independent of all existing Lakheraj lands and by section 43 there- 
of all zemindars assessed by Government were required to distri- 
bute the.total assessment on the villages, comprised in their 


zemindaries and to deliver a record of such distribution each year - 


successively, specifying the name of each village, the boundaries 


thereof, the estimated quantity of the land in each, distinguished : 


as Malguzari and Lakheraj, together with an abstract thereof, (See: 
Colebrooke's Supplement, pages 303 and 317). 

I have already mentioned that the Decennial Settlement of the 
Esafpur estate (the language used is Pargana Esafpur and others) 
was concluded with Sree Kanta Roy, It appears that he execu- 


ted a Dow! Kabuliat and Kistbundi on the 23rd February 179r. 


(See Exhibit 3). By the expression Dowl Kabuliat and Kistbun li 


is meant an engagement setting forth particulars of the arra^ge-. 


ments made forthe payment of revenue in respect of specified 


lands by fixed instalments and it appears that in accordance with : 


the Regulations referred to above, the lands forming the ‘Britti’ of. 


Sree Sree Shyam Roy Thakur were taken into consideration in. 
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Civit. assessing the revenüe payable by Sree Kanta ‘Roy. The word 

. - 1930. .. ‘Britt? is of Sanskrit origin and it means literally 'means of subsis- 
e tence’, Wilson in his Glossary definés it as a grant of land or: 

Tarakeswar Pal i 

. Chowdhury. . --other means of support to any one. ‘Some of the early Editors -of 
asa Satish Kan the Regulations take it as synonymous with Debutter or dedicated ` 
- Roy. - - lands. Thereis at any rate no doubt whatsoever that certain - 

C. C. Ghose, $, fiisk&ar or non-revenue-paying lands were exclüded. from assessment 
EISE when the said Kabuliat was taken at the time of the Décennial 


Settlement ; there is certainly a good deal of force in the plaintiffs’ 
contention that these lands which were so excluded ‘were the 
Debütter lands of Sree Sree Shyam Roy Thakur, There was cer-. 
tainly a remission of assessment of land belonging to Sree Sree 
Shyam Roy Thakur, There is no dispute that the plaintiffs are 
able to trace their descent from Sree Kanta Roy but as yet there 
is no: mention in the Dow! Kabuliat where these lands were ‘situate. 
The next document relied upon by the plaintiffs is Exhibit 16 and 
init the lands in Mouzih Dearah are mentioned as being the 
Debutter lands of Sree Sree Shyam Roy Thakur and the area there- 
of is stated to be soo Bighas, Exhibit. 16 is a statement and the 
heading thereof is as follows: ‘ Properties consisting of minor 
lands forming the Britti land of the Deities Sree Sree Shyam Roy 
Thakur and Sree Sree Shib Thakur and others, in Pargana Esafpur 
and others, District Jessore, and filed in the Collectorate on the 
.13th Bhadro 1202 B. S". Now, the defendant has argued that there 
is nothing to skow how this statement came to be filed in the 
Collectorate. The answer to that is to be found in section 43 of 
the amended Code of Regulations dated the 23rd November 1791 
set out above and I will not repeat what that section leid down. 
x There is therefore nothing surprising in the fact that Exhibit 16 
was filed inthe Collectorate on behalf of the proprietors of the 
Esafpur.Estate and I see no reason whatsoever to doubt the 
, genuineness of the document being. Exhibit 16. This document is 
dated the 28th August 1795 and we find in the next document 
Exhibit 1, mention of Mouzah Dearah with its sco Bighas in 
Taidad No, 13788 forthe year 1202 B. S.—1795-96. A Taidad,. 
according to Wilson, is -an extract from a public register 
or* other document of authority in confirmation of a 
claim. -As will be seen later, Registers of Estates ‘were being 
kept in the Collectorates- by 1795 (See Regulation XLVIII 
. of :793) and all persons holding rent-free lands’ were required 
to register in the Collectorate within one year (See section 
XXIV of Regulation XIX of 1793). It -would seem that 
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in respect of Lakheraj lands, held as such at the time of the Decen- 
nial Settlement, a register was kept in the Collectorate of Jessore 
and Exhibit r is a copy of the relative entry therein, A certain 
amount cf unreal argument was based on the fact that the original 
Taidad .book was rot produced from the Collectorate, The 
defendant could have easily shown that the original did not contain 
any such entry. The realimportance of Exhibit r is. in the con- 
tinued assertion of Lakheraj title by the plaintiffs ancestors, The 
next document on which the plaintiffs rely is the decree of the 
Special Deputy Collector of Jessore in Case No. 710, This is by 
far and away the most important document in favour of the plain- 
tiffs and as such it has not unnaturally been subjected by Mr. 
Bose on behalf of the defendant to much vigorous criticism, In 
view of the conclusion to which I have come so far as this docu- 
ment is concerned and the effect thereof, I will take leave to dwell 
for a few moments on the circumstances under which that decree 
came to be made. As is well-known a greater part of the present 
District of Jessore was included in the territory now known as the 
Sunderbuns and there are indications on the record that some of 
the lands in suit at any rate, if not the whole, were within the 
Sunderbuns area. Now, the Sunderbuns were for the first time 
declared. to be the property of the State by section 13 of Regula- 
tion III of 1828, The Government determined to make grants of 
the Sunderbuns tract and to take measures for its clearance. For 
this purpose a survey was decided upon and carried out. Zemin- 
dars who had ercroached on the forest area or who held Towfir 
lands began to raise objections and resumption proceedings were 
started in consequence, It appeared that drt? or the Debutter estate 
of.Sree Sree Shyam Roy Thakur had appropriated 7000 Bighas of 
forest in the Sunderbuns (See Vargiter’s Sunderbuns, page 27) and 
suspicion that there had been encroachments also arose because of 
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the fact stated on behalf of the ancestors of the plaintiffs, that : 


in respect of 12350 Bighas of Sree Sree Shyam: Roy Thakur's land 
a sum of Rs, 1170. only. had been remitted at the time of the 
Decennial. Settlement, According therefore to the Commissioner 
of Sunderouns there were usurpations and the Government deci- 
ded to investigate into. the whole matter. These matters 
appear from. the recitals in. the decree of the 23rd May 1842. 
A glance of.the Map will show that the Sunderbuns area related to 
lands in-three Districts.at least namely, 24-Parganas, Jessore and 
Nadia and in Case No, 710 before the ‘Special Deputy Collector 
all the usurpars, if I may. so phrase it, were made parties, . The 
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-ancestor of the plaintiffs was there ; so also some of the ancestors 
of the defendant, The plaintiffs’ ancestor was required to produce 
all the sasads he was relying upon for the purpose of showing what 
were the Lakheraj lands dedicated to Sree Sree jShyam Roy 
Thakur. Regulation II[ of 1828 laid down what was to be done 
and the procedure appsars to have been to depute in the 
first instance Amins to make enquiries and measurements 
and upon these materials the Special Deputy Collector was 
to base his report. It appears that}in accordance with this 
procedure.Amin Sree Nath Banerji was deputed to make en- 
quiries ; he submitted a report (See Exhibit 14) on the 2nd July 
1840, the resumption case itself with reference to the said lands 
having been started on the 28th January 1826. Sree Nath Banerji 
reported: '' Thereafter I reached  Dearah: there being 500 
Bighas of land in that place as in the Taidad and the same not 
being found on previous enquiry I reported it to your Honour 
and commenced a survey of the whole Mouzah in which 4002 
Bighas of lands by guess was surveyed ; thereafter the . previous 
Otbandi jotedars of the said Britti Janis Gole Mamud Sardar and 
Sadi G.zi and others came and identified the Britti land and on 
their identification 502 Bighas and 15 Cottas of land was surveyed. 
The said land is lying Patil’, (See Exhibit 14), This report along 
with other matters engaged the attention of-the Special Deputy 
Collector and on the 23rd May 1842 he came to the conclusion 
that it had been proved before him that $323  Bighas were 
the Britti lands of Sree Sree Shyam Roy Thakur and to 
be valid miskkar. He had before him, among other materials, 
a certified copy of the Purwana of the Commissioner of Sunder- 
buns dated the sth March 1804 and he was satisfied that the profits 
arising out of the said lands i.e. 8823 Bighas were being spent on 
the Deb Sheba of the said Thakur. He accordingly released the 


, said 8:23 Bighas from the claim of Government, No doubt 


42350 Bighas had been mentioned in the Taidad as being the 
‘Britti lands; but on enquiry the Special Deputy Collector 
found that the entire area amounted to 16580 Bighas, Deduct- 
ing therefore from this last mentioned area the said 8323 
Bighas there remained an area of 7757 Bighas which were not 
Britti lands and orders were passed to the effect that this area was 
to be resumed (see Exhibits 4 and 2), A great deal of argument 
was addressed to us on the question of the identity of the 5oo 
Bighas in Mouzah Dearah ; buf there can be no doubt whatsoever 
that this area of zoo Bighas was included in the said 8823 Bighas, 
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(See the fuller Decree of the 23rd May 1842 in the separate paper- 
book), Now, the ancestors of the defendant were parties to the 
suit or case in which the said decree was made and it does not 
appear that (although they made various claims) they ever made 
any claim to the lands in Mouzah Dearah with which we are con- 
cerned, Further Umesh Chandra Pal Chaudhuri who is the 
ancestor in the direct line of the present defendant appealed 
against the decree of the Special Deputy Collector being Miscella- 
neous Appeal No. 172 of 1845. There is therefore nota tittle of 
evidence to show that the ancestor of the defendant was not aware 
.of the effect of the decree of the Special Deputy Collector. I am 
satisfied that he must have been aware atall material times as to 
what was going on and that the decree in question was as much 
binding on him as on the plaintiffs’ ancestor, Mr. Bose devoted 
much time forthe purpose of. inducing us to hold that under 
Regulation III of 1828 it was not within the province of the Special 
Deputy Collector to pronounce any opinion on the validity or other- 
wise of the Lakheraj title set up by the ancestors of the plaintiffs, 
It is sufficient to observe that so far as the lands in suit are con- 
cerned, it must be tsken that under the law in force at the time of 
the Decennial Settle ment and to which I have already referred a 
proper erquiry was made and the validity of the Lakheraj in 
question was conclusively established before the Revenue Autho- 
tities as otherwise no remissiun of revenue was admissible or would 
have been made. ‘here is indeed no substance in Mr. Bose's con- 
tention, as the very words of section 4 of Regulation III of 1828 
show that it was competent to the Collector or other Revenue 
Officer to institute tbe enquiries specified in Regulation II of 1819 
and Regulation IX cf 1825, and to follow the procedure laid there- 
in and that be was to record in a Robokari his judgment as to the 
liability of the lands to assessment or otherwise in manner directed 
by section 20 of the first mentioned Regulation i, e, Regulation II 
of 1819 and that such decision should have the force and effect of 
a decree. ‘The early Regulations relevant on this question namely 
the Regulation of 17go referred to above, Regulation XIX of 1793 
and Regulation XXXVII of 1793 refer in specific terms to the 


question of lands held free of assessment wnder a valid and legal” 


lile and itis idle to contend that the Special Deputy Collector 
sitting iu the Revenue Court in 1842 and proceeding with his enqui- 
ries under Regulation III of 1828 had no authority to pronounce 
on the validity or otherwise of a Lakheraj title set up before him. 
We have now arrived at 1842 andit does not appear that the 
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SIVE: decree of the Special Deputy Collector was subsequently upset or 

1930» modified in any way. The next document is Exhibit 6 being an 

TES MAN Pal annexure from the Mahalwari Register, Pargana Saydpur, of 
Chowdhury measurements made by the -Revenue Surveyor with the help ofa 
Kumar Satish Kanta compass in the year 1857. The word ‘Mehal’ which is used in the 
Roy, Regulations (see Clause 2, Section II, Regulation XLII of 1803) 


mt „ar 


C. C. Ghose,. f. ‘as the equivalent of the English word ‘Estate’ signifies, not the 
Ses property of one person, but the property held under one title, 
whether by one person or by many. The word ‘Mahalwari’-is used 
in contradistinction to Mauzawari which defines every separate 
Mouzah. or village in the Revenue Records. Before I deal with-the 
entries in this document, perhaps a few words on the various Regis- 
ters kept in the Collectorate in or about this period may not be out 
of place. Now, Sections Il to V, Regulation XLVIII of 1793, 
prescribed the preparation ofa General Register of estates, to be 
arranged in alphabstical order, according to the English Alphabet ; 
and Section XVI of the same Regulation directed that a Register 
of intermediate mutations should be kept in the manner therein 
detailed. In passing it may be noted that this General Register A 
subsequently became a mere list of revenue paying estates. The 
intention was, that, every fifth year, the General Register should be 
re-written, and all the mutations entered intermediately in, the 
Mutation Register, embodied in it. It was found however that the 
specification in the General Register of the villages necessitated 
voluminous details and was produccive of great delay in the pre- 
paration of the Registers and it was thereupon enacted by section. a 
of Regulation VIII of 1809 that a. ''Pargana Register" .showing all 
Estates and all villages in each Estate, arranged by Parganas, 
should be prepared and that corrections should be made therein 
every fifth year, It was also provided by Section XI of the said 
Regulation that the General Registers should not, any longer, con- 
tain specification of villages, The Pargana Register’ was divided 
into two parts. Part I (Register B) of lands assessed to the public 
revenue and Part II (Register C) of lands exempt from the public 
assessment, The maintenance of correct Registers was found to be 
an impossibjlity and it was then thought that the Estate and village 
* and Mahal Registers prepared by the Superintendents of Survey 
after 1850 would serve the purpose and be complete records of the 
State of the property as ascertained by the Survey, This was.the 
state of things during the Thak operations in Bengal. In passing it 
may be noted that the Mehals entitled to distinct entry: on the 
Thakbust maps were "confirmed Lakheraj tenures" i, e, tenures con- 
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firmed on trial and tenures not subjected to trial, the titles being 
held good (see the rules of the Board of Revenue, October 8, 1850, 
Appendix X of Young’s Revenue Hand-book). Now the entries in 
the Mehalwari Register refer to the decree of the Special Deputy 
Collector of 1842 in Case No. 710 and to the fact that the lands in 
question in Mouzah Dearah had been released as Lakheraj and 
that the lands were then about 120 acres, Surveys were going on 
in Bengal from 1850 onwards and the Thak maps had to be and 


were being brought up to date, With this view as the lands of 


Mouzah Dearah Pargana Emadpur.relating to Khas or Resumption 
Case No. 710 of the District of Jessore had not been plotted on the 


Thak map, Amin Jogeswar Ghose was deputed in 1861 to measure 


the lands.on the locale, He succeeded in identifying the lands and 
his report is Exhibit 8 A, Finally, the Survey Deputy Collector 
directed by his order dated the 6th April 1861 that the lands so 
measured.and identified by Jogeswar Ghose should be plotted on 
the Thak map (See Exhibit 8). This was accordingly done and 
the Survey Deputy Collector's order was subsequently cónfirmed 
by the Collector on the roth July 1861 (See also in this connection 
Exhibit 5B). It is said that Amadpur and Bagmara were two 
different Parganas and there was no reason why the lands in suit 
should have been plotted on the Thak map in Pargana Bagmara, 
The answer to this is that both were neighbouring Parganas in 
the Sunderbuns, I can see nothing irregular or suspicious in what 
took place in 1861, The Amin Jogeswar Ghose identified the 
lands in the presence of the Karpardaz of the Estate of Umesh 


Chandra Pal Chaudhuri, It is said that Umesh was dead at the 


time, I entertain no doubt whatsoever that Umesh’s Estate was 
represented in the proceedings on the site held by Jogeswar Ghose. 
Although Umesh was dead, any one .who knows the conditions 
which prevailed and still prevail in the Moffusil would have no 
hesitation in agreeing that the Karpardaz would still be known as 
a Karpardaz of Umesh, meaning thereby the Estate of Umesh. 
The proceedings were all in connection with a Miscellaneous Case 
being Miscellaneous Case No, 162 of 186r and itis against all 
sense and reason to suggest at this distance of time that .the plot- 
ting of the plaintiffs’ lands in the Thak map had been secured. by 
irregular means, The proceedings. would appear to have been 
forwarded to the Collector of Nadia within which district the bulk 
of.the defendant's properties were and are. Finally wé have the 
fact that-the plaintiffs’ title to the lands in question was registered 
urder the provisions of the Land Registration Act of 1876. A 
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Civil. glance at Exhibit 2r will show at once that the successors-in-: 
1930. interest of the Various parties before the Deputy Collector in 1842 

rm Š . A ¢ .- B : 3 

pedi cae Pal were before the Land Registration Officer in rgo4—05 when registra 
Chowdhury tion of the pliintiffy’ title was ordered to be mide. The scheme 
Kumat Satish Kanta - of the Land Registration Act shows.that nobo.ly's name can get on 
Roy. to the Register until and unless due notice to all parties affected is 
C. C. Ghose, given and is found to be served. I must take it that in this case: 


the usual procedure was followed and everything was rightly and’ 
properly done, As against this mass of evidence, there is really 
nothing of any substance on the record on behalf of the: defendant. 
There is, therefore, in my view, no doubt whatsoever that the 
plaintiffs are lawfully entitled to the lands in question. I have 
come to this conclusion after an anxious and careful consideration 
of everything that has been urged on behalf of the defendant by’ 
Mr. Bose and I have throughout not been unmindíul of the specific 
points raised by the defendant in his written statement, In my 
opinion the plaintiffs have produced a mass of materials from 
which the conclusion in law ani in fact follows that they have 
undoubted title to the lands in suit. This disposes of the main 
question which has been argued before us. | 

Now the lands were full of jungle and incapable of occupation 
until quite recently. It follows therefore that in the case of such 
lands possession must follow title in the absence of possession by 
anybody other than the rightful owner, Mr, Bose has referred us 
to certain portions of the evidence for the purpose of showing that 
the defendant has been in possession for more than;12 years. It is 
unnecessary to discuss that evidence in detail I have examined 
the evidence independently of what was stated by the Subordinate 
Judge and I am unable to say that possession od the part of the 
defendant for more than r2 years has at all been su5stantiated by 
the defendant. Suffice it to say that I am inentire agreement with 
what has been said by the learned Subordinate Judge on this point, 
In my view the plaintiffs have never lost possession and the defen- 
dant has never gained title by possession for the requisite period. 

The defendant's appeal, therefore, fails and must be dismissed 
with costs. 

As regards the area in respect of which the plaintiffs are enti- 
tled to recover khas possession, the decree made by the learned 
Subordinate Judge needs correction, It is quite true that the area 
alleged to be comprised in Mouzah Dearah and to be Lakheraj 
consisted of sco Bighas but there is no dcubt whatsoever that as 
early as 1857 the area in question had shrunk to. about 120 acres 


^ 


Vor. LI.] Téa court. 


or 365 Bighas 19 Cottas 12 Chittaks, The result, therefore, is that 

the defendant’s appeal fails, the plaintiffs being declared to be 

entitled to recover khas possession and to be entitled to mesne 

profits in respect of an area of 365 Bighas 19 Cottas 12 Chittaks i in 

Mouzah Dearah Pargana Emadpur in the District of Khulna, 
Rankin, C. J. :—I agree. 


A. T. M, l Afpfeal dismissed ; Decree varied, 
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SOURENDRA NATH MITRA AND OTHERS 
v. 
SRIMATI TARUBALA DASI. 


[ON APPEAL FROM 1HE HicH COURT OF JUDICATURE 
AT For? WILLIAM IN BENGAL. | 


Counsel and client—Imflied authority of counsel to settle and compromise a 
casc— Brief on interlocutory application—Purdanashin client—Civil Proce- 
dure Code (Act V of 1,08), O. 23, R. 3—Discretion of Court to refuse fo 
record comfromise. 

An agreement to compromise a suit must be established by general principles 
which govern the formation of contracts, though there are special rules governing 
its enforcement by the Courts which arise out of its intrinsic nature, If the 
agreement purports to be concluded cn behalf of one or both the parties by their 
respective legal advisers, the first two questions that arise, as on the formation 
of any contracts by agents, are :— 

1, Had the agent, the actual authority of his principal, express or implied, 
to conclude the ccntract ? 

2. If no actual authority, had he ostensible authority so as to bind his 
principal against the other party, relying on ostensible authority ? 

An agreement to compromise a suit, however, almost necessarily involves 
recourse to the further jurisdiction of the Court in which the suit is brought to 
effectuate the terms of the compromise. And the third question is : — Will the 
Court where the suit is compromised give effect to the terms agreed. 

An advocate in India, whether practising in the Presidency towns or in the 
mojussil, who derives his general authority from being briefed in a suit on beBalf 
of a client, has implied authority to settle and compromise in all matters con. 
nected solely with the action in which he has received a brief (but not in matters 
merely collateral to the action) unless he has received express instructions to the 
contrary from his client. 


Shepherd v. Robinson (1); Fang Bahadur Singh v. Shankar Rai (2); Nundo 
(1) [1919] 1 K. B. 474. (2) (1890) I, L. R, 13 All. 272, 
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Lal Bose v. Nistarini Dassi (1), and Nilmoni Chaudhri v, Kedar Nath 
Daga (2), approved. 

In the present case, the client was a furjanashin lady who was kept fully 
and continuously informed throughout of all the various stages of the negotia- 
tions precediag the compromise, and was fully and intelligently aware that her 
advocate was clothed with, and was in fact exercising, his authority to compro- 
mise the suit on her behalf : 

` Held, that under these circumstances, it being proved as a fact that the lady 
authorized the agreement made by her advocate on her behalf compromising the 
suit, the compromise was binding on her. 

Quare, whether a brief to appear upon an interlocutory application could of 
itself confer authority upon counsel so briefed to settle the whole action. 

Where it is estabilshed that a suit has been adjusted either wholly or in part 
by a lawful compromise, itis the duty of the Court to record the agreement of 


compromise and pass a decree in accordance therewith under O, 23, R. 5, Civil 
Procedure Code, 1908. 


Semble : Although the words of O. 23, R. 3 do not in terms confer a discre- 
tion on the Court to refuse to enforce the agreement of compromise, the Courts 


retain an inherent power not to allow their proceedings to be used to work a 
substantial injustice. 


Neale v. Gordon Lennox (3) referted to, 

Appeal No. 52 of 1927, by special leave, from an order and decree, 
dated the 18th December 1924, of the High Court, Calcutta( Walms- 
ley and B. B. Ghose JJ.), setting aside an order and decree, dated 
the 31st March 1924, of the Second Subordinate Julge, Hooghly, 

The material facts of the case appear sufficiently fully from 
their Lordships’ judgment. 

The main question for determination on this appeal was uate 
an agreement of compromise made between the plaintiffs; and 
counsel for the defendant (a purdanashin lady) bound the defendant, 

The learned Subordinate Judge held that there could be only 
one conclusion from the evidence and circumstances that Jitendra 
Nath Roy (father. of the defendants son-in-law) was all in all in res- 
pect to the litigation throughout, and so had full authority to com- 
promise and to equip the counsel he engaged to enter into the com- 
promise, and that he had no doubt in his mind that the defendant 
assented to the terms of the Memorandum of Compromise, of the 
3rd September 1923, and the Modification of the 4th September 
1923. The learned Subordinate Ju ige agreed with the correctness 
of the proposition of law that the onus of proving that the compro- 
mise was made with the knowledge and consent of the defendant 


lay on the plaintiffs, and that the law threw its protection around a 
purdanashin lady. 


(1) (1900) I. L, R. 27 Calc, 428. (2) (1922) I. L. R. I Pat, 489. 
(3) [1902] A. C. 465. 
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With reference to the legal argument that Mr, N. N. Sircar, 
defendant’s counsel inthe Receiver application, had no authority 
as a counsel to compromise, he held that the powers of counsel 
were to be presumed unless there was express limitation to their 
authority, and further, that counsel possess a general and-apparent 
authority to settle and compromise suits in which they are retained, 
and that this authority continues unless and until notice is given to 
the other side limiting this authority. 

He held that although Mr, N. N. Sircar was engaged only for the 
Receiver proceedings, he was quite competent to compromise the 
whole suit, 

With regard to the argument that counsel could not compromise 
out of Court, he held that, although the terms had been discussed 
and settled in the corridor of the Court, the fact that it had been 
mentioned that a settlement had been arrived at by counsel for the 
plaintiffs, in presence of Mr. N. N. Sircar and Jitendra Nath Roy, 
consent thereto was to all intents and purposes given by Mr. N. N. 
Sircar. 

The learned Subordinate Judge accordingly ordered that the 

compromise be recorded and a preliminary decree made in accor- 
dance therewith so far as it related to the suit. 
_ Against the said decree the defendant appealed to the High 
Court, Calcutta, The High Court delivered judgment on 18th 
December 1924 and held that there was no general authority of 
counsel in India to compromise a case, 

In dealing with the question (a) whether Jitendra Nath Roy had 
authority to agree to the compromise, and (b) whether the defen- 
dant had ratified the agreement and was therefore bound by it, the 
High Court held':— 

(1) That in this case there was no direct evidence of Jitendra 
Nath Roy’s authority, and there was no communication from the 
defendant to her counsel, 

(2) That an agent authorized to do a certain act cannot be held 
to be authorized to do another act in connection with the same 
business, 

(3) That Jitendra Nath Roy had no authority to consent to the 
compromise on behalf of the defendant, and that his acts cannot 
bind her. | 
l (4) That any person seeking to binda purdanashin lady by the 
act of her agent must give strict proof of such agency, and that 
there was no such proof in this case. 

(5) That there was no direct evidence of: any ratification by the 
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defendant, ani that during her eximination she was not asked a 
single question on the point. 

(6) That no inference could be drawn from the evidence that 
the defendant did ratify the transaction with full knowledge of the 


facts and the ‘effect thereof. 


In the course of his judgment, Mz. Justice B. B. Ghose, 
(Walmsley J, concurring) said :— 

"Before dealing with the matters in controversy before us I 
should refer to the observation of the Subordinate Judge as to the 
application of the rule in England regarding the authority of 
counsel to compromise a case without reference to his client. He 
appears to have held that the Common Law rule in England is 
applicable to this case and he refers to the cases of 55/rauss v, 
Francis (0, ani Mathews v. Munster (2), This is contested by the 
appellant (defendant), Even ifthis case exactly came under the 
rule in those cases, I should be extremely reluctant to hold unless 
compelled to do so by any binding authority, that a rule of practice 
in England which has its roots in different traditions and environ- 
ments should be applied in this country, particularly in the tzofwssi/ 
where people never heard of any such practice. 

QI need hardly say anything further on the point as learned 
Counsel for the respondents (plaintiffs) in his careful argument did 
not rely upon the general authority of counsel to compromise 
a case.” 

And the judgment continues as follows : 

' Appellant's (i. e. defendant's) counsel also relies upon the case 
of Saratkumazi v. Amullyadhan (3), while the respondents (plain- 
tiffs) rely on Bhut Nath v. Ram Lal (4). No casecan be an autho- 
tity as to the facts of another case which must be decided on the 
evidence in each cise ; but it is instructive that in Saratkutnart’s 
case(3) their Lordships of the Privy Council referred to the cases of 
Tacoordeen Tewary v. Syed Ali Hosein (3) and S&ambati Koeri v. 
Jago Bibi (6), laying down the principles by which the Courts are 
to be guided in dealing with transactions by purdanashin ladies, as 
applicable to the case of a compromise by a lady.: The last case as 
well as the case of Sudhist Lal v. Sheobarat Koer (7) which it 
followed deal with transactions by agents of purdanashins. The 
cases on the subject are numerous and the principles axe clearly 


(1) (1866) L. R. 1 Q. B. 379. (2) (1837) 20 Q. B. D, 141. 

(3) (1922) 37 C. L. J. 501 ; 27 C. W. N. 629. (4) (1900) 6 C. W. N. 82. 
(3) (1874) L. R. 1 l. A. 192; 3 B, L. R. 427, 

(6) (1902) L. R. 29 I. A. r31; L L. R. 29 Calc. 749. 

(7) (1831) L. R. 8 I, A. 39 ; L L. R. 7 Calc. 245. 
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laid down but they are sometimes lost sight of. Even where a deed 
is executed by a purdanashin lady herself there must be evidence of 
clear understanding by her of what liabilities she is taking and what 
is being given to her.” 


The learned Judge concluded his jucgment in the following . 


words :— 

“There cannot be any doubt that Mr, Sircar acted as he did 
under the belief, on the materials placed before him, that he was 
acting in the best interest of his client, But much as we may desire 
that this litigation should be compromised and feel that it would be 
advantageous to the lady to settle it, Ido not think, we can force 
her to accept the terms which she does not like. Itis regrettable 
that the advisers ofthe parties did not take the ordinary precau- 
tions which must be taken while dealing with purdanashins,” 

In the result, the High Court ordered and decreed that the 
decree of the lower Court, dated 31st March 1924, as well as the 
order of the said Court of the same date, directing that the cum- 
promise to be recorded, be set aside and the case sent back to that 
Court to be heard from the stage it had reached on the 3rd 
September 1923. 

The plaintiffs, by special leave, preferred this appeal to His 
Majesty in Council against the said judgment of the High Court, 

Upjohn K. C. and Favikh for the Appellants, 

DeGruythir K. C., Dunne K, C, and Ramsay for the Respon- 
dent. 

Their Lordships’ judgment was delivered by 

Lord Atkin :—This is an appeal from the High Court of Judi- 
cature in Calcutta, who, differing from the Subordinate Judge of 
Hoogly, refused to record an alleged memorandum of compromise 
and to make a decree in accordance therewith, The disputed 
compromise was made in a partition suit in which the present 
appellants were plaintifs and the present respondent was 
defendant, The question at issue is whether an agreement of 
compromise made between the plaintiffs and counsel for the defen- 
dant bound the defendant, It involves important considerations 
as to the authority of an advocate in India to bind his client. The 
parties are members of a Hindu family governed by the Bengal 
School of Hindu law. The suit related to the joint property 
inherited from the paternal grandfather of the plaintiffs, one Ishan 
Chandra Mitra, who had died in,rgoo; The plaintiffs were the 
children of the two elder sons of Isban Chandra Mitra. The 
defendant was the widow of the third son, Charu Chandra Mitra, 
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who had succeeded to the share of their unmarried son, who had 
died ir 1920, She wasa purdanashin lady. The plaint filed in 
April, 1923, alleged that the property was in the joint possession 
of the three brothers, and that after the death of the eldest brotber 
the defendant's husband Charu managed the joint estate. It fur- 
ther alleged that Charu had started business on his own account 
and had used moneys of the joint property for the purposes of this . 
business, It claimed partition of the joint property which was 
scheduled to the plaint, and of any other property which should 
be found to be joint, and an account of the dealings of Charu with 
the joint estate. The defendant's written statement, filed on 
August 6tb, 1923, denied that her late husband had conlucted 
the alleged business on hi; own account, and alleged that his 
transactions were all joint ani further alleged that she had through 
her attorneys proposed an amicaule partition and had no objection 
to a partition, and that she had the right to bring a separate suit 
to recover her jewellery and a sum of Rs, 50,000 on account of her 
husband's life policy, which she said were on deposit with the 
plaintiffs, She further allegsd that she would be entitled to 
demand accounts from the plaintiffs. Meantime, before filing her 
written statement, she had on Jung 4th, 1923, filed a petition for 
a receiver, alleging acts of waste against the plaintiffs, and that it 
was necessary that the books of account should be placed in inde- 


pendent custojy, and provision made for paying her Rs, 50,009 to 


provide for the costs of the suit, and for payment of a monthly 
allowance pending the suit, On this application affidavits were 


filed on both sides. The date for hearing of the application was 


postponed by the Subordinate Judge from time to time. The first 
hearing in Court appears to have been on August 18th. It was 
adjourned to August 25th, and again was part heard. It was fur- 


ther heard on September rst and September 3rd, and on the latter 


day the possibility of a compromise was mentioned to the Judge, 
and it was adjourned to September 5th, On September sth it 


appears that the defendant filed a petition assented to by the 


plaintiffs, praying for time for amicable settlement of the suit, and 
the Judge ordered an adjournment to September rsth, and that 
f * parties do file the petition of compromise on that date.” On 


the 3rd and 4th, memoranda of compromise were signed by the 


plaintifis and counsel for the defendant. On September 15th the 
plaintiffs alleged that a compromise had been arrived at, while the 
defendant said that there was no concluded agreement. Eventually 
the learned Judge, after several adjournments and after hearirg 


Vor. Lİ.) PRIVY COUNCIL, 


oral testimony, decided on March 3tst, 1924, that an agreement 
had been concluded, that it bound the defendant, and made a 
decree in accordance therewith, The High Court reversed this 
decision on December 18th, 1924, holding that counsel had 
no authority to compromise the suit without express authority, and 
that it had not been shown that the defendant, a pusdanashin lady, 
had consented to the compromise. 

The document in question was signed by Mr. Sircar as counsel 
for the defendant. He is a member of the English bar, admitted 
as an advocate of the High Court at Calcutta, He is a gentleman 
ofthe highest reputation and has since occupied the position of 
Advocate-General of Bengal. Against his integrity, ability and 
experience nothing is suggested by either side. He was briefed 
by Mr. K. T. Dutt to appear on behalf of the defendant and support 
the petition fora receiver. It does not appear to be necessary 
for their Lordships to decide whether a brief to appear upon an 
interlocutory application such as this could of itself confer 
authority upon counsel so briefed to settle the who!e action. It is 
obvious that briefs on some interlocutory applications could not 
possibly confer such authority. In other applications, and especially 
in motions for a receiver in a partnership suit, or on motions for an 
injunction, it has been common practice in this country for counsel 
to settle the whole suit, but whetner they derive their authority 
solely from the brief on the motion may be open to question. In 
the present suit it is plain from Mr; Sircar's evidence that setile- 
ment was under discussion between him and those representing the 
defendant from the very beginnirg. As appears from the defen- 
dant’s written statement, it was the subject of complaint by her that 
her suggestion for an amicable settlement had been defeated by the 
alleged precipitate filing of the plaint by the plaintiffs; "Their Lord- 
ships have no doubt from the whole course of the proceedings and 
the communications of the parties both with their own counsel and 
with one another that it was the intention to place Mr. Sircar in tlie 
same position and to arm him with the same authority as though 
he had received the brief to conduct the entire suit, 

An agreement to compromise a suit must be established by 
general pri- ciples wh ich govern the formation of contracts, though 
there are special rules governing its enforcement by the Courts 
which arise out of its intrinsic nature; If the agreement purports 
to be concluded on behalf of one or both the' parties by their 
respective legal advisers, the first two questions that arise, as on 
the formation of any contracts by agents, are :— 
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i. Had the agent, the aclual authority of his principal, express 

or implied, to conclude the contract ? 

2, Ifno actual authority, had he ostensible authority so as to 
bind his principal against the other party, relying on ostensible 
authority ? 

An agreement to compromise a suit, however, almost necessarily 
involves recourse to the further jurisdiction of the Court in which 
the suit is brought to effectuate the terms of the compromise. And 
in several cases in English law the Courts have refused to enforce 
the agreement of compromise where it has been established that 
the legal adviser had in fact no actualauthority to settle, or acted 
under some serious misunderstanding, so that to allow the other 
party to act upon an ostensible authority would be to impose 
upon the Court an exercise of jurisdiction which would in 

fact work substantial injustice, Hence there may arise a third 
question ;— 

3. Will the Court where the suit is compromised give effect to 
the terms agreed? 

Their Lordships approach the case bearing in mind that the 
questions in issue have to be determined in accordance with the 
law in India, and that it by no means follows that implications of 
authority which are readily inferred in other countries ought to be 
established in the conditions which prevail in India, The first 
question that thus arises is :— 

ri, Had Mr, Sircar actual authority of the defendant, express or 
implied, to conclude the agreem2nt of compromise ? 

Their Lordships did not deem it necessary to call upoa the 
parties to discuss the question of express authority, though they 
must rot be supposed to doubt its existence, They express no 
opinion one way or the other. They are of.opinion that Mr, Sircar, 
as an advocate of the High Court, had, when briefed on behalf of 


the defendant in the Court of the Subordinate Judge of Hoogly, 


the implied authority of his client to settle the suit, Their Lord- 
ships have already said that he must be treated as though briefed 
on the trial of the suit, Their Lordships regard the power to com- 
promise a suit as inherent in the position of an advocate in India. 
The considerations which have led to this implied power being 
established in the ‘advocates of England, Scotland and Ireland, 
apply in equal measure to India, Itis a power deemed to exist 
because its existence is necessary to effectuate the relations between 
advocate and client, to make possible the duties imposed upon the 
advocate by his acceptance of the cause of his client, The advo- 
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cate is to conduct the cause of his client to the utmost of his skill 
and understanding. He must in the interests of his client be in 
the position, hour by hour, almost minute by minute, to advance 
this argument, to withdraw that ; he must make the final decision 
whether evidence is to ba given or not on any question of fact ; 
skillin advocacy is largely the result of discrimination. These 
powers in themselves almost amount to powers of compromise : 
one point is given up that another may prevail, But, in addition 
to these duties, there is from time to time thrown upon the advo- 
cate the responsible task of deciding whether inthe course ofa 
case he shall accept an offer made to him, or on his part shall make 
an offer on bis client’s behalf to receive or pay something less than 
the full claim or the full possible liability. Often the decision 
must be made at once, If further evidence is called or the advo: 
cate has to address the Court the occasion for settlement will 
vanish. In such circumstances, if the advocate has no authority 
unless he consults his client, valuable opportunities are lost to the 
client, 

On such grounds as these advocates in England, Scotland and 
Ireland have long been considered to have an implied power to 
settle asuit in which they have received a brief. In England 
-authority is abundant. Their Lordships will only refer to Shepherd 
v. Robinson (1), inthe Court of Appeal, where Bankes L. J. says : 
"It is clear that counsel has an apparent authority to compromise 
in all matters connected with the action, and not merely collateral 
to it.” The apparent authority. is derived from the known existence 
of the implied authority. In Scotland the rule is no less clear, and, 
indeed, has been expressed on great authority to go so far as to 
entitle the advocate acting dona fide to disregard the wishes of his 
client inthe compromise of a suit. See further Lord President 
Inglis in Batchelor v. Paltison (2), and Bells. Commentaries, 
S. 219, roth Ed, p.92. In Ireland the law is the same as in 
England. 

Two observations may be added. First, the implied authority 
of counsel is not an appanage of office, a dignity added by the 
Courts to the status of barrister or advocate at law, It is implied 
in the interests of the client, to give the fullest beneficial effect to 
his employment of the advocate. Secondly, the implied authority 
can always be countermanded by the express directions of the 
client, No advocate has actual authority to settle a case against 
the express instructions of his client. If he considers such express 


(1) [1919] 1 K. B. 474 (477). (2) (1876) 3 R. 918, 
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instructions contrary to the interests of his client, his remedy is to 

return bis brief. A. ee n 
Their Lordships are unable to see why the above eondersuons 

should not apply to an advecate in India, whose duties to his client 


-in the conduct of a suit in no wise differ from those of advocates in 


England, Scotland and Ireland. Theré are no local conditions 


‘which make it less desirable for the client to have the full benefit 


of an advocate’s experience and judgment, One reason, indeed, for 


-refusing to imply such a power would be a lack of confidence in the 


integrity or judgment of the Indian advocate. No such considera- 
tions have been or indeed could be advanced, and their Lordships 
mention them but 1o dismiss them, It does not appear to be dis- 
puted that advocates practising in the -Presidency towns have such 


.authority. It was decided in Allahabad in 1890 by Sir John Edge 


and the Full Bench in Jane Bahadur Singh v. Shankar Rai (1), 
that advocates of that Court have the implied authority, Sir Francis 
Maclean, in Calcutta in 1900, seems.to have had no doubt as to the 
existence of the implied authority, Mundo Lal Bose v. Nistarini 
"Dassi (2). .The same.vicw seems to have been taken in Patna in 


.1922 in JVilmeni Chaudhuri v. Kedar Nath Daga(3) No evil 


results have z pparently ensued in India from the existence of this 
power.in the instarces mentioned, Their Lordships desire to con- 


: fine their ‘decision on this point to the case of advocates, whatever 


their qualifications, admitted as such by the respective appropriate 
Courts in India, who derive their general authority from being 
briefed in a suit on behalf of aclient. Where the legal representative 
in Court of a client derives his authority from au express written 
authority, such as a vaka/ainama, different considerations may well 
arise, and in such cases their Lordships express no. opinion as to 
the cxister.ce of any implied authority of the kind under discussion. 

It follows from what has been said that Mr. Sircar, who had 
been briefed on the application for a receiver and had intentionally 
been armed with authority to act as though he had been briefed in 
the suit, had actualimplied authority to settle the suit. He had 
received ro it structions inconsistent with such authority, which at 
all relevant times must be taken to have been in existence, 

* 2, It becomes, therefore, unnecessary to consider in this case 
any question of ostensible authority, which only becomes relevant 
where the actual authority relied on does not exist, ; 

Their Lordships are further of opinion that the settlement 


(I) (1890) FI. L. R. 13 Ail. 272. (2) (19c0) I. L R.:27 Calc. 438. 
(3) (1922) 1.1. R. I Pat. 489. 
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signed by Mr. Sircar deals solely with matters connected with the 
suit and does not deal with matters collateral to it, They further 
think that the terms agreed are sufficiently certain to bind the 
parties, though it may happen that in working out the terms there 
may arise disputes between the parties which will require further 
adjustment. 

It thus appears that there was concluded between the parties 
a valid agreement compromising the action which either party, 
subject to any question as to the discretion of the Court, would 
be entitled to enforce. It is, however, necessary to deal with the 
contention that the plaintiff in the action was a purdanashin lady, 
and that it was not proved that she knew and approved the agree- 
ment made on her behalf. Their Lordships are satisfied that there 
can be no objection to the agreement on this score, The defendant 
was fully and continuously advised upon the whole proceedings by 
her son-in-law, Anath Roy, and his father, Jitendra Nath Roy, It 
is unnecessary to consider whether a furdanashin lady who by a 
free and intelligent act of her own employs professional agent in 
a particular transaction is not deemed to confer upon him all the 
authorities which are ordinarily implied in such employment, so 
that no further inquiry as to proof of agency isrequired, In the 
present instance their Lordships are satisfied that the lady was kept 
fully informed throughout ofall the various stages of the negotia- 
tions, and was fully and intelligently aware tbat Mr, Sircar was 
clothed with authority to compromise the suit on her behalf, and 
was in fact e xercising his authority in the manrer now complained 
of. Their Lordships therefore cannot agree with the view which 
found favour with the learned Judges on appeal that the lady had 
not been proved to have authorised the agreement, 

3. The only remaining question is whether the compromise 
should have been recorded and a decree made in accordance there- 
with under Order XXIII, R. 3, ofthe Code of Civil Procedure. 
The words of the rule do not in terms appear to confer a discretion 
on the Court, but their Lordships desire to say nothing to prejudge 
a contention that the Courts retain an inherent power not to allow 
their proceedings to be used to work a substantial injustice such as 
emerged in the case of Neale v. Gordon Lennox (1). In the present 
case no injustice of any kind was established, and asit was esta- 
blished that the suit had been.aéjusted either wholly or in part by 
a lawful compromise, it was the duty of the Court to record the 
agreement and pass a decree in accordance therewith, This is what 

(1) 1902] A. C. 465, l 
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the learned Subordinate Judge did, and in their Lordship,’ opinion 
his decision was correct, The appeal should be allowed and the 
preliminary decree of the Subordinate Judge datei March 3rst, 
1924, Should be restored, and their Lordships will humbly advise 
His Majesty accordingly. The respoadent must pay the costs here 
and in the Court below. 

Stanley Johnson and Allen; Solicitors for the Appellants, 

Watkins and Hunter: Solicitors for the Respondent, 


K, J. R. Appeal allowed. 


= APPELLATE CIVIL. 
Before Mr. Justice B. B, Ghose; and Mr, Justice Panton, 


MONMOHUN CHOWDHURY AZZAS PANCHCOWRI 
| CHOWDHURY 


V. 


MESSRS. TURNER MORRISON & COMPANY.* 


Revenue Sale Lam (Ac! XI of 1859), Section 37, Froviso—Object—Sale for 
arrears of revenue—Frotected interest—‘Raiyazt’, meaning of—Reasonable 
interpretation—‘Raiyal’ as explained in Bengal Tenancy Act (VIII of 1885), 
Sec. 5—Difference—Limited Company, ij can be described a raityat—Auction- 
purchaser, position of—Encumbra nce, annulment of—FProcedure. 


The meaning of the word * Raiyat? in the Proviso to Section 37 of the Reve- 
nue Sale Law (Act XI of 1859) is not the same as that given to the term under 
section 5 of the Bengal Tenancy Act (VIL of 1885) and it would not be right to 
construe the meaning of a word in the Act of 1859 with reference to the Act of 
1885. 

The reasonable interpretation of the term ‘ Raiyat ’ is that it must be taken 
ifi its ordinary sense and that it means * a person who actually cultivates the 
land or has acquired it for the purpose of cultivation.” 


The object ofthe proviso to Section 37 of the Revenue Sale Law is that 


* Appeal from Original Decree No, 80 of 1927, against the decree of 
Mr. J. C. Banerjee, Subordinate Judge, 1st Court, of Chittagong, dated the 
Ijth February, 1927. - 
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actual cultivators who have acquired a right of occupancy should not be distur- 
bed in their possessicn, 

A limited company carrying on business on a large scale cannot be described 
as a ' raiyat’, and they cannot in an ejectment suit against them seek protection 
under the Proviso to Section 37 of the Revenue Sale Law. 


On a sale for arrears of revenus all incumbrances do not become iso facto 
void. They are voidable at the option of the purchaser: Tiu v. Mahesh (1) 
followed, 

The position of tlie auction-purchaser under the Revenue Sale Law is not 
analogous to the position of an auction-purchaser under the Bengal Tenancy 
Act with power to annul incumbrances. But it may be compared with the 
position of a landlord whose tenant has incurred a forfeiture. When a tenant 
has incurred a forfeiture, the landlord must express his desire to take advantage 
of the forfeiture in order to obtain possession of the property. If he can peace- 
fully obtain possession from the person in occupation that is quite sufficient. If 
not, the institution of a suit would be a sufficient expression of his desire to take 
advantage of the forfeiture. i 

In order to enable the auction-purchaser at a revenue sale to get possession 
of the property on which there isan incumbrance which he is entitled to annul, 
it is suficient for him to bring a suit against the person in actual possession, by 
which act he expresses his unequivocal intention to avoid all subsisting rights 
which he can annul as he seeks to take direct possession of the property sued 
for. Itissimplya peaceable means of seeking direct possession It is not 
necessary for him to find out if there is any other person under whom the defen- 
dant in possession claims to hold. 

Commissioner of Works v. Hull (2) followed, 


Appeal by the Plaintiff, 


Suit for khas possession by ejectment of the defendants under 
the provisions of section 37 of the Revenue Sale Law, 


The material facts will appear from the judgment of Ghose J. 
- Mr. N. N. Sircar (Advocate General) and Dr. S. C. Basak with 


Messrs. Chandra Sekhar Sen, Benoyendra’ Nath Palit, Nikunja 
Behary Ray and Upendra Chandra Ray for the Appellants, 


Mr. W. W. R. Page with Messrs. Chandra Kumar Chatterjee, 
and Zndu Bhusan Mukerjee for the Respondents. 
C. A, V. 


The judgements of the Court were as follows :— : 
B. B. Ghose, J.: This is an appeal by the plaintiff against the 
judgment and decree of the Subordinate Julge, rst Court, Chitta- 
gong, dated the r4th February, 1927 dismissing his suitin eject- 
ment against the defendants. The, plaintiff alleged that Touzi 


(1) (1883) I. L. R. 9 Cale 683. (2) [1922] K. B. 205 


32I 


Civit. 

1929. 

ww 

Monmohun Chow. 
dhury 
v. 

Messrs. Turner 
Morrison & Co. 


April, 22, 


322 


CIVIL. 
1929. 

— 
Monmohun Chow- 
dhury 
Y. 

Messrs. Turner 
Morrison & Co. 





B. B. Ghose F. 


mui Fer etg 


THE CALCUTIA LAW JOURNAL. [Vou, LI. 


No. 61 of the Chittagong Collectorate was purchased by the execu- 
tor of the Will! of his fathér on behalf of his estate on the rgth May, 

1913. The name of the executor was Jogendra Lal Chaudhuri 
who is now dead. The plaintiff claimed that he was entitled to 
khas possession of the plots of laid mentioned in the plaint by 
ejectment of the defendants under the provisions of section 37 of 
the Revenue Sale Law as these did not fall within the exceptions 
mentioned under that section, The lands in suit were comprised 
in several dags of the record-of-rights the numbers of which are 
given in the plaint, The total area of these dags, according to 
the record-of-rights, would be 5.08 Kanis, The estate No. 61 at 
one time belonged to two persons Paresh Mukherjee and Basanta 
Banerjee in equil shares. A 714 annas out of Paresh’s share was 
purchased by Jogendra Chaudhuri in his own name sometime prior 
to the year 1907 as it appears that in the Land Acquisition pro- 
ceeding of February 1907 (Exhibit M) the name of Jogendra Chau- 
dhuri appears as one of the owners of the Touzi, The remaining 
half anna out of Paresh’s eight annas share was purchased by one 

Rajani Karan. The 8 annas share of Basanta was purchased by one 
Ruhidas in rgrt. Jogendra soll his 734 annas share to one Sarat- 
Palin 19:2 and Rajani sold the half anna share which he had 
purchased originally belonging to Paresh Mukherjee to one Paresh 
Nath Chaudhuri. So before the revenue sale the recorded pro- 
prietors were Sarat Pal, Paresh Nath Chaudhuri and Rubidas. 

The plaintiff’s father Aparna Chaudhuri died about “April, 1912 
when the plaintiff was only 9:or ro years old. The present suit 
was brought in April 1973. The defence of the defendant Com- 

pany was mainly that the plaintiff's father Aparna himself was the 
owner of the property before the revenue sale and the persons who 
were the ostensible recorded owners were the benamdars of 
Aparna. "Therefore, on the basis of the alleged revenue sale on the 

rgth May, 1913 the plaintiff is on no aecount entitled to claim 
ejectment as against the defendants, The further plea was that 
the defendants were holding the lands under atenancy which was 
created from before the Permanent Settlement and it fell within one 
of the exceptions under section 37 of the Revenue Sale Law, In 

pfrazraph 6 of the written statement it was stated that the defen- 
dants’ tenancies were held under different persons who hold directly 

under the proprietor and their tenures are also of asimilar nature 
and the suit is not, therefore, maintainable: "which means that 

those tenures were also permanent and were in existence from the 

time of the Permanent Settlement, 


Vou. Li] HIGH COURT, 


On the pleadings several issues were raised in the Court below. 
No attempt was made to establish that the tenancy of the defen- 
dants or the tenure under which the defendants claim to hold the 
lands was permanent or was held from the time ofthe Permanent 
Settlement. The learned Subordinate Judge has stated the ques- 
tions for decision in the case on the pleadings which may be shortly 
recapitulated thus; (1) whether the plaintiff's father Aparna was 
himself the proprietor cf the estate Taraf Asad Mosad Khan 
before the revenue sale of 1913 and whether the recorded pro- 
prietors before the revenue sale were his denamdars as alleged by 
the defendant Company ; (2) whether, as alleged by the defendant, 
any deliberate default was made on the part of the previous pro- 
prietors acting in concert with the intending purchaser with a 
view to annul ircumbrances so as to deprive the auction-pur- 
chaser of the rights and privileges of a purchaser at a revenue sale ; 


(3) whether the defendants! holdings are comprised within a taluk ` 


or tenure which must be annulled before the defendants can be 
called upon to vacate the lands ; (4) whether the lands in suit 
are parts of holdings not comprising all the lands covered by the 
defendants’ leases and if so, whether the suit is maintainable ; (5) 
whether the defendants or their predecessors-in-interest are raiyats 
having a right of occupancy ata fixed rent ; and (6) whether there 
are manufactories or other permanent buildings and tanks on the 
lands in suit. 

The Subordinate Judge has decided the first question in favour 
of the plaintiff. He has held that it has not been substantiated 
that the plaintiff's father Aparna was the actual proprietor of the 
estate before the revenue sale, He has also held that it has not 
been established that the recorded proprietors were his Zesamdars. 
The Subordinate Judge has also found that there was no deliberate 
default made by the previous proprietors acting in concert with 
the auction-purchaser. The second point has thus been decided 
in favour of the plaintiff. 

The third point has been decided in favour of the defendant 
and it is mainly upon that ground that the suit has been dismissed. 
The Subordinate Jujge has held that the defendants’ holdings 
are comprised within a taluk and as the plaintiff has not annulled 
that taluk, he is not entitled to eject the defendants from the lands 
in suit, 

The next point has also been decided in favour of the defen- 
dants, as the Subordinate Judge is of opinion that the suit is only 
for parts of holdings and in view of the authority of a case of this 
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CiviL Court that parts of a holding cannot be annulled by a purchaser 
1929 at an auction sale for revenue, he has decided the point against the 
T PM T" plaintiff, 
monun ou. à . . 
= dhury The next point has also been partly decided in favour of the 
M defendants as the Subordinate Judge has heli that with regard to 
Messrs, Turner Tn 
Morrison & Co. some of the plots, the defendants' predecessors ia interest were 
B. B. Ghose, F. raiyats and therefore,! the plaintif is not entitled to claim eject- 


"e ment. 

With regard to the last point, the Subordinate Judge has held 
that one plot consisted of a tank but there are no manufactories or 
permanent buildings on the disputed land. On that ground he has 
held that the plaintiff is not entitled to ejectment with regard to the 
plot covered by the tank, 

The main ground, as I have already stated, is whether the 
lands were comprised within a taluk which the plaintiff has not 
annulled and that being so, whether the plaintif is entitled to 
maintain this action in ejectment, 


Before I deal with that question, itis expedient to dispose of 
the minor points raised in the case, namely, whether the plaintiff 
has sued for ejectment from only portions of holdings and whether 
the defendants are protected from ejectment on the ground that 
their predecessors-in-interest were raiyats with regard to 
particular holdings. The plaintiff has mentioned, as I have 
already stated, the: Dag numbers of the record-of-rights which 
are the subject-matter of the suit. After giving the Dag num- 
bers of the recent Survey, be has stated the area in dispute 
to be 3 Kanis 15 Gandas. The actualarea, as I have already 
stated, is 5:08 Kanis, The question is whether the statement of the 
area is a mistake and not the guiding factor to be considered in 
the suit orisita fact that the plaintiff wanted to eject the defen- 
dants from only a portion of the holdings. Our attention has been 
drawn to the Bengali expression in the plaint and, in my opinion, 
it only shows the contraction of the words which means ‘in all’ 
before the word ‘area’, In my opinion, it was a mere 
mistake in addition when the area was given as 3 Kanis 15 
«aandas instead of 5 Kanis odd and the suit cannot be defeated on 
‘the ground that the plaintiff wanted to eject the defendants from 
only a portion of the lands held by them. ‘The guiding thing in 
the plaint is the number of dags givenand it seems to me that it 
“does not admit of any doubt.that the plaintiff wanted to eject the 
defendants from the dags mentioned in the schedule to the plaint, 
and the area given is a misstatement which is not likely to mislead 
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any one. I am, therefore, unable to agree with the view 
of the Subordinate Judge that the suit is liable to be dismissed on 
that ground. 

The next pointis whether the defendants predecessors-in-interest 
Were raiyats or not. The Subordinate Judge has held that the 
defendants hav2 a protected interest in respect of the Cadastral 
Survey plots Nos, 2316, 2321, 2322 and 2338, The defendant com- 
pany based their right upon an indenture between Turner Morri- 
son & Co, and the defendants Turner Morrison and C», Limited 
dated the 3rd April, rgt4. [Exhibit G (4) ]. The lands in ques- 
tion were previously in possession of a Company called Visram 
Ebrahim and Co. That company became insolvent and the right to 
the lands in suit vestel ia the Official Assignee of Bombay from 
whom Turner Morriso 1 anl Co, purchased them and that Com- 
pany, in its turn, conveyed it to the defendants a limited Company 
Turner Morrison and Co, Limited, In the schedule attached 
to that document the Cadastral Survey plots 2338 and 2 316, which 
are in Items Nos. 8 and ro therein, are described as permanent 
raiyati and it is contended on behalf of the appellant that with 
regard to these two only, the defendants may possibly claim the 
right to resist the ejectment, The other two plots viz, 2321 and 
2322, which are in Item No. r ofthe document, are described as 
permanent Taluka right. Therefore, it is contended that unless 
the defendants can prove that this permanent Taluka right was in 
existence from the time of the permanent settlement, the defen- 
dants are unable to resist eviction, It is urged that the Subordi- 
nate Judge is wrong in any event in dismissing the claim to plots 
2321 and 2322 on the ground thit the right to those plots is pro- 
tected. Then itis contended that section 37 of the Revenue Sale 
Law (Act XI of 1859) by its proviso only protects a raiyat having a 
right of occupancy from ejectment. We have to consider whether 
the defendant Company is protected from eviction under that 
proviso. The proviso runs thus: “ Provided always that nothing 
in this section contained shall be construed to entitle any such 
purchaser to eject any raiyat having a right of occupancy ata fixed 
rent or at a rent assessable according to fixed rules under the laws 
in force etc, etc," The defendant company can not be described® 
as raiyats, They are a limited company carrying on business on a 
large scale and it wouli bs really a misapplication of the term to 
say that they can possibly fall within the description of a ‘raiyat’. 
The Subordinate Judge has held with reference to the meaning 
ofthe word ‘raiyat? that the predecessors-in-interest of Visram 


325 


CIVIL. 


1929. 
ww 
Monmohun Chow- 
dhury 
Y. 
Messrs Turner 
Morrison & Co. 


B. B. Ghose, 9. 





326 


CIVIL. 


1929. 
unnd 
Monmohun Chow- 
dhury 
Ve 
Messrs. Turner 
Morrison & Co. 


B. B.. Ghose, 8. 


—— 


THE CALCUTTA LAW JOURNAL, (Vor. Lİ. 


Ebrahim and Co. from whom that company had ‘purchased those 
plots were raiyats and, according to the meaning of the expression 
‘raiyat’ under section 5, sub-section (2) of the Bengal Tenancy Act, 
the term ‘ raiyat’ includes the successor-in-interest of persons who 
have acquired a right to hold land forthe purpose of cultivation, 
In my opinion, the meaning of the word 'raiyat'in this proviso of 
Act XI of 1859 can hardly be the same as the meani:g given to 
the term under section 5 of the Bengal Tenancy Act (VIII of 1885). 
In my opinion it would not be right to construe the meaning -of a. 
word in an Act of 1859 with reference to an Act of 1885. The 
Rent Act X of 1859 which was passed’ immediately before the 
Revenue Sale Law did not give the same meaning to the term 
as inthe Bengal Tenancy Act of 1885, The reasonable inter- 
pretation must, therefore, be that the term must be taken in its 
ordinary sense-and that it means ‘a person who actually cultivates 
the land or has acquired it for the purpose of cultivation’, In 
my opinion the object of the proviso is that actual cultivators who 
have acquired a right of cccupancy should not be disturbed in 
their possession, I think, therefore, the Cefendants who were 
in possession at the time of the revenue sale in 1913 could not by 
any stretch of the meaning of the word ‘raiyat’ be described as: 
raiyats and they cannot seek protection under the proviso of sec- 
tion 37 of the Revenue Sale Law of 1859. I am, therefore, unable 
toagree with the view of the Subordinate Judge that the defen- 
dants have a protected interest in plots 2316, 2321, 2322 and 2338 
on this ground, apart from the contention of the appellant that 
two of the plots were not alleged to be raiyati in the document on 
which the defendants based their title. | 

The next question is with regard to plot No. 2312. Although 
it was contended on behalf of the appellant that. the map prepared 
in this case shows that there was no tank in plot No. 2312, it is 
quite clearírom the map that was attached to the conveyance 
[G (4) ] of 1914 that there was a tank at the time of that document 
and, therefore, at the time of the sale. Consequently the cadastral 
survey plot 2312 must be held to fall within the fourth exception 
under section 37 of the Revenue Sale Law. The plaintiff is not: 
“entitled to ejectment of the defendants from this plot under any 
circumstance, 

On behalf of the respondents it was urged that there were per- 
manent structures on some of the plots in suitand those plots also 
should be held to fall within the exception under the 4th clause of: 
section 37 of the Revenue Sale Law. ‘Those two plots are describ- 
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ed as 2316 and 2338 of the Cadastral Survey, There are, it is said, 
masonry structures on these plots which are of a permanent 
nature, But the exceptionis with reference to permanent build- 
ings and the rivetments cannot be considered to be buildings 
according.to the meaning of the word. This contention, therefore, 
of the respondents in support of a portion of the decree of the 
Subordinate Judge cannot be accepted. | 

It now remains to deal with the principal question found against 
the plaintiff by the Subordinate Judge. He has held that the suit 
must fail on the ground that the intermediate taluk under which 
the disputed lands are held have not been annulled. With 
reference to this point, the learned Advocate-General on behalf of 
the appellant drew our attention to the proceeding which took 
place inthe Court below on the 29th September 1926, that is, a few 
months before the delivery of judgment in this case. 
The defendants filed an application forwarding two issues for trial 
in the case, The second of these issues was—‘Does the 
" defendant hold the lands in suit under. the holders of inter- 
mediate interest and can the plaintiff obtain  4Aas, possession 
without setting aside the holder's interest and can that be done 
partly? Among other things, the learned Subordinate Judge 
observed that it was not stated by the defendants to what inter- 
mediate tenure the lands in suit appertained and he was of opinion 
that “at this late stage the prayer could not be allowed." He 
held that the defendants sought to raise the issues by their petition, 
only because the learned Judge made an observation at the time 
the suit was about to be taken up for hearing, that the onus of proof 
was on the defendants. Upon that the defendants took time and 
made the application set forth above. Ona that.ground the learned 
Judge rejected the application, The grievance made by the 
plaintiff is that although the learned Judge rejected the application 
of the defendants to raise this additional issue, he has decided the 
case against the plaintiff practically upon that issue alone and the 
fact that such an issue was not raised prevented the appellant from 
producing evidence for the purpose of showing that there was no 
intermediate tenure in existence, An application was presented 
to this Court on the 11th August 1927 on whicha Division Bench 
of this Court directed that it should be heard at the time of the 
hearing of the appeal and it was pressed before us that we should 
direct fresh evidence to be taken under the provisions of Order XLI, 
Rule 27 of the ‘Civil Procedure Code' for rebutting the evidence of 
the defendants that there was a Taluk under which ‘they held the 
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landsin suit immediately subordinate to the proprietors of the 
estate. It is true that the plaintiff has some grievance ; but I do 
not think that sufficient ground has been made out for admission of 
fresh evidence on the question referred to by the appellant, It 
would appear from the plaint itself that the plaintiff was referring 
to the Cadastral Survey Dags within which the lands in suit are 
included, Byarefererce tothe record-of-rights of the cadastral 
survey the plaintiff must have known that a Taluk has been 
mentioned within which these Cadastral Survey Dags are situate. 
Although the statement is not very definite, the defendants took 
the plea in paragraph 6 of their defence that they held the lands 
under different persons whose tenures are permanent, The 
plaintiff might have asked for particulars from the defendants if he 
was in any doubt as regards the meaning of the plea set up in that 
paragraph. But apart from that when the plaintiff had knowledge 
of the facts that there was an intermediate Taluk according to the 
record-of-rights, he might have stated in his plaint that although 
there was that record of. an intermediate Taluk, as a matterof | 
fact there was no such Taluk in existence and he might have 
adduced evidence in support if his allegation was challenged. On 
that ground I do not think that we should at this stage allow the 
plaintiff to adduce fresh evidence for shewing that Visram Ebrahim 
& Co, held the landsin question directly under the proprietors of 
the estate, Basanta Kumar Bandopadhya and others and not under 
any intermediate Talukdar., I need only mention that the docu- 
ments sought to be proved purported to have been executed by 
either Paresh Nath or Basanta in favour of Vistam Ebrahim & Co. 
or Kabuliyats purported to have been executed by that Company. 
The application, therefore, made by the appellant for taking fresh 
evidence should in my opinion be rejected. . 

The question, however, decided by the learned Subordinate 
Tudge remains to be considered. From the facts referred to by him 
it cannot be disputed that there was a subordinate Taluk under the 
proprietors of the estate in question and the Cadastral Survey Dags 
now in suit are included within that Taluk. The question is 
whether the plaintiff is entitled toa decree for ejectment without 
a@nnulling that Taluk- or making the owners of the Taluk parties to 
this suit. The Subordinate Judge has held that asthe superior 
tenure-has not been annulled, the plaintiff is not entitled to posses- 
sion of the lands under the provisions of section 37 of Act. XI of 
1859. -He refers to the case of AMajfisuddin v. Ashutosh AM in 

- (1) (1910) 14 C. W. N. 352. 
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support of his view. 'That case was decided under the provisions 
of the Bengal Tenancy Act, A purchaser having power to annul 
an incumbrance under the provisions of sections rsg and 16r of the 
Bengal Tenancy Act desiring to annul the same has to present an 
application under the provisions of section 167 ofthe Act to the 
Collector in writing, requesting him to serve a notice upon the 
incumbrancer declaring that the incumbrance is annulled, 

Upon that application the Collector has to cause the notice 
to be served in a prescribed manner on the incumbrancer and the 
incumbrance shall be deemed to be annulled from the date from 
which itis so served. This application for service of notice. by the 
purchaser must be made within one year from the date of the sale 
or the date on which he first has notice of the incumbrance, In 
the case of Mojizuddin v. Ashutosh (1), above referred to what the 
purchaser did was to cause a notice to be served not on the incum- 
brancer immediately under him but on a person holding an interest 
subordinate to that incumbrancer and it was held by this Court 
that by service of such notice the purchaser could not annul the 
subordinate interest while the right of the superior incumbrancer 
remained unaffected. The anomaly of such a state of things if 
allowed was pointed out by the learned Judges. The purchaser at 
the rent execution sale coull not eject a person from the land who 
was holding under a person whose right remained unaffected by the 
sale because the only method by which that right could be annulled 
was not followed, In my opinion, the position of a purchaser with 
power to annul an incumbrance under a sale in execution of a rent 
decree under the Bengal Tenancy Act is analogous to the right of a 
landlord who can termi nate a lease by a proper notice to quit. In 
the case of a landlord who has a terminable tenancy under-him by 
service of notice if the landlord does not choose to serve any notice 
on his tenant but serve a notice onthe sub-tenant, it is obyious 
that the landlord cannot eject the sub-tenant without determining 
the tenancy of the tenant holding directly under him, In my judg- 
ment this principle is illustrated by the case cited above. That 
case has been approved in the case Afonmotha Nath Mitter y, 
Anath Bundhu Pal(2) where the learned Judge held that it was 
sufficient for a purchaser under a sale under the Bengal Tenancy 
Act with power to annul incumbrances to apply for notice being 
served on the immediate subordinate incumbrancer without serving 
any notice on his sub-tenant ; and this I think also supports me in 
my view that the position of such a purchaser is analogous to that 


(1) (1910) 14 C. W. N. 352. (2) (1919) 25 C. W. N, 106. 
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dhury determining the tenancy in order to entitle him to recover posses- 
ie 


Messrs. Turner sion and it is not necessary for him to serve notice on the holders 
Morrison & Co. of subordinate interests created by the tenant, 

JB, B. Ghose; S. ` The question next to be considered is whether the right of a 

pex purchaser under the Bengal Tenancy Act with power to annul 

incumbrances is similar to the right of a purchaser under the 

Revenue Sale Law under section 37 of Act XI of 1859, It is well 

settled that on a sale for arrears of revenue all incumbrances do not 

become ipso facto void. They are voidable at the option of the 

purchaser, or in other words, the auction-purchaser is entitled to 

continue the iicumbrances, if he so chooses, ‘This was laid down 

in the case of Titu Bibi v. Mohesh Chandira Bagchi (1). The case 

of Ranee Surnomoyee v. Suleesh Chunder (2), may also be referred 

to. Inthe case of Sakadora Mudiali v. Nabin Chand Boral (3), 

the learned Judges affirmsd this proposition and it was pointed out 

+ at pages 646 and 647 that itis not necessary for the auction-pur- 

chaser under the Revenue Sale Law to serve any notice om an 

incumbrancer for the exercise of the right to avoid an incumbrance, 

It is sufficient if he brings a suit in ejectment which it must be 

' held is an unequivocal expression of the intention of the auction- 

purchaser to take possession of the property by annulling incum- 

brances, The only thing necessary for him to do is, it may be 

repeated, to express his intention by word or deed to avoid the 

incumbrance. In my opinion the position of the auction-purchaser 

under the Revenue Sale Law is not analogous to the position of an 

auction-purchaser under the Bengal Tenancy Act with power to 

annul incumbrances, But it may be compared with the position of 

a landlord whose tenant has incurred a forfeiture. When a tenant 

. has incurred a forfeiture, the landlord must express his desire to 

take advantage of the forfeiture in order to obtain possession of the 

property. If he can peacefully obtain possession from the person 

in occupation, that is quite sufficient ; if not, the institution ofa 

suit would be a sufficient exoression of his desire to take advantage 

Gf the forfeiture. The question, therefore is, where a tenancy has 

been created and the tenant has created a subordinate interest and 

a forfeiture has been incurred by the tenant, is it necessary for the 

landlord to regain possession of the land demised to express his 


(1) (1883) I. L. R. 9 Calc, 685. (2) (1864) 10 M. I, A. 123, 
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intention to take advantage of the forfeiture to his tenant, or is it 
sufficient if he brings an action in ejectment as against the person 
whom he finds in possession of the land demised, although he miy 
be a person claiming under a sub-lease from the tenant? This 
question has been decided in the case of Commissioners of Works v. 
Hull (1), At page 209, after reciting the following observations of 
Parke B, in the case of Jows v. Carter (2). “We think that the 
bringing of an ejectment for a forfeiture and serving it on the 
lessee in possession, must be considered as the exercise of the 
lessors’ option,” Shearman, J. says “‘I think that the whole rnean- 
ing of that is, that it is sufficient if you serve it, not on the original 
lessee but on the under-lessee who claims to be in possession under 
the lessee, because it is simply a peaceable means of effecting 
re-entry.” lt'seems to me, therefore, that in order to enable the 
auction-purchaser ata revenue sale to get possession of the pro- 
perty on which there is an ‘incumbrance’ which he is entitled to 
annul, it is sufficient for him to bring a suit against the person in 
actual possession, by which act he expresses his unequivocal inten- 
tion to avoid all subsisting rights which he can annul as he seeks to 
take direct possession of the property sued for. It is simply a 
peaceable means of seeking direct possession, It is not necessary 
for him to find out if there is any other person under whom the 
defendant in possession claims to hold, The defendant, however, 
can resist the plaintiff by showing that he holds under a third 
person whose interest the plaintiff cannot annul, But the suit can- 
not be defeated merely on the ground thatthe defendant claims 
under a third person who has not been made a party to the suit or 
on whom the plaintiff did notserve any notice, Iam, therefore, 
unable to agree in the view of the Subordinate Judge that the plain- 
tiffs suit must fail, because he has not expressly annulled the Taluk 
within which the lands are situate previous to the suit, 

In this case, however, there isan admission of the Talukdar. 
from which it may be clearly inferred that the auction-purchaser 
did actually express his intention not to keep any incumbrance 


intact, The Talukdar Jatra Mohun Chaudhury has been examined: 


on behalf of the defendants as witness No, 2. He stated “after the 
sale the Mohorir of the plaintiff demanded Nazar from us and asked 


us to take a fresh settlement but Irefused. Since then no rent is 


taken from us, I offered Rs. go as Nazar for a re-settlement. 
Plaintiff demanded Rs. 300.” This is a clear indication of the inten- 
tion not to continue the previous Taluk after the revenue purchase, 


(1) [1922] K. B. 205. (2) (1361) 15 M, & W. 718. 
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when the Talukdar was asked to take a fresh settlement on pły- 
ment of Nazar and this demand was followed by refusal to accept 
rent from him, It is, however, contended on behalf of the respon- 
dent that the plaintiff himself stated that he did not know anything 
about the existence of the Taluk ; and, therefore, it cannot stand to 
reason to say that he expressed an intention to avoid the Taluk, 
Now, it should be remembered that at the time of the revenue sale 
the plaintiff himself was about 10 or rr years ofage. His affairs 
were conducted by the executor of his father’s Will, That executor 
must have sent the Mohorir of the plaintiff asking the Talukdar 
to take a re-settlement on payment ofa Nazar. That was a suffi- 
cient expression of the intention onthe part of the auction-pur- 
chaser to av oid the Taluk. On both these grounds I hold that the 
opinion of the Subordinate Judge that the plaintiff cannot seek to 
eject the defendants on account of the existence of the Taluka right 
of Jatra Mohan cannot be maintained, 

It now remains to discuss one important point found by the 
Subordinate Judge against the defendants but which it was argued 
by the learned advocate for the defendants, that, the Subordinate 
Judge has wrongly decided and on that ground he sought to support 
the decree made by the Subordinate Judge. That point is that 
plaintiff's father, Aparna Choudhury was the real owner of the 
estate and the three recorded proprietors just before the revenue 
gale were his Benamdars. The Subordinate Judge has,dealt with 
the question with sufficient elaboration. But it is argued on 
behalf of the defendants that the circumstances show very: 
strongly that all those persons were really Benamdars of 
Aparna. The learned Advocate for the respondents cited the case 
of Promode Kumar Roy v. Modan Afohan Saha (x) wherein at page 
402, most of the cases relating to Jexami transactions have been 
recited. It is.hardly necessary to point out that each case must 
be considered with regard to the evidence adduced by the parties. 
The question is /£zs4 whether Jogendra Chowdhury was a 
Benamdar for Aparna, when he purchased the 734 annas interest or, 
as is alleged by the defendants, the whole 8 annas interest, of 
Pareshnath. This purchase was made, as I have already said, 
before February 1907. Nothing has been shown why Aparna 
should purchase this property in the Zenam of Jogendra. It is in 
evidence and is found by the learned Judge below that Jogendra 
had property of his own and as a matter of fact he had some joint 
properties with Aparna and the plaintiff himself brought a suit, ` 


(1) (1922) 36 C. L. T. 496. 


= me 
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when he fell out with Jogendra, for partition and accounts as 
against Jogendra. It is suggested that Aparna purchased this pro- 
perty in the enami of three different persons with the object of 
defaulting in the payment of revenue and repurchasing the property 
himself, and thus to acquire the property with the right to annul 
all iccumbrances. If Aparna had purchased the property in the 
Behami of Jogendra with that intention why was there such a long 
delay aftér the purchase io making a default in payment of revenue? 
It will be remembered that there was no default iri payment of 
revenue before rg:2. Aparna died some time in April 1912. 
Jogendra sold his share to Sarat Pal. This- sale is also said to be 
benami, because the deed was executed in Akyab anda man said, 
whom the SuborJinate Ju3ge has disbelieved, that no money pass- 
ed. Sarat Pal was a partner with Aparna in his business at Akyab, 
It appears that Sırat was a man of substance and that he wasina 
pósition to pay the price of the property. The mere fact that Sarat 
was a partner of Aparna cannot lead to the conclusion that Sarat 
was a mere Benamdar ; nor does it appear that the sale by Basanta 
in 1912 to Ruhidas was a sale to Aparna in the enami of Rubidas, 
The first thing that would occur to one with reference to the allega- 
tion of this elaborate denami is there was no necessity for such a 
series of enami purchases when a enami purchase by one person 
would have sufficiently served its purpose. If the property had 
stood in the name of Jogendra anl if it was the intention of Apar- 
na to purchase the property at a revenue sale, Jogendra might have 
defaulted in payment sometime between 1907 and 1913 and Aparna 
might have purchased the property in that interval, Instead of doing 
that, it is suggested that he asked? Jogendra to execute a enami 
Kobala in rgt2 and Basanta to execute another ġenami Kobala 
ii favour of Ruhidas in rotr, and got a third Kobala from 
Rajáni in the name of Paresh Chowdhury, It seems to be a large 
assumption to make that all these transactions were ‘dbénams in the 
absence of positive evidence or any circumstance which would lead 
to that clear inference. Suspicion is cast upon these transactions by 
one important circumstance, One Ram Lochan, a Talukdar under 
the estate, who had deposited the revenue on two previous occasions, 
ini order to save his own taluk, asked for permission to deposit the 
révenue in this instance also, which permission was granted by the 
Collector on the rst of May 1917. On the roth of May 1913, 
however, a Kobala was executed by Ram Lochan in favour of one 
Tripura of'bistaluk, It may be conceded that Tripura was actually 
purchasing it in order to help Jogendra the executor of ‘the estate 
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Civir. of Aparna to purchase the property at the revenue sale although 
1929. the learned Subordinate Judge has held otherwise. It is admitted 
men by the learned Advocate for the respondents that there would be 

Monmohun Chow- i ; ; 
dhury nothing wrong in a third person who .wants to purchase an estate 
v 


Mesas. Turner ĉtt 2 revenue sale to buy off a Talukdar who wanted to deposit the 
Morrison & Co. revenue in order to prevent the sale. If sucha person then pur- 
B. B. Ghose, y.  chasesthe property himself at the revenue sale this does not 
ius amount to any fraud or underhand dealing ; but it is árgued that the 
plaintiff fights shy of the sale and instead of saying “yes, Tripura 
purchased the property for my own interest," endeavours to prove 
that Tripura purchased the property four days before the revenue 
sale in bis own interest, This method of hide and seek adds good 
ground for the inference that the whole transaction was an 
outcome of elaborate machinations which amouat to fraud. .The 
answer to this lies in the fact that the plaintiff himself was then 
quite an infant and was not aware what the executor had done ; 
andit may be added that if the defendants thought it necessary 
to clear up the matter, they might have called Tripura as a witness 
and put the whole matter to him as to why he purchased the 
property only four days before the sale and then allowed the 
estate to be sold for arrears of revenue. I do not think that in 
the absence of any clear evidence that all the three recorded 
proprietors prior to the revenue sale were óemamdurs of Aparna, 
it can be held as a matter of fact that Aparna was the real owner 
of the property before the revenue sale. I, therefore, agree 
with the Subordinate Judge in the view he has taken on the ques- 
tion. It was urged on behalf of the defendants that Sarat, 
Ruhidas and Tripura are all alive and that the plaintiff has not 
called them as witnesses, and that isa circumstance which goes 
against the dona fides of the plaintiffs case. It may, however, 
be pointed out that Sarat was cited as a witness for the defence. 
It does not appear that Sarat, Ruhidas and Tripura are now in 
any way under the influence of the plaintiff and it was quite open 
to the defendants to examine them and to establish the fact 
whether Aparna was really the owner and they were only the 
Benamdass, This the defendants omitted to do. 
° There remains now to deal with the affidavit of the plaintiff 
on which great reliance was placed on behalf of the respondents. 
The plaintiffs it appears, brought a suit against the executor of 
his father’s will and in that suit he filed an affidavit which it must 
be admittéd contains many strange and scurrilous allegations 
against the executor who also happened to be his maternal uncle. 


Vor. LI] HIGH COURT, 


In answer to the allegation of the plaintiff that the- executor had 
mismanaged the estate, the executor had stated in his affidavit 
that he had purchased this valuable estate for the plaintiff during 
the course of his management and that the charge of mismanage- 
ment was untenable. In paragraph 38 of the plaintiff's affidavit 
in reply he says ‘‘My paternal property, Taraf Asad Masadkhan 
was purchased Jenam: in the name of the executor. For better 
management the said Mohal was again put up to auction sale 
under Act XI of 1859 and was purchased simply in the name of 


the executor. It is not a new property acquired by him, If he ` 


has appropriated the surplus sale proceeds of that auction sale, 
that amounts to criminal misappropriation.” It is urged on be- 
half of the respondents that this statement should be used against 
the plaintiff, Taken with ali the other circumstances it should be 
held that the allegation is true. The plaintiff, however, stated 
in his evidence that he made the statement at the instance of 
two persons, one Saroda Kripa Lala and a pleader named Mohim 
Chandra Guha. Saroda is a person who held certain taluks under 
the estate. In paragraph 30 of the plaintiffs affidavit, he charges 
the executor with making spiteful statements against the pleader 
Babu Mohim Chandra Guha ; and this affidavit in other parti- 
culars contains statements quite irrelevent against the moral 
character of the executor, Itis quite clear that this plaintif who 
was then about 18 or 19 years of age made his statements at the 
instigation of some person or other. It was made he says at the 
instance of Saroda, It was quite possible that it was the object of 
Saroja to get a statement from the plaintiff which would prevent 
him from annulling the taluk which Saroja had under the estate. 
No finding can be based upon this statement of the plaintiff under 
such circumstance, The Subordinate Judge is, therefore, right 
in holding that Aparna was neither the real owner of the property 
before the revenue sale, nor was there any conspiracy by his exe- 
cutor with the proprietors in order to bring about the sale of the 
property and to purchase it in order to avoid incumbrances, : 

As there is no other ground upon which defendants can resist 
ejectment, as they have not been able to prove that the lands fell 
within any of the exceptions under section 37, the plaintiff would 
be entitled to ejectment. But we are informed that the land has 
already been acquired during the pendency of the suit under the 
Land Acquisition Act. The question is now only with reference 
to the compensation money. 

The plaintiff is entitled to à decree in this suit and also ‘for 
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mesne profits which should be assessed in proceedings subsequent- 


‘ly under order 20, rule x2, Civil Procedure Code -that is, . for 


three years -before the date of the suit until the ‘acquisition of 
the property in this case, The appeal and the suit is, therefore, de- 


: creed, The decree of the Subordinate Judge is affirmed-only to this 


extent that the plaintiff's.claim to Cadastral Survey plot No, 2312 
should stand dismissed and the rest of his decree is set. aside and a 
‘decree made in favour of the plaintiff. As the plaintiff has succeed- 
ed in the main portion of -his claim, he will get his costs both 
in this Court as well as in the Court below. 

Panton,' J :—I agree 


D. K, R. Appeal allowed, Suit decreed. 


Before Mr. Justice M. N. Mukerji and. Mr. Justice Guha, 


MUNSHI ALLAUDDIN AHMED CHOWDHURY 
AND ANOTHER 
v. 
MONORANJAN RAY AND OTHERS.* 


of value in sale proclamation — Material 
irregularity—Civil Procedure Code (Act V of 1908}, O. 21, R. go. 


A material misrepresentation- of the value of properties contained in the sale 
proclamation is a material irregularity in publishing or conducting a sale within 
the meaning of O 21, R. go of the Code of Civil Procedure. 


Saadatmand Khan v, Phul Kuar (1) followed. 
_Appeal by the Judgment-debtors Petitioners, 


Application for setting aside a sale. under O. 21, R. go ‘of ‘the 
. Code.of Civil Procedure. 


The material facts will appear from the judgment of. Guha, p 
. Mr. Dwarka Nath Chakraburty, Dr. S. C. Basak and Mr. 


“Kiron Mohan Sarkar for the Appellants, 


^ € Appeal./from Original Order No, 321 of 1926, against. the order, of ,Babu 


. Nata Behari Ghose, Offg, Subordinate Judge, 4th Court of Dacca, dated the 11th 
. May, 1926. 


(3) (1898) L. R. 25 I. A. 146; LL.R. 20 All. 412. 


~ 
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Messrs, Gunada Charan Sen, Radhika Ranjan Guha, Prokash 
Chandra Pakrashi, Nirmal Chandra Chakrabarty, Mohendra 
Kumar Ghose and Suresh Chandra Talugqdar for the Respondents, 

The judgments of the Court were as follows :— 


: > Guha, J :—The questions raised before us in this appeal 


directed against an order passed by the Subordinate Judge 4th 


' Court, Dacca, and arising out of an application , for setting aside a 


sale made under the provision of -O. 21 R go of the Code of Civil 
Procedure, are, whether notice was given to the judgment-debtors 
for the purpose of supplying details in the fresh sale proclamation 
issued by the “Court on the z4th September; 1925, and. whether 
there was -substantial injury to the judgment-debtors owing to 


' inadeg uacy of price fetched at the sale. This Court when the case 


came before it, at a previous stage, by.an order passed on the 1gth 
August 1925 directed that the Subordinate Judge was to consider 


- whether in the fresh proclamation for sale further details should 
be given so that the public .might be informed more accurately of ' 


M 


the nature of the mortgages on the properties to be sold, and so be 
in a better position to judge of the value of those properties, When 
the case went back to the Subordinate Judge an order was passed 
on the 14th September 1925 for issue of sale proclamation ; and 
the only information we have as to what actually happened in Court 
before the sale proclamation was issued, is tbat the decree-holders 
prayed for issue of the same, and the judgment-debtors’ pleader 
was asked by the Subordinate Judge if proclamation of sale could 
issue and he (the pleader) said, it could. The pleader in his 


. evidence says:—He did not kiow what he would have to do, 


mearing:perhaps he had no: instructions relating to the matter 
froin.his clients. The Subordinate Judge does not appear to have 
applied his own mind as to whether further details should be given 
in the sale proclamation. In the circumstarces stated, fresh pro- 
clamation was issued without any further details than those already 
given in the one issued before the case came up to this Court 


. previously. It would seem that in the matter of supplying further 


details as to mortgages on the properties to be sold, the judgment- 
debtors were not vary much interested, seeing that these details 
would have discouraged bidders at the sale. There was howéver 
an apparent irregularity inasmuch asthe direction of this Court 
was not complied with, and also because of judgment-debtors not 
having been given notice enabling them to comply with the said 
direction, The question then is whether there was any inadequacy 
of price fetched at the sale, O1the evileics plic?l bafore us, 
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regard being specially had to Ext, B, the judgment-debtors have 


failed to make out that so far at least lots 1r and 2 mentioned in the 
sale proclamation were concerned, there has been an inadequacy of 
price and substantial injury. From the evidence placed before the 
Court, it cannot be said that any serious attempt was made by the 
judgment-debtors to prove that these properties were not sold at 
the proper price. The case so farasit relates to lots 3 and 4 in 
the sale proclamation stands however on a different footing, It 
appears tbat approximate value of the properties as stated in the 
sale proclamation was that given by the decree-holders only. The 
judgment-debtors’ valuation was not even mentioned, as was done 
in the case of lots z and 2 referred to above and furthermore we 
are not satisfied that the judgment-debtors had a proper opportunity 
to state what the values of these two lots were. It is apparent on 
the materials before us that these two items of property (lots 3 and 
4) are more valuable than the amount realised at the sale indicates, 
There was in the words of their Lordships of tbe Judicial Com- 
mittee of the Privy Council used in the case of Saadatmand Khan ` 
v. Phul Kuar (1) a material misrepresentation of the value of their 
properties contained in the sale proclamation, as it is manifest from 
the fact that the decree-holders themselves had offered higher bids. 
In this view of the matter the order of the Subordinate Judge, so 
far as it relates to the sale of the properties mentioned as lots 3 and 
4inthe sale proclamation, should be set aside. The sale of the 
properties mentioned as lots 1 and 2 should stand for reasons stated 
above. It would be open to the decree-holders to bring lots 3 and 
4 to sale if necessary, by means of proceedings in the Court below 
in accordance with law, We may state here that we have been. 
told that by the sale of lots x and 2 the decree bas been satisfied ; 
and ifthat beso, it goes without saying that no further sale of 
lots 3 and 4 will take place. 
There will be no order for costs. 


Mukerji, J :—I agree. 
D. K, R. l Aca allowed in part, 


(1) (1898) L. R. 25 I, A. 146; I. L. R. 20 All. 412. 
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APPELLATE CRIMINAL 


^ Before Mr. Justice Pearson and Mr. Justice Patterson. 


KUTI (ALIAS) MADAN MOLLA AND OTHERS CRIMINAL. 
U. 1930. 
wed 
EMPEROR*, January, 10, 15. 


Misdirection — Fury trial—Riot attended by murder—Right of private defence 
not specifically set up by the accused—Nature of defence how ascertained— 
Fudge’s charge to the jury—Right of frivate defence not placed for consi- 
deration of the jury—Defect—Duty of Fudge. 

The nature of defence in a triai by jury is to be ascertained not only from the 
statements of the accused persons themselves but also from the trend of the 
cross-examination of the prosecution witnesses and from the arguments of 
the accused’s pleader at the end of the trial. To hold otherwise would be to run 
the risk of grave injustice being done in certain classes of cases. 


In a Sessions trial with reference to the question of the right of private defence 
the Judge in his charge to the jury expressed himself in the following terms : 


** The accused have not set up the right of private defence in answer to the 
charges against them and there are not also circumstances appearing upon the 
evidence in the case justifying the exercise of that right. The learned Public 
Prosecutor had argued by way of anticipation but as it is not necessary for you 
to consider in this case, I do rot think it necessary to place the law on the sub- 
ject before you” : ' 

Held, that this amounted to misdirection which occasioned a failure of 
justice. 

Held, further, that it ought to have been left to the jury to decide on a con- 
sideration of the evidence as a whole, whether the existence of the right of pri- 
vate defence had or had not been established and if so, what wou'd be the effect 
of the existence of that right on the question of the liability of the various 
accused persons in respect of the charges on which they had been tried. 

Appeal by the Accused under section 410 of the Code of Crimi- 
nal Procedure, 


The accused were 8 in number, They were charged under 
sections 145, 147, 148, 304-114, 304-149 and 304, of the Indian 
Penal Code. They were tried by a Sessions Judge and a jury. All 
of them were convicted and sentenced to various terms of imprisor® 
ment, 


The material facts will appear from the judgment, 


* Criminal appeal No. 486 of 1929, against'the order of Gopal Chandra Bast 
Esq., Ofig. Additional Sessions Judge of Faridpur, dated the 14th June 1929. 
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The judgment of the Court was as follows :— 


This case arises out ofa riot that is said to have taken place 
over the cutting of paddy, in the course of which one of the mem- 
bers: of the complainant ’s party was killed. $ 

- At the trial both sides claimed to have been in possession of 
the land and to have grown the disputed crop, and each party 
alleged that the members of the other party had been the 


' aggressors, 


In his charge to the jury the learned Additional Sessions Judge | 
discussed the evidence. -regarding possession, and the evidence re- 
garding the details of the aciual.occurrence at -considerable Jengtb,-. 
and he expressly left these matters to the decision of. the jury. 

As regards the question of the right of private defence however, . 
the Judge expressed himself in the. following terms :— 

“ The accused have not set up the right of private defence in 
answer to thé charge against them, and there are not also circum 
stances appearing upon théevidence in the case justifying the 
exercise of that right. The learned Public Prosecutor had argued. 
the matter by way of anticipation, but as it js nol necessary 
for you to consider in this case, Ido not think it necessary to, 
place the law, on the subject before you". 

— This, in our opinion, amounted to a ‘misdirection such as makes 
it nece ssary that the case.should be sent back for retrial. . 

It is true that none of the accused in their statements in Court, . 
expressly claimed to have grown the disputed crop,—or gave their 
own version of the occurrence or put forward the plea that they 
had asked in the exercise of the right of private defence :—most of 
them merely stated that they were innocent and that false evidence 
had been piven against them out of enmity, while some of them 
said that they had been elsewhere at the time of occurrence. The 
nature of the defence is however to be ascertained not only from 
the statements of the accused persons themselves, but also from 
the trend of the cross-examination of the prosecutioa witnesses and 
from the arguments of the accused’ pleader at the close of the trial, 
To hold otherwise would be to, run the risk of grave injustice being 
done in certain classes of cases, for it is.a matter of common 
experience that ignorant people who have been directly or indirect- 
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ly concerned in causing a man’s death will seldom admit ‘that they 
have been so concerned, even though death may have been caused 
in the lawful exercise of the right of private defence. Now it is 
clear from the trend of the cross-examination of the prosecution 
witnesses in the present case, that the defence sought to be set up 
by the accuseds’ pleader was that the alleged delivery of possession 
to Bani Kanta Chakravarti and his brothers in execution of a 
decree of the Civil Court, had never actually taken place, that the 
disputed crop had been grown by the accused Mazaffar and others 
of his pariy, and that the occurrence had taken place, not in the 
manner alleged by the prosecution, bat in consequence of the 
courplainant and his party having come to the land with a large 
body of armed’-man ani haviog attempted to cut the paddy by 
force, The cise for th? defence as put forward by the accuseds’ 
pleader in the course of his arguneit has nowhere bsen clearly 
state] in the charge to the jury, but it would appear from, 


various passages in the charga that it was ofthe nature indi- © 


cated above, and it is hardly conceivable that the accuseds’ pleader 
would not have pursued his argument to its logical conclusion, 
and would not have expressly raised the plea of private defence. 

The mere fact of this plea having been so raised, would not 
however have made it incumbent on the JuJge to place this aspect 
of the mutter before the jury, unless there was some evidence in 
support of the plea, | 

There is however some such evidence on the record, not only’ 

as regards the question of possession but also as regards the nature 
of the actual occurrences, (there is, for example, the deposition of 
. prosecution witness Kamini Kumar Das before the Committing 
Magistrat2),and it ought, in our opinion,to have been left to the jury 
to decide on a consideration of the evidenc2 as a whole, whether 
the existence of the right of private defence had ‘or had not been 
established, and if so, what would be the effect of the existence 
of that right on the question of the liability of the various accused 
parsons in respect of the charges on which they had been tried. 
` The only question that remains to bs considered is whether 

the misdirection referred to above, has in fact occasioned a failure 
of justice, In our opinion it has, in the sense that it has had thee 
effect of depriving the accused of their undoubted right to have the 
question of the existence of the right of private defence, and the 
other questions of fact arising therefrom, decided by the jury. 

In this view of the matter, the convictions and sentences must. 
be set asile, and the case must go back for retrial. 


D. K, R Convictions and sentences se? aside 1 
Case sent back for retrial, 
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Bejore Mr, Justice C. C. Ghose and Mr. Justice Guha, 


EMPEROR 
D, 
CHAUTHMALL AND ANOTHER.* 


Offence— Making water—'Easing'™—The Folice Act (V of 1861) Sec. 34 c. (7) — 
Appeal from acquiltal—Interference by High Court—Wrong construction of 
statufe—Fact. 


The act of making water by the side of the public road is an offence under 
7th clause of section 34 of the Police Act. This act is within the ambit of the 
expression ‘easing oneself’. The expression ‘‘ easing oneself” means relieving 
nature and the expression * relieving nature’ means “evacuating the bladder or 
bowels”, the underlying idea being that of relief or comfort to one’s person or 
freedom from strain. 


In the present case, as there was no evidence on record of any annoyance or 


.inconvenience caused to anybody by the act of making water, having regard to 


the hour of the occurrence, the High Court on an appeal from the order of acquit- 
tal refused to set aside the order, though the learned Sessions Judge’s construc- 
tion of the section of the Act was wrong, 


Appeal by the Government under section 417 of the Code of 
Criminal Procedure. 


The material facts appear from the judgment, 
Mr. D. IV. Bhattacharjee for the Appellant. 


Mr. Ramendra Chandra Roy (amicus curae) for the Accused. 
C. A, V. 
The following judgments were delivered : 


C. C. Ghose, J :— This is an appeal by the Government of 
Assam and it arises out of the following circumstances :—. 

On the oth March, 1929, at about 10. p. m. two constables of 
Jorhat Town Police in the district of Sibsagar, named Phanidhar 
Aham and Bibhu Ram Chutia, while on duty were passing along 
the Trunk Road, They saw the accused No. 1, Chauthmall mak- 
ing water by the side of the road. The constable thereupon went 
up tothe said accused and told him that he had committed an 
offence punishable under the Police Act and asked for his name, 
The accused refused to give his name and thereupon the constable, 

*Government Appeal No.8 of 192), against the order of Patterson Esq, 
Sessions Judge of the Assam Valley Districts, dated the 23rd September, 
1929, reversing that of the Magistrate, 1g Class of Jorhat, dated the 4th July, 
1929. 


Vor. LI] HIGH COURT, 343 


Phanidhar, gave him a piece of paper and pencil and asked him CRIMINAL. 

to write his name thereon. The accused having refused to do that ios. 

either, the constables arrested the accused by seizing his two hands. "a 
mperor 


The constables thereafter asked the accused to go with them to the 
Thana ; and he having refused to go to the Thana, the constables 

tried to take him by force. Itis said that thereupon Chauthmall cc. Ghose, g. 
called out to his friends who with the accused No. 2 came up, ma 
assaulted the constables and rescued the accused No. 1 from their 
custody. The accused were thereafter placed on their trial before 
theMagistrate, rst class, Jorhat under sections 147 (rioting), 225B 
(escaping from lawful, custody) and 353 (assaulting a public ser- 
vant) of the Indian Penal Code. The trying Magistrate by his 
order dated the 4th July, 1929, ecg the case against the 
accused under section 147. He, however, was of opinion that the 
accused had committed the offences punishable under sections 
2258 and 353 Indian Penal Code and he thereupon convicted them 
under those sections and sentenced them to pay certain fines, 
The eccused then preferred an appeal to the learned Sessions 
Judge of the Assam Valley Districts and that officer by his judg- 
ment and order dated the 23rd September acquitted both the 
accused, holding that ‘making water’ was not included within the 
expression * commits nuisance by easing himself’ as used in the 7th 
Clause of section 34 of Act V of 1£61. Now, having regard to the 
view which we bave taken it is only right and proper that we 
should set out herein a short extract from the judgment of the: 
learned Sessions Judge, Mr. Patterson, Cealing with this question. 
The Sessions Judge observes as follows : 

* The act in respect of which Chauthmall was arrested by the 
constable was that of making water by the side of the public road, 
and the only point that has been discussed before me on appeal 
is, whether this was, or was not an offence under section 34, v, 6r. 
Under that section, a person who ‘commits nui:ance by easing 
himself’ is under certain circumstances, Hable to punishment, and 
may be arrested without a warrant by any Police Officer in whose 
view the offence is committed, The section is, however, silent 
as to whether, ‘making water,’ in similar circum:tances is an offence 
or not. The question is, therefore, whether the act of making, 
water is, oris not covered by the term ‘easing himself.” -Iam 
definitely of opinion that it is not covered thereby. ‘Easing one- 
_self? means, ‘evacuating the bowels,’ whereas ‘making water’ means 
‘evacuating the bladder.’ The two, things are quite distinct, 
and there are obvious reasons why the former has in certain cir- 
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cumstances, been made a cognizable offence under the Police 
Act, while the latter has not been declared tobe punishable and 
cognizable under that Act though it might be, and often is, declar- 
ed so to be under bye-laws framed by the Local authorities.” 

It is argued on behalf of the Local Government in this appeal 
that the learaed Judge’s construction of the expression referred to 
above is much too narrow and is indeel wronz in law and that 
such construction has occasionela failure of justice, The accused 
did not appear by an Advocate before us but we invited Mr, 
Ramendra Chandra Roy to assist us in this matter as an amicus 
curio, Mr. Roy has contended that the learned Sesssions Judge’s 
construction is by no means to be summarily rejected and has fur- 
ther argued that on the evidence on record there is no case for 
action under Section 34 of the Police Act, inasmuch as there is no 
evidence of any obstruction, inconvenience, a nnoyance, risk, danger 
of damage, or resistance of passengers, Ils has, therefore, submit- 
ted that it was not lawful in the circumstances for the constables 
to take the accused No. 1 into custody without a warrant. Now 
the expression ‘easing oneself’ means ‘relieving nature’ and the 
expression ‘ relieving nature’ means-‘‘ evacuating the bladder or 
bowels” (See Fowler's Concise Oxford Dictionary) ; the underlying 
idea being that of relief or comfort to one's person or freedom from 
strain, If that is so, then it is difficult to hold that ‘making water’ 
is not within the ambit of the expression “ easing oneself.” I am 

“not unaware that in Murray’s Oxford Dictionary the expression ‘to 

ease nature’ is put down as being obsolete but equivalent to the 
expression ‘to ease oneself’ which again is put downas equivalent 
to ‘to relieve the bowels? The word ‘ease’ is of French origin 
and the word ‘nature’ is of Latin origin; and going by the 
etymological ‘meaning of the word ‘nature’ it would include 
the bowels as well as the bladder. In -an ancient book 
called Potter’s Antiquities of Greece (1715) the expression occurs ` 
* Whosoever easeth nature in Appollo’s Temple shall be indicted.” 
Having regard to the context in which it appears, the -expression 
would include ‘evacuating the bladder as well-as the bowels.’ It is, 
"however, not necessary for us to go into the lexicographical meaning 
eof the expression iu older days. It is sufficient to observe that 
the expression in modern times ‘means what -has -been given in 
Fowler’s Oxford Dictionary, We are, therefore, -of opinion.that the 
learned Sessions Judgein the view he has taken has placed-an 
unduly narrow construction en the expression and to that extent 
heis wrong in law, l 


eur mrt 


Vor. LT.| ; HIGH COURT, 


The question, however, arises whether on.the evidence on 
record this is a fit and proper case for interference by this Court 
with an order of acquittal. We have, therefore, made ourselves 
acquainted with the entire record and we are satisfied that in this 
case there is no evidence on record of any annoyance-or inconve- 
nience caused to anybody, having regard to the hour of the occur- 
rence alleged. Therefore, on the facts, we are of opinion that 
this is not a fit and proper case for interference with an order of 
acquittal, The result therefore is that the present appeal stands 
dismissed on the facts, it being held that the learned Judge’s 
constructions of the expression in the 7th clause of section 34 of 
Act V of 186r is wrong. 

The accused who are on bail will be discharged-from their bail 
bonds forth with, 


Guha, J. :—I agree. ; 
A. T. M, Appeal disinissed. 


PRIVY COUNCIL. 


‘Present :— Viscount Sumner, Lord Atkin, Lord 


Thankerton, Sir John Wallis and Sir 
Lancelot Sanderson, 


SYED MAHAMMAD MAZAFFAR-AL-MUSAVI 
| 9. 
BIBI JABEDA KHATUN ?AND, OTHERS, 


[On APPEAL FROM THE Hica COURT OF JUDICATURE. AT 
2 Fort WirtLLIAM In BENGAL] © —— 


Mohammadan Law—Watf lands—Islimrari Mukarari tenure— Power of Mut- 


walli to grant permanent lease, with permission of Kasi—Lost grant, whe 
‘presumed. ! i f 


In a suit by a Mutwalli to eject defendants from certain wakf lands, thi 
defendants claimed to bold &nder an ancient Jstimzari Mukarari tenure (i.e. a 
permanent lease at a fixed rent) granted by a previous Mutwalli. On the facts 
it was established that for a considerably long period (over 70 years) the tenure 
had existed unchallenged, that the rent had remained unchanged, that applica- 
tions for enhancement of the rent were unsuccessfully made, and that no Mut- 
walli had challenged the lease during that period ; 
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Held, that under the circumstances, a lawful grant of the tenure by a preced- 
ing Mutwalli, with the permission of the Kazi, could be legitimately presumed. 
The principle of Bawa Migniram Sitaram v. Kasturbhai Manibhai, (1) 
(case of a Hindu mutt) applied. Chockalingam Pilla v. Mayandi Chettiar, (2) 
and Murupesam Pillai v. Manickavasaka, (3) referred to. 
Appeal No. 135 of 1927 against a decree of the High Court, 
Calcutta (Greaves and M. N. Afukerjt J/.), dated the 13th May 


' 1925, which reversed a decree of the Subordinate Judge of Dinaj- 


pore, dated the zgth March 1923, and made in Suit No. 103 of 192r. 

The plaintiff-appellant is the recently appointed Mutwalli of a 
wakf, In the said suit he prayed for possession of certain lands 
which the defendants claimed to hold under a permanent lease 
alleged to have been granted by a previous Mutwalli, The decree 
of the Subordinate Judge was in favour of the plaintiff, but the 
same was varied on appeal by the decree of the High Court, where 
the plaintiff was held not to be entitled to possession.. 

The main question on the present appeal to His Majesty in 
Council was whether the defendants were entitled to hold the said 
lands (a) in perpetuity, and (b) at a low rent not liable to enhance- 
ment. 

In dealing with the contention raised by the defendants before 
the High Court that “ from the recognition by previous Mutwallis 
of the tenure as Zs/ivirari Mukarari during a long period of years, 
the Court should assume a legal origin and that it was created with 
the leave of the Kazi,” the learned Judges said :— 

"In this connection we were pressed with the decision in 
Chockalingam Pillai v. Mayandi Chettiar (2), ~The Court in that 
case presumed a lawful origin having regard to the long period 
during which the lease existed, The respondents (plaintiffs) 
contend that assumingthis can be done iu the case ef a Hindu 
temple, having regard to the rights of the Managers to grant 
permanent leases in cases of necessity, no such assumption can 
be made in favour of grantees from a Mutwalli, who can only 
make such a grant with the leave of the Kazi. I do not think, 
however, that such a presumption is impossible in the case of a 
Mohammadan endowment, and I think that the Court under 
the circumstances of the present case should make the assumption 
that the grant was in its origin lawful having regard to the fact that 
the lease has existed unchallenged since at any rate 1843, that the 
rent has remained unchanged, that applications for enhancement 


(1). (1921) L. R. 49 I. A. 54 5 35 C. L. J. 421. 
(2) (1896) I. L. R. 19 Mad 485. 
(3) (1917) L. R. 44 I. A. 98 ; I. L. R. 4o Mad. 402 ; 25 C. L. J. 539. 
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have been made and failed and that no Mutwalli has challenged P. C, 
it for a period of over 7o years, The respondent (plaintiff) con- 1936. 
tends that Zszimrari Mukarari does not necessarily mean permanent od 


. . ] ; Syed Mahammad 
and heritable but that it means permanent during the life of the Mazaffar-Al-Musavi 


grantee and that in the years 1859 and 1860 it was used in the pipi Jabeda Khatun 
sense of a grant for life and we were referred to the case of Nar- — 
singk Dyal Saku v. Ram Narain Singh (x) These cases lay 
down that the meaning of the term is not necessarily permanent 
and heritable but that the nature of the grant is to be determined 
from the circumstances and I think we should from the circums- 
tances here infer that the grant was permanent and heritable.” 

DiGruyther K. C. and K. Brown for the Appellant, 

Duane K. C, and Hyam for the Respondents. 

Their Lordships’ judgment ws delivered by 

Viscount Sumner :—The appellant in this case was plaintiff January, 21. 
in the suit, He is the hereditary tt7:7027/i of an ancient wakf of large 
extent, and he claimed from the defendants! poss ession of extensive 
lands, as property of the wakf, which he was entitled to resume. 
The defendants’ answer was that the lands were an ancient £szimrart 
tenure, held fora long though indefinite time at a fixed rent and 
as heritable property, of the appellant's predecessors, who had not 
only never contested the title, but had frequently acknowledged it 
by various overt acts, Other defences of limitation and estoppel 
were raised, but they need not now bs considered. In substance, the 
facts necessary to support this defence were proved, though the 
actual date ani circumstances of the origin of the tenure were not, 
The tenure had been sold in Court auctions for arrears of rent, and 
had been described as an tstimvart mukarari tenure in 1829 and in 
rgo: ; rent receipts were produced for a long series of years, in 
which the tenure was also thus described ; and it was proved that, 
in 1869, the mutwalli of the day had sued unsuccessfully for 
enhancement of rent. Circumstances such as these are 
an ordinary and, prima facie, a sufficient proof of the right asserted 
by the defendants. 

. Against this, the plaintiffs reply was as follows :— Admittedly 
the defendants have always owed and have often paid rent at an 
unchanging rate to the mzfwalli of the wakf, to which the Jands in 
question with'others appertained, but they can produce no grant 
or lease in support of their claim to a permanent tenure, and, if they 
could, a mufwalli cannot alienate the lands of the wakf or grant 
a permanent tenure ata fixed rent, which has the same effect.” 





(1) (1903) T. L.-R. 3o Calc. 883 and on appeal (1915) I. L, R. 43 Calc. 432. 
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P. C; To meet this, otherwise irrefragable, argument, the defendants 
pm contended that, by way of completiug their title to a tenure actually 
M enjoyed over so long a period of years, there. ought to be pre- 


Syed Mahammad ` 


ye dav alMacay; Sumed some lawful origin, and the existence of such facts, though 
E 


uarecorded and forgotten, as would establish a lawful origin. 
Mohammedan law affords such an origin in the exception 
Viscount Sumner. to the rule (whether still acted on in practice in modern times or 
m not); that with the leave of the Kazi such an alienation, otherwise 
unlawful, is permissible to a mutwalli (Ameer Ali, Mohammedan 
Law, gth ed., i. 428), The Subordinate Judge declined to make 
this presumption, but on appeal, the High Court made it and revers- 
ed his decree for possession. Greaves J., with whom Mukerji J. 
concurred, observed :— 


OM T 
Bibi Jabeda Khatun. 


“ J think that the Court, under the circumstances of the present 
case, should make the assumption that the grant wasin its origin 
lawful, having regard to the fact that the lease has existed unchal- 
lenged since at any rate 1843, that the rent has remained unchang- 
ed, that applications for enhancement have been made and failed, 
and that no muzwa//i has challenged it for a period of over seventy 
years." 


‘It is against this conclusion that the present appeal is brought. 

This question was dealt with by their Lordships’ Board in 
Bawa Magniram Sitaram v, Kasturbhat Manibhai (1). In that 
case a lease of 574 acres of land, which had been previously settled 
as part of a mutt, was granted to a tenant, upon terms which, 
on thetrue construction of the document, were held to amount 
to a permanent lease, terminable only on non-payment of the rent 
reserved. The land had been held for the greater part ofa cen- 
tury at the original low rent continuously without any disturbance 
of the tenants or anything to show that either party to it regarded 
the right of the tenants as other than permanent,while circumstances 
were proved, which appeared to establish the contrary. The deci- 
sion proceeded upon the assumption that the grantor of the lease 
had been the Shebait. Ifso, the property having been devoted . to 
religious purposes, the power of leasing would not extend beyond: 
a srant for the life of the Shebait for the time being. 


The Board, relying on the established exception to this limita- 
tion of his powers, namely, that a permanent alienation of temple 
property is valid, when there is proved necessity for the alienation, 
and ` following the case of Chockalingam Pillai v. Mayandi 
Chettiar (2), came to the conclusion that, failing-actual proof of 


(1) (1921) L. R. 49 1, A. 5455 35 C, L. J. 421. (2) (1896) I. L. R. 19 Mad. 485. 
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such necessity, its existence ought Hades the circumstances to be 
presumed ; s i 

“ At the lapse of 100 years" says Lord Buckmaster ‘‘ when every 
party to the original transaction has passed away and it becomes 
completely impossible to ascertain what were the circumstances 
which caused the original grant to be made, it is only following the 
policy, which the Courts always adopt, of securing, as far as 
possible, quiet possession to people, who are in apparent lawful 
holding of an estate, to assume that the grant was lawfully and not 
unlawfully made.” 

Itis to bs remarked that in the case of CAoc&alingam | Pisa (1) 
the date and terms of the original grant ofj the land to the mutt 
were on record, the date being 1756, and that in the earlier case of 
Murugesam Pillai v. BManiskavasaka | Pandara .(2) in which the 
above quoted doctrine was also invoked, the interval belween the 
impugned grant and the suit, which challenged i', was only 25 
years, Further in Chockalingam’s case (1) as appears at page 496 
of the report, a good deal was known and proved in evidence of 
the circumstances existing when the grant in question was made, 
and this was considered by the Court as part of the material, justify- 
ing the presumption of some necessity. Inthe case in 49 I. A f 
their Lordships, however, applied the presumption without debat- 
ing the circumstances or the probabilities of the case, no doubt 
in view of the fact that so long a time had  elapsed.since the event, 
that any such consideration would have been speculative. 

The question then is whether this decision applies in the pre- 
sent case, or whether any ground exists on which it can be pro- 
perly distinguished, 

The presumption of an origin in some lawful title, which the 
Courts have so often readily made in order to support possessory 
rights, long and quietly enjoyed, where no actual proof of title is 
forthcoming, is one which is not a mere branch of the law of 
evidence. it is Sesorted to because of the failure of actual 
evidence. Hence their Lordships cannot accept the appellant’s 
contentio: that the provisions of the Indian Evidence Act, Sec- 
tion 114, prevent the inference ofa consent by the Iazi ‘in the 


absence of any evidence of an application to the Kazi for leave, or 


some other proved fact of that kind. The matter is one of a pre- 
sumption, based on the policy of the law, but even considered 


(1) (1917) 1. L. R. 19 Mad. 435. 


(2) (1896) L. R. 44 I. A. 68 ; l. L. R. 40 Mad. 402 ; 25 C. L, J. 58). 
T See Bawa Magniram Sitaram v. Kastarbhai Manibhai (1921) L. R. 49 
Í. A. 54335 C. L. J. 421—Ed. 
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as an inference from proved facts, the leave presumed is a thing, 
which may well be regarded as likely to have happened. At the 
same time it is not a presumption to be capriciously made, noris it 
one which a certain class of possessor is entitled to de fure. Ina 
case such as this, where it is necessary to inlicate what particular 
kind of lawful title is being presumed, the Court must be satisfied 
that such a title was in its nature practicable and reasonably 
capable of being presumed, without doing violence to the proba- 
bilities of the case, The presumption is notan “ open sesame” 
with which to unlock in favour of a particular kind of claimanta 
closed coor, to which neither the law nor the proved facts would in 
themselves bave afforded any key. It is the completion of a right, 
to which circumstances clearly poinf, where time has obliterated 
any record of the original commencement, 

There was, however, in evidence in the present case a Sanad 
of the Emperor Shah Alam, in 1772, which granted the trusteeship 


- of the wakf makals, within which the villages in suit are situated, 


to an ancestor of the appellant as metwalli, with an express declara- 
tion that he “is not competent to give £s/Z»za?i or mukarari or lease 
at a low jama to any person anything appertaining to the said per- 
gana.” This Sanad was confirmed by the Nawab Nazim avd the 
East India Company, and here, it was said, was the real legal origin 
of this murwalliship, created with a specific restriction on its 
| owers, long anterior to the earliest date to which the respondents’ 
proof could be carried. If so, the Sanad is in terms absolute, and 
reserves no right to alienate with the consent of the Kazi, and, even 
if this were otherwise, it is unreasonable to presume some leave, 
given by a Kazi, of which no record exists, the material period 
being comparatively modern ; the intervention of a Kazi being, at 
any rate, recently little heard of, if not obsolete ; and the matter 
not being one in which it 1s probable that a grant. might have been 
lost, but rather that the existence of any such grant would have been 
an extraordinary and doubtful thing. For the &iggestion that, al- 
thcugh his permission validates the transaction, it woull necessarily 
be irregular and wrong in the -Kazi to give it, no authority was pro- 
duced, ar.d the contention itself seems to reduce the power of legal 
epermission to an absurdity, while the argument that, in effect, the 
origin of this tenure was frima facie a usurpation on the part of 
some mufwalli, and that the supposed permission would be an 
impiety on the part of some complaisant Kazi, and that accordingly 
nothing should be presumed that would validate one wrong by the 
supposition of another, begs the question, 


Vor, LIJ > PRIVY COUNCIL, 


Their Lordships answer tbis as follows. Without saying that, 
even in regard to a period beginning not later than 1772, and 
ending not later than 1843, it would have been improper to make 
the presumption of an unrecorded grant of leave by the Kazi at 
some unknown time within those limits, itis plain in this case that 
no such narrow limits apply. From the terms of the sanad itself it 
is reasonably clear that the wa&f was one already established and 
subject to the general rules of Mahomedan law, and these, at least 
without express words, the Imperial Sanad could not abrogate. 
It was admitted that the prohibition exptessly stated in the Sanad 
was actually identical with the prohibition, which the Mohamedan 
law would impose, subject always to the power of relaxation posses- 
sed by the Kazi. As a matter of fact, this wakf was of very cor- 
siderable antiquity, 6f which the proof did not consist solely in 
venerable traditions or the doubtful accounts of annalists, but also 
in inscriptions of ancient date and tenor still existing upon the walls 
of the buildings belonging to it, The longer the period 
within which ani the remoter the time when first a grant might be 
reasonably ;upposed to have occurred, the less force is there in 
such an objection as the appellant has developed in argument, 
Even if the leave of a Kazi is now a iarity and perhaps obsolescent 
still, in more ancient times and in different social circumstances, 
resort to it may well have been common ; otherwise, indeed, how 
came the rule to be recorded as existing and long established in 
learned ani formil treatises ? What is now, as is only too well 
known, commonly achieved only by usurpations and breaches of 
trust on the part of delinqueat mutwallis, miy in earlier and purer 
times have been regularly done in conformity with the prescriptions 
‘of the law. In their Lordship,’ opinion the presumption of a lost 
and unrecorded p:rmission of the Kazi for the creation of the 
tenure of zua3£/ lands, wider which the respondents claim to hold, 
is in itself reasonable and proper as the natural form, which a legal 
origin would take. The alternative suggestion, that the creation of 
the tenure should be presumed to have been older than the crea- 
tion of the wakf, so that the subject of the settlement was the per- 
manent rent and not the lands themselves, is one which their Lord- 

-ships do not think fit to adopt, M 

There remains the question whether the decision of the Board 
in 49I. A.t can and ought to be di,tinguished on any ground. The 
‘only possible distinction is that it was a Hindoo mutt with which 

T See Bava Magniram Sitaram v. Kasturbhai Manibhai (1921) L.R. 49 
I. A, 51; 35 C. L. J. 421 -El. 
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the case was concernel. In principle the cases are in themselves 
analogous, Inthe language of the judgment there is nothimp to - 
suggest that the subj.ct then under discussion was regarded as 
being in any sense peculiar or special, As a matter of public right 
their Lord:hips think it would be very undesirable to introduce 
purposeless distinctions between. the law applicable in the case of 
one community and that applicable to another, They are therefore 
of opinion that the presumption rightly made by the High Court 
completed the defendints’ answer to the plaintiff's claim to posses- 
sion and they will humbly advise His Majesty that this appeal 
should be dismissed with costs. 

V, W. Box & Co. ; Solicitors for the Appellant. 

Barrow, Rogers and Nevill; Solicitors for the Respondents. 
K, JiR. Appeal dismissed, 


APPELLATE CRIMINAL. 


Before Mr. Justice C. C. Ghose and. Mr. Justice Guha. 
MOHIUDDIN AND ANOTHER 


V. 
EMPEROR.* 


‘Kidnapping -Verdict of jury—High Courts power of interference, nature of, 
and when arises—Criminal Procedure Code (Act V of 1898), : Sec. 278— 
Inherent power—Clossing jury from English knowing perscu—Charge under 

‘sections 366 and 376 Indian Penal Code (Act XLV of 1860)— Age of the girl, 


.The High -Court’s power of. interference with the verdict of the jury are 
strictly limited and can only arise ifthe accused succecd in showing that there 
are.misditections in the Sessions Judge’s charge to the jury. 


In the order-sheet the learned Sessions Judge noted* “When the Court 
began the selection of the jurors, the Public Prosecutor pointed out that there 
were certain documents in English the identity of the hand-writing of which was 
a fact in issue. The prosecution propose to examine a hand-writing expert and 
the jury have to decide oa such a question of fact, with the assistance of the 
evidence of such a witness. It was suggested by the Public-Prosecutor and agreed 
to by the Court and, to ‘the best of my belief, by the Counsel for the accused that 


it was desirable that the jurors should be able to read English. Amongst the 


"jurors present were a number who could do so. The Public Prosecutor objected 


*Criminal Appeals Nos, 2 and 3 of 1930, against the order of H. C. Stork 
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to an individual juryman on the ground that he was unable to read English, 
basing his objection under section 278 (g) Criminal Procedure Code, This was 
objected to by the Counsel for the accused and the Court agreed with his view 
that the objecticn on those grounds could not be raised under that section. This 
isas far as the defence objection went, and it was agreed to by the Court who 
proceeded to choose the jury from amongst those able to read English. The 
defence objected against the jurors individually.......... Against the other four 
jurors selected, no objection was raised,and no objection was raised against the 
constitution of the jury as a whole" : 


Held, that the accused had in no way been prejudiced. 


The record showed that there was a lottery ; the only thing that happened was 
that the Judge proceeded to choose the jury from amongst those able to read 
English : 


Held, that in doing so, the Judge did not exceed the inherent powers that he 
had in ensuring a fair trial or inftinge in any way the provisions of section 278 of 
the Code of Criminal Procedure. What was done could not possibly raise any 
question of jurisdiction, and if there was no question of jurisdiction, it was done 
with the entire concurrence of Counsel for the accused, 


Each case depends on its facts and on the facts of this case the Judge’s action 
wis not in any way icregular or coatrary to law, 


On the charge relating to the abduction of unmarried girl of about 14 years of 
age under-sections 366 and 376 of the Indian Penal Code, the question of girl's 
age was very material. Ifshe was less then 14 years of age although she had 
been love-smitten and could write love letters, her consent to the acts referred to 
in sections 366 and 376 was in law immaterial. 


Appeal by the Accused. " 


The accused were convicted on charges of kidnapping and 
abetment of the same. 


The material facts appear from the judgment. 


Messrs, W. Gregory, C. Bagram, E. Mingail, Nurul Huq, 
Amiruddin Ahmed and Alikulla for the Appellants, 


Mr. D. N. Bhattachiryya for the Crown, 


Messrs, S. C. Talukdar and Radhikaranjan Guha for the 
Complainant, 


C. A, V, 


The judgements of the Court were as follows: 

C. C. Ghose, J:—In Appeal No. 2 of 1930 the appellant is one 
-Mohiuddin Ahmsd and in Appeal No. 3 of 1930 the appellant is 
one Hemayeiuddin Mukhtear. They: have been found guilty by 
the Jury in the proportion of 3 to 2 in manneríollowing the 
accused Mohiuddin and the accused Hemayetuddin have both 
been found guilty under Section 120-B read with Section 366 
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Indian Penal Code ; the accused Mohiuddin guilty under Sections 
365 and 376 Indian Penal Code ; and the accused Hemayetuddin 
guilty under Section 366/114 Indian Penal Code. ‘The learned 
Sessions Judge, agreeing with the verdict of the Jury, has convicted 
both the accused under the Sections referred to above and he has 
sentenced them as follows :—the accused Mohiuddin to suffer rigor- 
ous imprisonment for a period of two years oa each of the three 
charges namely, under Sections 366 and 376 (two counts) and to | 
suffer rigorous imprisonment for a period of 18 months under 
Seclion 120 B/366 Indian Penal Code, the sentences to run con- 
currently : the accused Hemayetuddin to rigorous imprisonment for 
a period of 13 months on each charge under Section 120 B/366 
and 366/114 Indian Penal Code, the sentences to run concur- 
rently, 

Against this conviction and sentence the above appeals have 
been preferred to this Court. They have been separately argued 
before us by Mr. Bagram and Mr. Mingail on behalf of the accused 
Mohiuddin and by Mr Gregory on behalf of the accused Hemayet- 
uddin. The main point that has been argued in these appeals is 
that the selection and empanelment of the Jury in this case were 
irregular and unwarranted by law, Various other points were 
taken and in order to understand these other points, which will be 
indicated later on, it is necessary to set out the facts shortly. 

. Babu Charu Chandra Roy isa pleader, at present, practising 
at Barisal. From Septemb:r 1928 to the 22nd December 1928 
he used to occupy a house at Barisal which was next door to the 
house of a Deputy Magistrate named Moulvi Panaulla, With him 
were his wife and his daughter named Sovana an unmarried girl 


- aged about 13 years and odd months, The adjoining house which 


was occupied as stated above by Moulvi Panaulla, was only a few 
cubits off. Moulvi Panaulla had with him his wife named Latifa, 
and there used to live in Mou lvi, Panaulla's house the accused Mohi- 
uddin who is said to be a cousin of Latifa. It is stated that Latifa, 
who isa young lady aged about 16 or 17 years, used to come to 
Babu Charu Chandra Roys house and visit the latter's wife and 
daughter and Sovana used to visit Latifa at the lattér's house, The 
ladies of the two houses apparently became very friendly and Sovana 
was introduced by Latifa to Mohiuddin and to one Golapjan who 
is Moulvi Panaulla’s sister-in-law. On one occasion Mohiuddin, 
Latifa and Golapjan took Sovana to see an Exhibition which was 
‘being held in Barisal. On two other occasions these four persons 
‘went to a local theatre in the evenings, all four of them going in 
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the same carriage. They returned from the theatre shortly after 
midnight. It is said that on all these occasions Sovana had her 
mother’s permission to go with Mohiuddin and his party. Be that 
as it may, Mohiuddin and Sovana fell in love with each other and 
there followed exchange of letters betw2en Sovana ani Mohiuddin. 
These letters, at any rate, a large number of them are exhibits in 
this case and have been marked Z. The letters written by Sovana 
are addressed “ Praner Mohi,” “ Praner Swami” and in such 
like terms and they breathe ardent and passionate love. Some of 
these letters ultimately came to the knowledge of Scvana’s father ; 
but before that, he had apparently noticed that Mohiuddin was 
paying undesirable attentions to his daughter Sovana, He there- 
upon brought the matter to the notice of Moulvi Panaullah 
and asked him to send Mohiuddin away. This however Moulvi 
Panaullah was for various reasons, not in a position to agree 
to ; and Babu Charu Chandra Roy thereupon removed to a house, 
“a short distance away, near the house of one Bazlur Rahaman, 
River Police Inspector in Barisal. Meanwhile Mohiuddin used to 
come and peep through a window into the.inner apartments of 
Charu Babu's house and he renewed sending letters to Sovana 
through Bazlur Rahaman’s servant Hariz. It appears Mohiuddin 
on one occasion sent a gold ring to Sovana which however was 
made over by Sovana to her mother who again made it over to 
Charu Babu. This fact was brought to the notice of Moulvi 


Panaulla and the latter eventually i.e. by the middle of April 1929, 


sent Mobiuddin away to his home in Kuligram in the District of 
Rangpur. On the zoth April rgsg Sovana's father bad to leave 
Barisal on urgent professional work and Sovana and her mother 
stayed in Barisai, The accused Mohiuddin had returned meanwhile 
to Barisal and it is alleged that he kidnapped and abducted Sovana 
on the night of the 3oth April 1929. At noon on that date Sovana 
got a letter from Mohiuddin tbrough Hariz saying that he would 
. take her away that night and asking her to be ready. This letter 
is not forthcoming and a detailed account of how it was got hold 
of and burnt by the accused Hemayetuddin is given by the witness 
Sisir Kumar Guha. To continue the story. Sovana describes how 
she awoke on hearing a noise near ber window and how she came" 
out after opening the door of her room. She apparently occupied 
the room in question by herself. Mohiuddin joined herand there 
was also a young man named Khaleq, They i.e, Mohiuddin and 
Khaleq took her to the house ofa'constable named Gani. At 
Gani's house there was present apparently by previous arrangement 
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1930, uddin and Khaleq left Sovana in the constable’s house and went 
Mobiaddin to buy tickets for the steamer journey to Chandpur. Thereafter 

v. Mohiuddin and Khaleq came back and took Sovana to the stea- 
manner mer Ghat, Hemayetuddin accompanying the parly to the steamer 





C. C. Ghose, 9$. Ghat. Mohiuddin and Khaleq and Sovana went to Chandpur by 
m steamer, At Chandpur they got down from the steamer and went 
by boat to the house of Khaleq’s aunt. Mahiuddin and Sovana 
got into one boat and Khaleq into another. It is alleged’ that 
Mohiuddin ravished Sovana in the boat. After a short rest at 
Chandpur, Mohiuddin and Sovana proceeded to Goaluado by 
steamer, From Goalundo, they went by train to Naihati and thence 
to Bandel and Howrah. They then went to Balasore and from 
Balasore to Waltair and Vizigapatam. From Vizigapatam they 
went to Hyderabad and thence to Bombay. Itis not denied that 
while Mohiuddin and Sovana were together, they had sexual inter- 
course, The father Charu Babu returned to Barisal several weeks 
after at the conclusion of his professional business and complained 
before the Magistrate. We will not paus? to comment on the extra- 
ordinary conduct of the father and we would fain hope that such 
conduct is rare. However, there was a full and complete investi- 
gation by the Police with the result that the two accused before 
us were committed on the 3oth September 1929 to take their trial 
in the Sessions Court on the charges mentioned above.. 

I will deal with the question of the constitution of the jury in a 
few moments ; but before I do so I desire to say at once that I 
have perused and re-perused the learned Sessions Judge's charge 
to the jury and I am satisfied that it is an eminently fair impartial 
and dispassionate summing up of the whole cise and that every- 
thing that could be urged in favour of the accused has been placed 
before the jury in a thoroughly satisfactory manner, I have listened 

. — with very great care to the earnest and vigorous addresses of learned 
Counsel for the two accused ; I was then of opinion and I am still - 
of opinion that many of their points would only be admissible if we 
were hearing an appeal on facts ; that is not the position with 
reference to these appeals at present ; and our powers of inter- 
‘erence with the verdict of the jury are strictly limited and can only 
arise if the accused succeed in showing that there are misdirections 
in tha learned Judge’s charge to the jury. 

Now, as regards the question of the constitution of the jury. 
The accused have raised this question in an affi lavit which was put 
in at the time of the admission of these appeals; they have also 
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taken this point in their grounds of appeal. That affidavit must 
have been allowed to be put in per incuriam. ` The deponent of the 
affidavit does not say that he knows the English language or he 
understands the same ; indeed, there is internal evidence in the 
affidavit itself that he does not know English ; in these circum- 
stances, the statements in the affidavit in question cannot be relied 
upon for the purposes of this judgment and we have accordingly 
excluded the same from our consideration. 

Mr. Mingail stated before us that he was one of the Counsel who 
appeared before the learned Sessions Judge on behalf of the 
accused Mohiuddin and that he was ina position to state before us 
what happened in the Court below at the iime of the empanelment 
ofthe jury. The matter.is of very great importance and we have 
allowed Mr. Mingail to make a statement from. his place at the Bar. 
Mr. Mingail stated as follows :—"'Fifteen jurors attended. Charges 
were read out and the pleas of the accused taken, Before the 
selection of the jury actually commenced, the learned Public 
Prosecutor observed to the Court that he would: rather have a jury 
composed of English-knowing. people, inasmuch as some of the 
documents were in English and they. would need to be shown to the 
jury, The learnel Judge agreed to this and on asking me, I said 
that that course would certainly be desirable from my point of view. 
One juror was then called. The learned. Public Prosecutor objected 
to this juror being empanelled on the ground that he did not know 
English, basing his objection on section 278, clause (g) of the 
Criminal Procedure Code. I protested against this objection main- 
taining that- it could not be sustainel.under that section, as clause 
(g) provided that the objection could only be .made if the juror 
neither understood English nor the language iuto. which it was 
interpreted, "The learned Julge did not pass any order on this at 
the time, He called out. the name of another juror, ‘He said he 
knew English and he was empanelle 1, He then called out the names 
of all the remaining jurors and.each ons.was asked if he knew or 
could' read English, Some said they- knew a little, . some said they 
did not know at all, They. were all made to sit in the body of the 
Court, The learned Juige then called out four names from 
amongst those who were sitting in the body of the Court and put 
them in the jury box, I believa that the four.other jurors who were 
selected were taken out of those who had said that they knew 
English.” ' E I E X ! 
` Itisimportant in this connection ‘to look into the order-sheet 
of the learned Sessions Judge. . 
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The learned Sessions Judge ia his order-sheet notes as follows: 
“When the Court began the selection of the jurors, the learned 
Public Prosecutor pointed out that there were certain documents in 
English the identity of the handwriting of which was a fact in issue. 
The prosecution propose to eximine a handwriting expert, and the 
jury have to decide on such a question of fact, with the assistance 
of the evilence of such a witness, It was suggested by the learned 
Public Prosecutor, and agreed to by the Court, and to the best of 
my belief by learned Counsel for accused, that it was desirable that 
the jurors should be able to read English. Amongst the jurors 
present were a number who could do so. The learned Public 
Prosecutor actually objected to an individual juryman on the ground 
that he was unable to read English, basing his objection on section 
278 (g) Criminal Procedure Code. This was objected to by learned 
Counsel for the accused, and the Court agreed with his view that 
objection on these grounds could not be raised under that section. 
That is as far as the defence objection went, and it was agreed to 
by the Court, who proceeded to choose the jury from amongst 
those able to read English." "The defence objected against three 
jurors individually. One isa Head Master of a Schoo! at Sadar, 
and was said to have stayed with a Hindu pleader of the local bar. 
This objection was allowed. Another was said to have had a dis- 
cussion on the case with another Hindu pleader ; this objection was 
considered distinctly weak and was disallowed ; the case has been 
discussed throughout the District, and there are no grounds for 
assailing the impartiality of this juror even if the facts are as 
alleged. He comes from the moffusil, A third objection was 
allowed on the ground that the juror was concerned in a dispute 
over a hatin which the accused was also concerned, Against the 
other four jurors selected, no objection was raised, and no objection 
was raised against the constitution of the jury as a whole. These 
remarks are considered a necessary part of the order-sheet in view 
of the petition submitted after the jury bad been sworn and the 
case opened for the Crown. J am satisfied that the accused have 
been in no way prejudiced.” 

In my opinion, there is no substance in the argument which was 
fought to be advanced before us that there was no lottery. The 
record shows that there was a lottery ; the only thing that happened 
was that the Judge proceeded to choose the jury from amongst 
those able to read English, In doing what he did, the learned 
Judge did not in my opiniomexceed the inherent powers that he 
had in ensuring a fair trial or infringe in any way the provisions of 


e 
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section 278 Criminal Procedure Code. It is really not necessary 
to go to the last clause of section 278 Criminal Procedure Code, for 
authority for the procedure adopted by the learned Judge. As far 
as I can make out, what was done could not possibly raise any 
question of jurisdictión ard it was done with the entire concurrence 
of learned Counsel for the accused. I deprecate most strongly the 
attempt to give a communal complexion to the affair in the grounds 
of appeal in this Court, The learned Sessions Judge Mr. Stork 
cannot be accused of any bias and the attempt in this Court by 
means of the said affidavit 1s ircompatible with one's notion of what 
we are used to in this Court. Esch case must depend upon its own 
facts and Iam unable to say that on the facts of this case the 
learned Judge’s action was in any way irregular or contrary to law. 
I am therefore of opinion that this point about the constitution of 
the jury which has been urged by both the accused must fail. 

On behalf ofthe accused Mohiuddin grounds 3, 6, 9, 10 and 
ground No. 4 relating to the question of Sovana's age have been 
urged before us. Ground No. 3 relates to Sovana’s letters, This 
ground is inseparably connected with the question of Sovana's age 
on the 3oth April when she was taken away by Mohiuddin and 
during the month of May and until she was recovered. Now the 
question of Sovana's age is of course all important having regard to 
the charge under section 366 and it is dealt with in paragraphs 7-14 
of the learned Judge’s charge to the Jury. All the material 
evidence on record was placed by the learned Judge before the 
Jury ; the question was viewed in the light of the medical evidence 
and from various angles and it is difficult to suggest that this por- 
tion of the learned Judge’s charge suffers either from under-state- 
ment or over-statement, A great deal of Mr. Bagram's forensic 
wrath was centered on Exhibit 26 for no earthly reason whatsoever, 
The Jury were left a free hand ; the jury were told that it was for 
them to consider whether the document in question which the 
prosecution claimed was a horoscope had been manufactured for 
the purposes of this case and whether Charu Babu's word that it was 
a horoscope written by him and containing the dates of the births 
of his several children could be accepted. What more the 
learred Judge was to do or could bave dore has not been made 
clear to us. Nothing more need be said about this point, 

Onthe charge urder section 366 and 376, as indicated above 
the question of Sovana's age was very material, If in fact Sovana 
was less than 14 years of age although she had been love-smitten 
and could write the letters referred to aboye, her consent to the 
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Gis law immaterial ; and- this question has been’ brought out promi- 
— . nently in the learned Judge’s charge to. the Jury. The whole of 

Mohiuddin i , : l 

v. Sovana’s present story is referred to in paragraphs 17—22 in the 
Emperor. learned Judge’s charge to-the Jury at very great length and the 
C. C. Ghose, ¥ Jury were definitely asked to come to a conclusion having regard 
mS to Sovana’s letters whether Sovana actually consented to go away 


with Mohiuddin, Here again the learned Judge has been scrupul- 
ously fair to the accused. The question of age and her consent, if 
any, have an important bearing on the question. of the charge under 
section 376 Indian Penal Code and this was dwelt upon by the 
learned Judge, He points out all the circumstances that could be 
urged on behalf of the accused, such as Sovana's previous relation- 
ship with Mohiuddin, the visits to the theatre, the. presentation of 
the ring and the exchange of letters, The learned Judge goes on to 
discuss the conduct of, Sovana’s father up to the grst May 1929 
and he has said enough. from which the Jury could, if they had 
liked have drawn an inference that Sovana's:father was supremely 
indifferent and that he gave implied consent to what happened, Las- 
tly there was the question as to whether a marriage have been cele- 
brated between Mohiuddin and Sovana. Oa this point too, the 
learned Judge’s summing up was adequate; clear and exhaustive. 
"There remains the question of the withholding of certaia witness- 
es by the proseculion. Now it may be said at once that paragraph 
4 of the learned Judge's charge dealing with this point may at first 
sight be open to-certain, verbal criticism; but when the facts are gone 
into and the evidence perused, one must come to the conclusion 
that there is nothing ia that paragraph to which any objection can 
be sustained in law, In my opinion the Jury . were given proper 
directions and no prejudice to the accused has been shown to our 
satisfaction. 
Now, as regards the accused Hemayetuddin -in addition to the 
‘grounds referred to above, grounds 7, 8, 9, 10, II, I2, I3, 14 and 
‘rs in his grounds of appeal were urged, The accused Hemayetud- 
-din was charged with having abetted Mohiuddin in the commission 
of the offence of kidnapping by taking part in the removal of the girl 
‘smmediately after she was taken out of her father's house and by 
procuring steamer tickets for them. The learned Judge in para- 
graphs 60-62 has referred to the matter at very considerable length, 
‘leaving to the Jury to determine for themselves whether or not 
compulsion was being continpously brought to, bear on Sovana in 
'order to prevent her from returning while she had an opportunity. 
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The threat to publish to the world Sovana’s letters and thereby 
bring disgrace on her—was that not compulsion ? However the 

matter was for the Jury and I can see nothing in the charge of the 
learned Judge to which any.exception can be taken by anyone 
acquainted with the facts, Indeed this portion of the charge was 
distinctly in favour of the accused Hemayetuddin. Then as 
regards the charge of conspiracy there was an abundance of material 
on the record to which the Jury’s attention has to be directed and 
the learned Judge did it in an extremely careful and satisfactory 
manner The grounds taken on behalf of the accused Hemayetud- 
din have no substance and must be negatived. 

On the question of sentence I am unable to reduce the sentence 
in Mohiuddin's case. I am, fully aware that the crime in respect 
of which Mohiuddin has been convicted would have been impossi- 
ble, were it not for the negligence to put.it.very mildly, of Sovana’s 
parents but I cannot take that fact into consideration for a further 
reduction of the sentence,—because the learned Judge in passing 
the sentence he did has’ already taken this and various other cir- 
cumstances into his, consideration, 

As regards Hemayetuddia, the record shows that he has been 
throughout the most resourceful ally of Mohiuddin and I fail to find 
anything on the record which can induce me to order a further 
reduction and the sentence passed on him, In his case too, the 
learned Judge has passed.a moderate sentence. : 

The result is that both these appeals will stand dismissed. "The 
accused who are on-bail must surrender to their bail bonds and 
serve out the remainder of the sentences imposed on them, 


Guha, J.—I agree. 
A, T. M, Appeals dismissed, 
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Before Mr. Justice Page and Mr, Justice Patterson. 


Civil. . i SATYENDRA NATH KHAN AND OTHERS 
July, 24 PANCHANON CHATTERJEE AND OTHERS, | 


Civil Procedure Code (Act V of 1908) O. 327. 3 (1J—Adsence of formal order 
appointing a guardian of the minor— Minor represented by his certificated 
guardian—Irreguiarity—Decree- passed against minor if binding— Civil 
Procedure Code (Ac? V of 1908) Sec. 99. 


Where it appears that in a suit brought against four brothers, two of whom 
were major and two minor, the minors were represented by tkeir brother and 
certificated guardian but the latter was not formally appointed guardian-ad-litem 
by the Court on a formal application and a decree was passed against the said 
four brothers, the minors being represented by their said certificated guardian. 


Held, that in substance the minors were duly represented in Ines suit and the 
decree passed against them is binding upon them, i 

The absence of formal application wasa mere irregularity not affecting the 
merits of the case. a 


Mussamut Bibi Walian v. Bankebihary Perskad Singh (1) followed. 
Appeal by the Defendants Nos. r, 2 and 4. . | 

e Suit for recovery of property obtained by inheritance, 
The material facts will appear from tle judgment of Pág, J, 


^ Messis, D. IN. Bagchi, Tarakeswar Pal Chowdhury and Anil 
Ckandra Duti for the Appellants, 


Mr. Urukram Das Chakrabarty for the Respondents, 
The judgments of the Court were as follows : 


Page, J.—In our opinion this is a clear case. The plaintifl’s 

J wis Zhe case is that one Shib Chandra died leaving four sons, one of whom 
was Kedar and another Ram Nrisirgha. Kedar had a daughter 

Rakhal Dasi who hada son, the Plaintiff, Rakhal Dasi is dead, 

and the plaintiff sues to recover his share of the inheritance. He is 

wesisted by the defendants r to 3 who assert ‘that onthe death of 

Ram Ram his four sons mortgaged the property in suit to the 


*A ppeal from Appellate Decree No, 2142 cf 1027 agairst the decree of Baku 
Ram Chandra Ghosh Officiating Subordinate Judge of Nadia dated the toth 
May 1927 affirming that of Babu. Birendra Kumar Dutt, Munsiff, Ranaghat, 
dated the 31st January 1922. 

(1903) L. R, 30 1. A. 182. 
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mother of defendants 1 to 3. The finding of both Courts is adverse 
to the defendants, 

On appeal before us the learned advocate on behalf of the 
defendants appellants has taken two points, firstly that the .plain- 
tiff has no title inasmuch as he based his title upon a decree of 
roco ina suit brought: by Rakhal Dasi against the four sons of 
Ram, and in that suit two of the sons of Ram were minors and 
were not represented by a guardian-ad-litem appointed by the 
Court and therefore the decree was not binding upon them, The 
second point taken was that that being so the suit was against the 
minor defendants being a nullity symbolical possession given 
through the Court to Rakhal Dasi onthe 25th January rgog was 
not to be treated as possession against the minor defendants and, 
therefore the suit was barred. by limitation. It was also claimed in 
the lower appellate Court that the defendants had acquired a title 
by adverse possession, but there was a clear finding of fact adverse 
to them in the lower appellate Court, and before us that claim 
has not and could not have been pressed. 


As regards the first contention on behalf of the appellants in 
our opinion the appeal is concluled against them by the decision 
of the Privy Councilin Mussammat Bibi Walian v. Banke Behari 
Pershad Singh (1). It appears that at the date when the proceed- 
ings in 1896 were commenced the two elder sons of Ram, Jogendra 
and Girindra were major, the other two sons minors, and in the 
plaint the two minor sons are set out by name and it is added that 
on their behalf Girindra appears as their certificated guardian. That 
plaint was admitted by the Court. A petition on behalf of Jogen- 
dra, the eldest brother, and others was presented for leave to file a 
written statement, but no written statement was filed, and eventually 
a preliminary decree was passed on the gth February, 1897, and 
the final decree on the roth March, 1897 declaring Rakhal Dasi 
to be entitled to 1-3rd share in the immovable properties in suit. 
In that decree as in the plaint the four brothers are named, 
the decree against the two minors being against them as represented 
by Girindra their certificated guardian. 

In my opinion the facts which I have stated bring the presegt 
case within the decision in Mussammat Bibi Walian v. Banke 
Behari Fershad Singh (1) and, in my opinion, the learned Judge 
rightly held that ia substance the two minor defendants were duly 
represented in the suit, Upon that footing the second issye 


(1) (1903) L. R. 30 I. A. 182, 
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does not arise, because as against the parties to the suit- symbolical 
possession.was treated as actual possession. 


'The result is that the appeal fails and must be dismissed with 
costs. 


Patterson, J :—1 agree. 
D, K. R ' i Appeal dismissed. 


“APPEAL FROM ORIGINAL CIVIL. 


Betore Sir George Claus Rankin, Knight, Chief Justice, 
and Mr. Justice C, C. Ghose. 


SUDHIRENDRA DEB MANNA. 
V, 
. RANENDRA DEB MANNA AND OTHERS,* 


Consent decree—Suit to set aside—Compromise by minor— Procedure — Civil 

Proc:dure Code (Act V of 1908), O. 32, R. 7—Lispendens, doctrine of— 

sf Notice —Compromise, if fairly and honestly made—Concealment of material 
` facts, effect of —Consent decree not set aside—lInterest in property—Decree. 


Rule 7 of order 32 of the Code of Civil Procedure does not lay down: any 
special form of procedure ; it is true where the facts have not been elucidated by 
evidence given in the case, an affidavit by the guardian-ad-litem setting forth the 
outline facts of the position and the general considerations in favour of the com- 
promise should i in general be required. 


It is the duty of the guacdian-at- -litem to lay before the Court i in one way or 
another, all the facts material to the decision ofthe question whether the pro- 
posed terms of settlement were for the minor’s benefit. 


The doctrine of Lispendens has little or nothing to do with the notice. The 
basis of the doctrine is that parties to a Suit cannot be allowed to shorten the arm 
of the Court in dealing with the suit by transactions which if they were to be 
regarded at all would involve the presence of third parties and might extend the 
litigation . indefinitely and, cumber and entangle it without limit. The leading 
case on the subject is Brooke v. Lord Mostyn (1) and in the: Calcutta High Court 
is S Bibee Solomon v. Abdool Asees (2). o 


# Appeal from Original Decree. No. 66 of 1928, against the decree of Mr. 
Justice Costello, dated the 27th April, 1928 in Suit No, 1072 of 1927. 


(1) (1864) 2 DeG. J. & S. 373. (2) (1881) I. L. R. 6 Cale, 687 ; 8 C. L. R. 169. 


Vor. LL] - - HIGH COURT, 


Whether a compromise is to be regarded as fairly and honestly made must, 
depend upon the facts as they were laid before the Court. 1f fairly and honestly 
made arid sanction fairly and honestly obtained from it, the compromise cannot 
be set aside merely because subsequent events have shown that from the infant's 
point of view it has worked out ill, 


If material facts were concealed from the Court whether by negligence or 
design, a compromise can be set aside. But the mere production of the Minute 
of the Court Officer does not prove that no information was given to the Court as 


to mortgages or that any information was withheld which upon a reasonable view- 


of the case taken as a whole might have altered the conclusion arrived at by the 
learned Judge. 


The plaintiff, unless he succeeds in setting aside a consent decree, has no 
interest in the property in suit, 


‘SA new decree which could only be regularly made in a fresh suit was in the 
.circumstances required in order to give effect to the rights of parties and do 
justice between them" : Chaudhri Ahmed Bakash v. Seth Raghubar (1). 


Appeal by the Plaintiff, 

Suit for setting aside consent decree and for other reliefs. 
The material facts are stated in the judgment of Costello, J. 
The following judgment was delivered : 


Costello, J:—This is a suit brought by Sudhirendra Deb 
Manna against Ranendra Deb Manna and others in which the 
plaintiff asks for a declaration that the consent decree passed in 
suit No. 372 of 1915 is not binding on the plaintiff and that that 
decree should be set aside. ie 

The plaintiff further asks, that if necessary this present suit 
may be treated as supplemental to the suit, No. 372 of 1915 and 
that the plaintiff be put in possession of certain premises, He 
further asks for a declaration of his interest in the estates left by 
Mohesh Chunder Manna and Debendra Deb Manna both of them 
deceased, and also for partition with necessary inquiries and for 
accounts and directions, He also asks for certain other reliefs, 
which are ancilliary to those I have already mentioned, 

The real point in this suit in my opinion is, whether or not the 
the consent decree which was passed in 1915 ought to be set 
aside : | l 
. It was conceded in the course of the argument that a consent 
decree can only be set aside on such grounds as would invalidate 


an ordinary agreement, such .as, misrepresentation, fraud or mis- 


take, The grounds on which I am asked to set aside this particu: 
lar decree are dependent upon the fact, that at the time when thẹ 


~ 


(1) (1903) I. L. R, 28 All. 1 5 2 C. L. f. 413 
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consent decree was passed in rgr5, the present plaintiff (who was 
one of the defendants in the rọr5 suit) was a minor, He now 
comes before the Court and says that the 191% consent decree is 
not binding upon him by reason of the gross negligence of his elder 
brother who himself was rot only a defendant in the 1915 suit but 
acted as guardian-ad-litem of the present plaintiff, i 

Another ground put forward on behalf of the plaintiff is, that 
there was a suppression of material facts not within the knowledge 
of the guardian-ad-litem and the plaintiff in order to support the 
present petition does not scruple to charge the brothers and his 
guardian-ad-litem with fraud. 

The plaintiff further alleges that in any event the consent 
decree was not acted upon by the parties, and finally the plaintiff 
says that sufficient material was not pleced before the Court at the 
time when the consent decree was made to have enabled the Court 
properly to have determined whether or rot the consent decree 
was for the benefit of the minor defendant, that is the present 
plaintiff. l 

In effect I am asked to say that wnat was done by the learned 
Judge who gave the certificate in 1915 was irregular and therefore 
not binding on the present plaintiff. 


I am strongly of opinion that the Court ought to be very càre- 
ful not to disturb a decree passed in a previous suit unless it is 
satisfied beyond all doubt as to the grounds on which it is suggest- 
ed tbat the decree ought r.ot to stand. 


Now itis necessary to consider what were the circumstances 
in which the consent decree made in 1915 was actually pronounced, 
That, this suit and a previous suit were steps in along and ruinous 
litigation between the various members of the Manna family. 
However I do not think I need go further back than the institution 
of the suit in the year rgrgi.e.the suit in which the consent 
decree was passed. 

That suit was filed on the 24th March 19r5, and after more than 
two years, that is to say, on the 27th July rg:7 an order was made 
referring the matters in dispute in that suit to arbitration. 


The suit was b rought by one Rabindra Deb Manna against his 
six brothers for partition of the estate of his father Debendra Deb 
Manna who died in the year rgor, and that of his grandfather 
Mohesh Chunder Manna who died on the rath June 1874. 


While the 1915 suit was still pending, that is to say, on the rath 
March 192r one of the defendants Robindra died, and there was 
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added as defendants his four sons : Ranendra, Ganendra, Fanirdra 
and Sudhirendra the present plaintiff, 

As I have said, the «uit was referred to arbitration on the 27th 
July 1917, thereupon something like 127 sittings of the arbitrators 
appointed were held but with no tangible result and accordingly 
on the 27th June 1920 the present Chief Justice made an order 
revokirg the arbitration and the suit then proceeded. On the rsth 
February 1922 the suit came into the warning list and the parties 
then intimated to the Court that there were definite proposals for 
settlement and acccrdingly an order was made adjourning the case 
for one month, 

On the r6th March 1922 the case came on for hearing and then 
on the 17th March it was again adjourned for one month to enable 
the parties further to consider terms of settlement, 

On the 25th April 1922 the suit again came on for hearing and 
once more the parties asked for a further adjournment for ore 
week, When the case was in the list on that date it was in fact 
marked " for settlement" 

The Court intimated on that day that unless terms were agreed 
to within the space of the week for which the adjournment was 
given no further adjournments would be granted, 

On the 5th May 1922 the suitagain came on for hearing and 
was once more adjourned on this occasion for five days. Again on 
the rrth May the suit once more was adjourned for a fortnight on 
the application of all the parties in the suit. The terms of settle- 
ment were then reduced io wiiting ard were sent to the various 
solicitors acting for the parties for their approval, and correspon- 
dence ensued from which it is aburdantly clear that the whole of 
the matter in dispute between the parties was thoroughly canvassed, 

The matter was discussed to the fullest possible degree by the 
parties and their legal advisers, and ultimately on the 18th May 
1922, Mr. K.. K. Dutt who was the solicitor acting for the plaintiff 
in the suit of Robindra Deb Manna wrote to Messrs Kutter and Co. 
the solicitors who were acting for the minor defendant Sudhirendra 
(the present plaintiff) a letter in these terms : 

* [ beg to send you herewith a copy of the terms of settlement 
drawn on the basis of the terms that were signed by all the parties 
for your approval on behalf of your clients, 

Messrs, Rutter and Co, were also acting for the elder brother of 
Sudhirendra the guardian-ad-litem in his personal capacity, that is 
to say, Ranendra Deb Manna, ‘The letter proceeds ; 

* As the terms have to be put in peremptorily early next week 
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I shall be obliged by your kindly Sue the same duly approved 
if possible i in the course of to-morrow.’ 

‘On the 25th May 1922 Messrs, Rutter & Co, wrote to Mr. K; s 
Dutt a letter in ‘which they said : 
= “We return herewith draft terms of settlement approved on 
behalf of our clients. As a minor is concerned the Court should be 
asked to certify that the settlement is for the benefit d infant 
defendant. 
- There seems to have been some further negotiations as on the 
zoth May Mr, Dutt again note to Messrs Rutter and Co., the follow- 
ing: 
© *" I have again to request you io send the draft terms Tea porgys 
'ed by you without any further delay". 

And on the 3ist May Messrs Rutter and Co. wrote to Mr. Dutt 
saying : 

“We return draft terms of settlement re-approved.” ; 

There is no doubt to my mind that during the time when the 
suit was standing over for the purpose of a setilement being arrived 
at all matters in controversy between the parties were discussed in 
the fullest possible manner. The case again came into the list 
on the 1st June 1922 marked “for settlement” and on the 6th June 
1922 the terms of settlement arrived at were placed before the 
Court. Mr, Justice C. C, Ghose was asked to grant a certificate for 


- the benefit of the minor defendant and the Court in fact so certified 


and the consent decree was passed in the terms of the compromise 
arrived at between the parties. 

It isto be observed in passing that the guardian-ad-litem of 
this minor defendant in the 1915 suit was in fact represented and 
his interests were identical with those of the minor, therefore it is 
a little difficult to imagine why he should have consented to any- 
thing which was not in his opinion for the benefit of his brother 
the infant. | 

In this case the burden of satisfying the Court that this consent 
decree o ught to be set aside rests upon the plaintiff, — 

The evidence relied upon by Mr. Bose was purely of a docu- 
mentary character, and he placed before me certain mortgages one 
of which was entered info by one of the defendants in 1915 prior 
to the time when the consent decree was passed, 

There were other mortgages subsequently and Mr. Bose upon 
that invited me to say that the fact that there was this mortgage 
prior to the date of the conseat decree "wis not only unknown to 
thé guardian-ad-litem but was concealed from the Court, 
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There is no evidence in my opinion before me which would 
justify me in coming to a conclusion either that there was any 
concealment from the guardian-ad-litem and the legal advisers of 
the minor or that any material facts were not properly put before 
my learned brother Mr. Justice Ghose when he was asked to grant a 
certificate that this settlement was in fact for the benefit of the 
minor, 

The settlement arrived at which was embodied in the consent 
decree of the 6th June 1922 was undoubtedly designe] to put an 
end once and forallto the lamentable quarrels which were pre- 
vailing amongst the various members of this family. The settle- 
ment itself is a somewhat elaborate one and it may well be as Mr, 
Bose argued, some of the terms deal with matters which were out- 
side the matters in issue in the rors suit, 

I do rot think, however, that I am concerned with that except 
in so far as it is argued by Mr, Bose that few if any of the terms of 
settlement have in fact been carried into effect, 

One of the provisions of the settlement which is contained in 
clause 4 is, ‘‘ The plaintiff and the defendants shall forthwith lease 
out all their right title and interest in the properties set out in the 
schedule to the settlement for a period of 99 years for a clear and 
monthly rent of Rs, 770 to be divided between the parties accord- 
ing to their respective shares hereinbefore stated, to a joint stock 
Company under formation in the manner hereinafter set out.” - 

Clause 5 provided :—'' The said Company shall be called the 
“ Janbazar Mannah Estate Ltd," The capital will be Rs, 1,40,000 
divided into 1, 402 shares of Rs. rco each. The same in propor- 
tion to their interest in the said joint estate as hereinbefore 
declared," 

Now that Company was in fact formed but it is admitted that 
the family properties were not actually leased to the Company but 
according to the contention of the defendant in the present suit 
they came into the possession of the company by reason ofthe 
fact that the Receivers appointed in the r915 suit handed over the 
property to the company in pursuance of the terms of settlement. 

What actually happened was that a draftlease was drawn up. 
and was ready for signature of all the parties concerned " 
but the present plaintiff and his brothers declined to 
execute a lease. The moment the company was formed 
the various parties—these brothers—immediately started quarreling 
again with regard to the family estate and there is no doubt 
that many of the provisions of the settlement have not been fully 
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Civir. carried out. But on the other hand there is no legal evidence 
"1930. before me as to precisely what has been done and what has not 
ido dhirecdra Dus been done and the only way in which any sort of idea as to the 
^ Manna condition of affairs can be got is from the bundle of correspon- 
Ranenira Deb dence and various letters which were referred to in the course of 
Manna. — the proceedings. 
Costello, F. It was argued by Mr. Bose that the settlement embodied in the 
— consent decree of 1915 could not have been in fact for the benefit 


of the minor owing to the existence of mortgages by some of the 
defendants and the fact that they were therefore not in a position 
to comply with the terms of settlement and lease out their estates 
tothe Company which was to be formed. I pointed oüt to Mr. 
Bose that this matter in my opinion was probably taken into 
consideration or may have been taken into consideration when the 
settlement was arrived at particularly having regard to the fact 
that the parties other than the plaintiff and" his brothers were con- 
tending that the present plaintiff's share in the family property was 
in effect charged with. a liability owing to the fact that his father 
Jogendra had mis-applied certain of'the family funds. i 


| Be that as it may, I do: not think that I ought to make an 
attempt to speculate as ta what the precise position was at the 
time that the consént decree was made having regard to the fact 
that admittedly there wàs a long series of- negotiations between 
„the parties before the settlement could be arrived at, and there is 
now before me no evidence to show that all the parties including 
the guardian ad-litem of the minor and his legal advisers were not 
fully cognisant in fact of what the position was. It is almost 
inconceivable when all the members of this family and their legal 
advisers were endeavouring to come to an arrangement in the 
nature of a family settlement finally to put an end to family squab- 
bles that the whole position was not fully canvassed and investigated 
and discussed in the most comprehensive decree. 

It is a very drastic thing to ask the Court to upset an arrange- 
ment which was arrived at 6 years ago or more and which was 
embodied in the decree and certified as being for the benefit of the 
infant by another judge. : 

*" Mr. Bose argued that the minutes of the proceedings does not 
indicate that any statement was made to the learned judge or that 
there was any evidence before him on which he could properly 
have determined that this settlement was in fact forthe benefit of 
the infant. In my view, there is no evidence atallto show exactly 
what transpired on the 6th June 1922 when the matter was before 


T 
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the Court, therefore, I think that I ought to start with the assump- 
tion that omnia rife actor i. e, that everything was done that ought 
to have been done and done in the proper form of law. 

Mr. Bose cited to me a case which is reported in 47 Indian 
Appeals 88. It is the case of Sikkindat v, Shrinibai and others (1) 
and was heard by the Judicial Committee of the Privy Coun- 
cil on appeal from the High Court at Bombay, In that case, the 
minor's guardian made an affidavit of the matters in dispute, stating 
that she was advised that the compromise was for the benefit 
of the minor beneficiary ; also the opinion of counsel who appear- 
ed at the trial advising that the settlement was in the interests of 
the minor was annexed to the affidavit, and Mr. Bose invited me 
to say that a similar procedure ought to have been followed in the 
present instance, and he referred me to Order 32, Rule 7 which 
provides that, 


' (r) No next friend or guardian for the suit shall, without the 
leave of the Court, expressly recorded in the proceedings, enter 
into any agreement or compromise on behalf of a miror with 
reference to the suit in which he acts as néxt friend or guardian, 

“ (2) Any such agreemert or compromise entered into without 
the leave of the Court so recorded shall be  voidable against all 
parties other than the minor." 

That rule actually provides that the guardian for the suit 
should obtain the leave of the Court which is to be expressed 
before entering into the compromise. Actually, it seems to be 
the procedure in this Court that the settlement should be arrived 
at and then the Court should be asked to say tbat the terms of the 
settlement are in fact for the benefit of the defendant, I am of the 
opinion that it is desirable where there is an infant party to a suit 
that the procedure indicated in the case before the Judicial Com- 
mittee of the Privy Council to which I have just referred, should 
be adopted, and that the Court should have before it an 
affidavit by the guardian ad-litem or his solicitor, stating the facts 
of the matter and the opinion of counsel that the terms were for 
the benefit of the minor, But it is clearly a question for each 
individual judge to determine for himself as to what material he 
ought to have before him to enable him to decide whether or not 
` the compromise is for the benefit of a necessary party. Therefore, 
in the absence of any evidence to the contrary I must assume that 
"Mr, Justice Ghosh when he made the decree recording ‘the terms 


(D (1919) L. R. 47 I. A. 88. 
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of the settlement in June 1922, satisfied himself that such decree 
ought to have been made, and that the settlement which had been 
arrived at after protracted legal proceedings and the lengthy‘discus- 
sion to which I have alluded, including that of the present plaintiff. 
It seems to me that while the Court should be very careful to safe- 
guard the rights of infant litigants, it should be equally careful not to 
disturb the settlements which have been arrived at, particularly 
family settlements of this character, unless there is a very substantial 
reason for so doing. I pointed out in the course of the hearing that 
it is highly desirable and proper that there should be some finality 
to litigation of this character where various members of a family 
having got upon bad terms with each other are irclined to go on 
litigating regardless of the fact that such litigation could be avoided 
by the display of a little common sense and good will on both sides. 

After the consideration of the matter, I come to the conclusion 
that, so far as setting aside the consent decree is concerned, the 
plaintiff has entirely failed to substantiate the case which he set out 
to make. There is no sort of eviderce before me that there was 
any misrepretentation by the other parties in the rgri 5 suit as 
against the guardian ad jitem or the legal advisers of the infant, 
still less is there any shadow of foundation for the reckless charge 
of fraud which was made against the guardian ad Jitem, nor can I 
see that there is any basis for a saying that the guardian ad /i/em 


UAS guilty of any kind of negligence in the matter, and so far as 


“mistake” is concerned as a ground for setting aside this decree, 


.again there is no evidence that all the parties concerred were not 


fully aware of allthe circumstances of the case and fully canvassed 
and discussed their family affairs in all the legal aspects of the 
matter. If I were to set aside this decree on the very flimsy 
materials which were placed before me, I should undoubtedly be 
doing something to encourage unnecessary litigation and to bring 
the administration of justice in matters of this kind into serious 
disrepute, 

There is however another matter with which I have to deal, and 
itis this. Mr, Bose argued that even if the consent decree is not 
set aside, the present plaintiff will still be entitled to a decree for 


*partition and that he is entitled to have an account taken of what 


his share in the family estate really is. In passing, I would only 
say that, in my view, the attitude adopted by the plaintiff in tbis 
suit has been wholly unreasonable and obstructive, It is no wonder 
that family disputes are perpetuated when ‘members of the family 
adopt the supine attitude which undoubtedly the present plaintiff js 
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adopting, because in the course of this suit, those defendants who 
were represented by Mr, Roy,—and if I may say so, very ably 
represented by himin this matter—put forward an offer, which as 
far as I can see had it been accepted by the plaintiff would have 
secured for him all the relief and benefits which he could possibly 
obtain in this suit. 

However, I have to decide the matter entirely upon its juristic 
merits, 

Mr. Bose cited before me two cases, Wasvat-ullah v. Mujib- 
ullah (1), which apparently decided that “where a decree declaring 
aright to partition has not been given effect to by the parties 
proceeding to partition in accordance with it, and the decree has 
become, by lapse of time or otherwise, unenforceable, it is com- 
petent to the parties, or any of them, if they still continue to be 
interested in the joint property, to bring a fresh suit for a dec!ara- 
tion of their right to partition. Such a suit will not be barred by 


reason of the former decree for partition, though that decree may. 


operate as ves fudi.a/a in respect of any claim or defence which was 
or might have been, raised in the suit in which it was passed." 
Now assuming that to be in any way applicable to the present suit, 
it could, only operate to substantiate the contentions in the present 
suit, if in fact the consent decree could be said to be in effecta 
decree for partition also if that decree had not been carried into 
effect and had become unenforceable, Now, the consent decree ir 
question inthe present suitso far from being anything in the 
nature of a decree for partition, was in fact something altogether 
different. The basis on which this family settlement was arrived at 
is not that the parties should obtain a partition of the property but 
that the whole of the property, whatever it was, thatis to say, the 
right title ard interest of the various parties, should be held by 
another entity, that is to say, the Company which was being formed 
and managed and used and exploited for the benefit of all the 
parties concerned, and each ofthe parties was to receive in his 
capacity of landlord of the Company a rent of Rs, rro a month. 
It cannot, therefore, in my opinion be said that the consent decree 
with which we are now concerned was in any sort of fashion at all 4, 
decree for a partition. Further, despite what was said from the 
the Bar on behalf of the plaintiff, there really is no satisfactory 
evidence, indeed scarcely any evidence before me at all other than 
what appears from the correspondence, as I have already stated, to 
show thatin factthe consent decree was not carried into effect, 


(3) (1391) I L. R. 13 All. 309, 
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Mr, Roy stated on behalf of some of the defendants in the suit that 
a great many of the terms had in fact been carried into effect, and 
that statement was not challenged by the plaintiff. For example, 
there are provisions in the schedule providing for the making of 
money payments to certain members of this family, and it is not 
disputed that such payments were in fact made. 

The main fact enabled Mr, Bose to argue that this consent 
decree was unenforceable was this, that in July 1926 an application 
was made to Mr. Justice C. C. Ghose (the same Judge who had 
made the consent decree) for the enforcement of certain of the 
terms of the consent decree. Inthe exercise of his discretion my 
learned brother declined to grant the application, but as far as I 
can see, he did so on the ground that an attempt was being made 
to enforce terms different from those which had been embodied in 
the consent decree, and also on the ground that the application 
was made not only on behalf of the plaintiff but also on behalf of 
4he limited Company which in fact had not been made a paxty to 
the original settlement. Now, having regard to the consideration 
to which I ha ve referred, I do not think the case Masratullah v. 
Mujib-ullah (1), can be used successfully by the present plaintiff in 
support of his contention that even though the consent decree 
could not be set aside, he still would be entitled to a partition of his 
share in his property. 

e The other authority cited by Mr. Bose is 7. C. Mukerji v. Afsal 
Beg(2) In that case the plaintiff brought a. suit in the year 1905 
for the partition ofa house hellin joint tenancy, The suit was 
ultimately compromised, the defendant agreeing to transfer his 
rights to the plaintiff for a consideration, and accordingly the suit 
was dismissed, The compromise, however, was not given effect to, 
and thereafter the plaintiff brought a second suit for partition, It 
was held, that as s oon as the defendant failed to carry out the com- 
promise, the parties were relegated to their rights as they existed 
prior to the compromise, It was also held that the right to bring a 
suit for partition, unlike other suits, is a continuing tight incidental 
to the ownership of joint property and the second suit was, there- 
Sore, not barred. With that decision I most respectfully agree, but 
I do not think that the case really covers the circumstances in the 
present suit, having regard to the way the plaintiff's case was framed 
and presented before me............In my view, the facts of the 
present suit are to a large degree covered by a decision of the Privy 
Council (on appeal from this Court) in Rameswar Pershad Singh 


(1) (1891) I, L. R, 13 All. 309. (2) (1914) I. L. R. 37 All. 155.. 
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v. Ram Bakadur Singh (1). In that case also the appellant sued to 
set aside a compromise and the decree in accordance therewith in a 
former suit, which bad been made on the plaintiff's behalf by the 
adult members of a joint family, of which he was an infant member. 
He also claimed certain other relief, This Court (that is to say, 
the High Court at Fort William in Bengal) held that in the circum- 
stances of the case the compromise was valid and binding, and on 
appeal to the Privy Council the learned members of the Judicial 
Committee were of opinion that the appellant could not obtain the 
other relief prayed for without first obtaining a setting aside of the 
compromise, and they held that there were no grounds for setting 
it aside, The fact was that the Court had partly heard the suit 
before the compromise had been effected. The appellant, (just 
like the plaintiff in the present suit), had no separate interest, that 1s 
to say, no separate interest from his three brothers adult members 
of the family who were presumably competent to judge of their own 
interests, had taken part in the compromise and assented to it, In 
these circumstances the Court pronounced that the compromise was 
for ‘the bsnefit of the appellant, who had .been made a panty for the 
purpose of bindimg his interest. 


Now, that case (1) is, I think, as closely analogous to the 
present suit as it is possible forone case to be to another; ani thé 
importance of that decision is that the “Privy Council held. that 
where there has been a compromise and where the Court has certi- 
fied that the compromise is for the benefit of a minor (a party to the 
suit) unless such compromise is justly sét aside, the plaintiff is not 
entitled to any other form of relief, It follows from that that in the 
present suit, in the face of the consent decreé, the’ preserit plaintiff 
is not, in my view, entitled to ask this Court to grant a eects for 
partition . 


With regard to the question whether or not the mortgage which 
had been entered into prior to the date of the consent decree was 
known to the other parties to the rg15 suit, I would only point out 
that in that mortgage ‘itself the fact that there was the suit pending 
was recited ; the mortgage itself was ultimately assigned in the 1g15 
suit to plaintiff Rabindra Deb Manna, and in my view the situation 
was undoubtedly covered by'the doctrine of 4s Zendens, which ddc- 
trine is embodied in section 52 of the Transfer of Property Act 
of 1882. 


So far as the. other mortgages are concerned (list of, which Was. 


(1) (1906) I. L. R, 34 Calc. 70; s C. L, J. 175. 
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put before me by Mr, Bose), in the absence of any evidence to the 
contrary, I can only assume that they were made with the consent 
and acquiescense of the other parties to the compromise, 

There is no oral evidence, and very little evidence upon the 
correspondence before me to prove otherwise than that at some 
stage or other the present plaintiff or his advisers were themselves 
inclined to follow out the terms of the original settlement. In any 
event bowever all these matters were exfosto facto for itis admitted 
that all these other mortgages came into bsing subsequently to the 
date of the consent decree. Ths most significant thing to my mind 
is that it was not contended on behalf of the plaintiff that Messrs. 
Rutter & Co, the solicitors, who were acting for the minor defen- 
dant were not fully aware and in the most comprehensive manner 
possible, of all the circumstances relating to the minor’s position 
and the family disputes in connection therewith. I take the view 
that the settlement arrived atin 1922 as embodied in the consent 
decree was a serious and genuine attempt on the part of all those 
concerned to put an end once and for all to the internecine quarrels 
which were then going on. It seems to me a matter for the utmost 
regret that merely because itso happened that one of the defen- 
dants 1n the suit at the time of the settlement wasa minor, advan- 
tage should have been taken of that fact once more to reopen these 
family squabbles and to exicerbate the position, 


In this connection it was not without significance that after this 
sfit bad proceeded before me for the space of a few days, certain 
persons who had been cited as defendants in the suit and only one 
of whom had thought fit to putin an appearance, suddenly decided 
they ought to take part in these proceedings, and amongst them 
was the cousin of the present plaintiff, that is to say, Harendra Deb 
Manna, now an infant, who isa soa of Rajendra Deb Manna, who 
is one of the defendants and a brother of the plaintiff in the 1915 
suit, "This infant, Harendra and his two brothers, Brojendra and 
Jogodindra, the three sons of Rajendra, were obviously bound by 
the terms of the 1922 settlement, in that their father, Rajendra, was 
a party to it. They were merely made defendants to the present 
suit by reason of the fact that they are the relatives of Rajendra, 
apd as I have already said until a very late stage of the proceedings, 
with the exception of Jogodindra, no appearance had been entered 
in the suit, either on their behalf or on behalf of the two other 
defendants Nogendra and  Phanindra, brothers of the present 
plaintiff, One cannot help suspecting that they only thought it 
desirable or worth their while to take part in these proceedings 
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when at one stage of the case it looked as if some further compro- 
mise might be arrived at.’ In other words, these defendants 
merely came into the proceedings at the last moment in case by 
any chance they might be able to grasp some further share of the 
fast dwindling property MATT of the family. I can only 
express the hope that no further advantage will hereafter be taken 
of the fact that one of these defendants is in fact still a minor, 
Whether or not the present plaintiff in any event, even if accounts 
were taken, would be entitled to any share in thé value of this land 
and estate, it is not necessary for me to decide, having regard to 
the view which I have expressed with regard to the main issues in 
this case. 


So far as the only oral testimony given in the case is concerned, 
namely that given by Satyendra Deb Manna, what he said in 
answer to me supports the view that all the parties to the compro- 
mise were fully aware of all the íacts of the case and that the 
matter was thoroughly and properly discussed by the legal advisers 
of the guardian-ad-litem of the infant. As I havealready stated, 
seeing that the onus of proof in attacking the consent decree lies 
upon the plaintiff, and starting with the presumption that what was 
done by Mr. Justice Ghose in 1922 was in fact done in due form of 
law, and in the absence of any sufficient evidence adduced by the 
plaintiff to rebut that presumption, I cannot do otherwise than 


come to the corclusion, as I do that this consent decree ought, 


not to be set aside. It follows from that that, having regard to 
the decision Rameswar Pershad Singh v. Ram Bahadur Singh (t), 
that the plaintiff is not entitled to the other reliefs claimed in the 
suit, which must accordingly be dismissed with costs on scale 
No. 2. ; 

Against this decision, the plaintiff appealed. 

Mr. B. K. Ghose and Dr. H. N. Sanyal for the Appellant, 


Messrs. N. N. Sircar ( Advocate-General), S. C. Roy, A. K. Roy 
and J. C. Sert for the Respondents. 


(1) (1906) I. L. R. 34 Calc, 705; 5 C. L. Je 175. 
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The following judgmients were delivered : 


a 


this sutt wis one 


in 


Tbe original plaintiff 


Rankin, C. J 
Sudhirendra, the fourth son of Jogandra. 


February, 


Jogendra was the eldest 
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son of Debendra and Debendra was the eldest son of Mohesh. 
The parties are governed by the Dayibhaga School of Hindu 
Law. Mohesh, the plaintiffs great grandfather, died in 1874 
having left his property to be diviled, after the. death of his wife 
and upon the youngest of his grandsons who should be living at 
the time of his decease attaining full age, among his grandsons 
in equal shares, Four grandsons were bora in the. life-time of 
Mohesh of whom the plaintiff's father Jogendra was one, There 
isa question as to the fifth grandson—whether, allowance being 
made for the period of gestation, he too is not to be considered 
as having been born in the life time of his grand-father, Debendra 
was the .executor to the will of Mohesh, probate having been 
granted to him on the roth of July r874. Debendra died in rgor 
having by his will appointed Jogendra to be his executor. He 
dedicated all his real property, with a -certain exception, toa 
Thakurani called Annapurna Debi providing that, upon the death 
of his wife, his sons and their heirs should be shebaits alternately 
and successively for one calender moath each and that the shebaits 
and their families should get maintenance and residence out of 
the debutter property. A question has been raised whether this 
dedication was an absolute dedication to the deity or whether it 
merely constituted a charge upoa the immoveable property of the 
testator subject to which such property descends as upon an intes- 
tacy to the heirs of Debendra. Mohesh at his death had left 
certain properties and Debendra at his death was in possession of 
a good many other properties, As to thes? latter it has been con- 
tended that they were really acquired out of the estate of Mohesh 
ani are not to be regarded as belonging solely to Debendra’s 
estate, Probate of Debendra’s Will was granted’ to Jogendra in 
1902, 

In rgrs a ‘suit (No. 372 of 1915) was brought in this Court by 
Rabindra, Debendra’s seventh and youngest son, who was born 
after the death of Mohesh. In this suit Jogendra and his brothers 
were impleaded as defendants and the plaintiff claimed that he was 
equally entitled with his brothers to share in the estate of Mohesh 
and in the estate of Debendra and asked for administration and 
partition of both estates upon this basi‘. A Receiver was appointe 
ed in this suit which dragged on for a long time, an order of refer- 
ence to arbitration being made in r917 and revoked in r9zo. In 
1919 Kamini died: she was Debendra’s widow and shebait under his 
Will, her sons became Shebaits on her death," On the rzth of 
March, 1921 Jogendra, the first defendant, died pending suit and 
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CiviL. his four sons, including the present plaintif Sudhirendra, were 

1930. substituted in his stead, Sudhirendra being a minor, his elder 
Sudhirendra Deb brother Ranendra was appointed to be his guardian-ad-litem, „On 

Manna the 6th of June 1922 the suit terminated in a consent decree and 
See Deb it is with the validity of this consent decree and the question 

Manna. whether, in the events which have happened, it is still binding 
Rankin, C, F. upon the parties that we are concerned in the present suit, 


The proceedings which led up to the consent decree are set 
forth in the judgment. of the learned Judge. It seems that on 
the 15th February an order was obtained adjourning the hearing 
of the case for a month on the ground that there were proposals 
for- settlement. On the r7th March another month's adjournment 
was obtained for the same purpose. On the 2sth of April a week's 
adjournment was given and the case came into the list and was 
marked “for settlement.” On the 5th of May the suit was again 
adjourned for 5 days and on the 11th of May for a further four 
days. The terms -of settlement were then reduced to writing 
and sent to the solicitors acting for the various parties for their 
approval. The learned Judge has held that the whole of the 
matter in dispute between the parties were thoroughly canvassed. 
We have the correspondence in which the solicitors for the plaint- 
tiff in that suit addressed the solicitors for Sudhirendra's guardian- 
ad-litem and obtained approval of the proposed terms subject to 

ea certificate being obtained from the court that they were for the 
benefit of the infant. On the 6th of June 1922 the agreement of 
the parties was laid before my learned brother sitting at first ins- 
tance and by his decree it was recited that “this Court being of 
opinion that it would be for the benefit of the infant defendant 
Shudirendra Deb Manna that the following decree shouli be made 
it is declared with the consent of the adult parties by their respec- 
tive Counsel that the said terms ought to be carried out and the 
same are ordered and decreed accordingly ”. The minute of the 
proceedings made by the cfficer of the Court is very short and 
formal. It shows that counsel expressly asked for a certificate that 
the terms were for the benefit of the infant; it shows also that 
„Mr. M. N. Basu who appeared for the sats tania lense was pre- 
sent before the learned judge and expressed consent of the guardian 
ad-litem on behalf of the infant; but to what extent the matter 
was explained to the learned Judge and what enquiries were made 
by him does not appear at all from the Minute, 

The main outline of the terms of settlement wasas follows: 
That the properties left by Mahesh and the properties left by 
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Debendra were to be treated as one joint estate, Sudhirendra 
and his three' brothers being between them entitled to a r-7th share 
thereof ; that the parties were all to lease cut their interest in the 
properties set out in the schedule for 99 years, at a monthly rent 
of Rs. 770 to a joint stcck company in process of formation to 
be called the Jan Bazar Manna Estate Company Ltd. this com- 
pany to have a capital of Rs. r,40,000—divided into 1400 shares 
of Rs, 100 each, the shares to be alloted to each of the parties in 
proportion to his interest in the joint estate. The company was 
to carry on the worship of the Thakurani through the heirs of 
Debendra, the alas being of two years duration. 

The company was also to pay off money which had b:en raised 
for the payment of a certain legacy. The company was further to 
pay certain of the parties sums which were due to them by the joint 
estate at the date of Jogendra’s death. The heirs of Jogendra 
were to pay to‘the company a sum of Rs, 17,830 in the manner 
therein mentioned. The heirs of Jogendra were to pay to Jotinjra 
another sum of Rs. 5,030. The company was to adjust and pay 
the amounts due to any of the parties in accordance with certain 
books of accounts, The company was to pay a legacy of Rs. 5,000 
to Rajendra. The Receiver in the suit was to pay to each of the 
parties Rs, 5,0co and immediately thereafter was to be discharged 
and to make over possession of the estates in his hands to the com- 
pany to be formed as aforesaid. 

When this matter came before the learned judge it was evident 
that a long, complicated and ruinous litigation had been proceed- 
ing since 1915 and that on whatever terms a decree should be 
passed, the proceedings would necessarily be protracted as the 
accounts and eae necessary to settle the disputes would be of 
a lengthy and expensive character. The disputes were entirely 
family disputes. The guardian-ad-litem Ranendra was proposing 
to do nothing on the infant’s behalf which he was not prepared to 
do on his own account. He had exactly the same interest in all 
respects as his younger brother, As the sons of Jogendra they 
might no doubt establish that Robindra could take nothing under 
the Will of Mahesh. But they had to meet a case that Jogendra’ S 
intromissions with the estate cf his father and grand father had 
not been regular, Moreover, on the terms ofthe Will of Deben- 
dra, it ‘was very far from clear that the whole of his immoveable 
properties had not been dedicated absolutely. The learned 
Judge had before him the fact that protracted negotiations 
had been coniuzied batween the parties and that the 
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guardian-ad-litem on behalf of the infant, had employed 
solicitors to advise him, Learned Counsel had attended 
on his behalf to express consant and the learned Juige was 
little likely to grant a certificate without satisfying himself that the 
guardian-ad litem, his attorneys and his counsel had good reason 
for thinking that the settlement was advantageous to the infant and 
to his brothers, The terms of Rule 7 of Order 32 of the Code are 
as follows ;— 


'" No next friend or guardian for ths suit shall without the 
leave of the court, expressly recorded in the proceedings, enter into 
any agreement or compromise on behalf of a minor with reference 
to the suit ia which he act s as next friend or guardian” 


They lay down no special from of procedure though it is true 
that where the facts have not been elucida'ed by evidence given in 
the case an affilavit by the guardian-ad-litem setting forth the 
outline facts of the positioa and the general considerations in 
favour of the compromise should in general be required, In the 
present case, however, the nature and extent of the property, the 
pedigree of the parties, and the nature !of the disputes between 
them may very confidently be taken as having been apparent to 
the learned Judge from the pleadings and from the exposition there- 
of by Counsel, l 


e There can be no doubt on the other hand that it was the duty 
of the guarlian-ad-litem to lay before the Court in one way or 
another all th: facts material to the decision of the question 
whether the proposed terms of settlement were for the minor's 
benefit and in this suit the miin contention of the minors is that 
his brother Ranendra was guilty of gross negligence in failing to 
draw the attention of tne learned JuJge to the fact that certain of 
the parties had executed mortgag:s in respect of their shares for 
substantial amounts. All these mortgages had been granted pend- 
ing suit, There was a mortgage of the 4th September 1917 by 
Jogendra to Robindra over his one-eighth share in the estate of 
Debendra; there was another mortgage of the 22nd of 
February 1918 by Rajendra and Satindra of their three-eighth 
share in Debendra’s estate, It seems that this mortgage was in 
1926 enforced by a sale of the mortgagors’ share in two properties 
belonging to Debendra’s estate to the defendant S. N. Modak, 
There was a third mortgage dated the 23rd May 1915 by Robindra 
in favour of Nando Lal Mukherjee over his one-eighth share in 
Debendra’s estate and there was a mortgage dated the agud 
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August 1918 by Nagendra to Chandi Charan Chowdhury also over 
a one eighth share in Debendra's estate, 

It is said that a.lease for 99 years to the company would not 
be within the power of a mortgagor, the learned Judge should have 
been informed of the existence of these mortgages before assenting 
to a settlement of which an important term was that the parties 
would grant such a lease, It would then have been for the learn- 
ed judge to consider whether the object of the scheme was 
not likely to the frustrated by the  mortgagees enforcing their 
securities and causing substantial parts of the estate to be sold 
to third parties free from any claim ofthe company to be entitled 
to a lease. This is the only serious attack upon the consent 
decree which the plaintif brings forward in this suit, His learn- 
ed counsel did also found upon a letter written on the 4th of 
February 1926 by Messrs, K. K. Dutt and Company who appear to 
have been acting as solicitors for the company and also for Robin 
dra to Messrs, Rutter and Co. who were acting for the plaintiff 
- Sudhirendra and his three brothers, The letter says “ The allega- 
tions as to tbe fact of mortgages not being known to your clients 
is not correct, Your clients were fully aware of the said fact and 
in fact it was also arranged between the parties that after the for- 
mation of the Company and after the adjustment of the mutual 
account all the parties would consent to the sale of one of the py 
perties which would be sufficient to pay off debts of the parties,” 

Learned Counsel contends that here was an agreement which 
should have been brought to the notice of the learned Judge. It 
appears to me, however, that this letter affords no sufficient 
evidence that in fact there was an agreement, the letter itself dis- 
closing no more than a suggestion might be necessary or advisable 
in the future and might be done if all parties consented. This 
point adds nothing to the complaint as to non-disclosure of the 
existence of-the mortgages to the court. 

The defendants contend in answer that as all these mortgages 
were executed pendente lite section 52 of the Transfer of Property 
Act renders them completely innocuous, that there is nothing to 
show that the learned Judge was not informed about them and 
that the mere fact that the parties themselves, with knowledgeof 
them, entered into this agreement shows that they correctly appre- 
ciated the position hence that there is nothing here to entitle the 
plaintiff to have the consent decree set aside. They add that 
between 1922 and the present time, though the company has been 
in possession of the bulk of the properties, no claim to disturb 
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its possession on thefooting of these mortgages has so far been 
made against it, They further say that the mortgage of the 4th of 
September 1917 was a mortgage to one ofthe parties, namely 
Robindra, and may be neglected. 

Upon this question it appears to me that there is no evidence 
to show what was and what was not said to the learned Judge at 
the time of the consent decree. ‘The utmost that can be said on 
the strength of Minute of the Court officer taken by itself—and it 
is the only evidence—is that it renders it somewhat improbable 
that there was any pointed discussion before the learned Judge of 
the matter of these mortgages. It may be that the parties regarded 
the contingency of action by  mortgagees interfering with the 
scheme for givinz a long lease to the company as a remote contin- 
gency, or as one which could be dealt with when it arose by agree- 
ment among the parties, They doubtless considered that any 
mortgagee fendente lite would be subordinated to the Company in 
view of the consent decree. Upon the question whether the rights 
of these mortgagees did in fact, and in law, entitle them or pur- _ 
chasers in execution of decrees to enforce the mortgages, to posses- 
sion of the mortgaged subjects in priority to the Company as 
lessee, learned Counsel for the plaintiff says that these mortgages 
purported to charge the mortgagor,’ shares in Deberdra's estate ; 
that for the purposes of section 52 of the Transfer of Property 
Act the suit of rgr5 was not a contentious suit and was not one 
in which the right to these immoveable properties was directly 
and specifically in question Khan Ali v. Pestonji (1) ; Jogendra v. 
Fhul Kumari (2) ; Krishna Kamini v. Dino Mony (3). He further 
contends that the doctrine of Zsgermderns applies only to decrees of 
such a character as a third party could have anticipated having 
regard to the scope of the suit ; and does not apply to a case such 
as the present in which by consent the Court has made a decree 
altogether outside the scope ofthe suit atlas v. Fulchand (4) 
and Bharat vy. Srinath (5). 

The mortgagees are not before us and our decision does not 
bind them, but it is necessary for the present purposes to ‘examine 
these contentions carefully and in my opinion they are insubstan- 
ti&l, The suit was clearly a contentious suit in its origin and nature 
(cf. Fatyas Husain v. Prag Narain (6), While it is true that there 


(1) (1896) 1 C. W. N. 62, (2) (1899) I. L. R. 27 Calc, 77 (84). 
(3) (1904) I. L. R. 31 Calc. 658. (4) (1871), 8 B. L. R. 474. 

(5) (1921) I. L. R. 49 Calc. 220 534 C. L. J. 96. 

(6) (1907) I. L. R. 29 All, 339; L, R. 34 1. A. 102. 
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was ro room for dispute as to the figure which represented the Civir, 
share of each party in the estate of Debendra, there was contro- 1930. 

f . . a £ eee) 
versy as regards all the properties which were to be leased to the Sudhirendra: Deb 
company both upon the question whether they could .be regarded , ,Manna 
‘as belonging solely to the estate of Debendra as distinct from the TE ia Deb 
estate of Mahesh, and also upon the question whether the Will of , Manna, 


Debendra had made them absolute debutter. These properties Rankin, C. 5, 
were directly and specifically in question in the suit. It is true - eem 
that in Kailas v. Mulchand (1), above cited, Sir Richard Couch in 
1871 had suggested that a third party was only’ bound by the 
doctrine of Uisfendens as regar’s decrees of such a character as 
could have been anticipated, but the statute of 1882 is on different 
lines, The basis of the suggestion made by Sir Richard Couch would 
seem to be that the doctrine of ZisPendens is a doctrine by . which 
notice is imputed to a purchaser who takes during the pendency of 
the suit, As Lord MacNaghton pointed out in Ziyaz's case (2) 
Supra, the doctrine is misconceived if it were so regarded, Notice 
has little or nothing to do with the matter. The basis of the doc- 
trine is that parties to a suit cannot be allowed to shorten the arm 
of the Court in dealing with the suit by transactions which if they 
were to be regarded at all would involve the presence of third 
parties and might extend the litigation indefinitely and cumber and 
entangle it without limit. Brooke v. Lord Mostyn (3) is the leading 
authority. upon such a case as the present and in Fade/le v,- Ber- 
nard (4). Lord Romilly dealt with a similar case, The leading 
authority in this Court is ZiZee Solomon v. Abdool Avees (3). 

There can be no doubt that the question whether this com- 
promise is to be regarded as fairly and honesily made must depend 
upon the facts as they were laid before the Court. If fairly and 
honestly made and sanction fairly and. honestly obtained for it, . 
the compromise can not be set aside merely because subsequent 
events have shown that from the infant’s point of view it has work- 
edoutill. Up tothe present time no mortgagee has disturbed 
the company's possession of any property. Being desirous of sett- 
ing the compromise aside for other reasons altogether, the plaintiff 
picks out these mortgages as the best subject-matter for a case of 

' concealment of material facts, He does not really prove that they 


(1) (1871) 8 B. L, R, 474. 

(2) (1907) I, L. R. 29 All. 339; L. R.34 L A, 102. ` 
(3) (1864) 2 DeG. J. and S, 373. l a 

(4) (1871) 19 W. R. (Eng) 555. 

(5) (1881) I. L. R. 6 Caic. 687; 8 C. L.'R. 169, 
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were concealed at all. The range of the dispute in the suit 
required the court to consider a great many circumstances, some 
of them of greater importance than these mortgages, It is evident 
to me that the Court proceeded upon a broad view of the case 
and upon the opinion that as the interests of the infant were being 
dealt with in the same manner as the interest of his relatives, 
including his brothers, the interest of the infant lay in furthering 
a scheme to which the whole family were parties. The phrase 
“ equitable fraud” is no longer employed and itis clear enough 
that if material facts were concealed from the Caurt, whether by 
negligence or design, a compromise can be set aside. But the 
mere production of the Minute of the Court officer does not satisfy 
me that no information was given to the Court as to these mort- 
gages, or that any information was withheld which upon a reason- 
able view of the case taken as a whole might have altered the con- 
clusion arrived at by the learned Judge, I think, therefore, that 
this part of the plaintiff's case fails, 

Now, the consent decree having been made on the 6th of June, 
1922, we depend upon the correspondence which has been put in 
and the evidence of Satindra Deb Manna for the subsequent his- 
tory of the matter. 

On the 13th October, 1923, the defendant company, the Jan 
Bazar Manna Estate Limited, was registered with a capital not of 
Rs. 1, 40,coo, as required by the decree, but of Rs, 14,000 only in 
shares of Rs, 100. If the plaintiff, or his brother Ranendra acting 
for him, either as guardian-ad-litem or a natural guardian, had 
leased to the company his one-seventh share ofthe properties, he 
would have received shares amounting notto Rs, 20,000 but to 
Rs. 2,000 in nominal value, So long as no shares were issued other- 
wise than in accordance with the consent decree, it is not certain 
whether the plaintiff would have been prejudiced by the. fact that 
the nominal capital of the company was ro times smaller than had 
been agreed upon. But the Articles of the Company (Art. 51) 
authorised the directors to increase the capital and authorized them, 
after offering new shares to the members in proportion to their hold- 
ings, to deal with the new shares as they liked. The directors might, 
fherefore, create new shares and allot them for cash in certain 
events. Atan early stage, prior to the registration of the com- 
pany, Ranendra, on his own behalf and on behalf of the plaintiff, 
did signify his approval of the draft memorandum and articles, but 
before the registration of thé company took place he withdrew 
therefrom and refused to sign the memorandum, In like manner 
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Ranendra refused altogether at any time to approve the draft lease 
which was put forward to him by the company. Notwithstanding 
the objections of Ranendra and his three brothers, the Company 
was registered and on the r5th of May 1924 the Receiver made over 


possession of the properties in his hands to the Company.. Ranen- 


dra and his brothers had notice of the Receiver's intention 
but in no way consented to his act. Certain ofthe plaintiff's un- 
cles who had signed the memorandum proceeded to, manage the 
company, not without a considerable amount of quarrel'ing amongst 
themselves, At one time Robindra threatened to be obstructive 
and Satindra, one of the uncles who had mortgaged his share, 
began to prefer a scheme for selling the property to the scheme 
which had been approved by the Court. In the meantime no 
single party executed the draft lease and to this. day the Company 
has obtained no lease from any one. 

In 1926  after.the plaintiff had acquired majority in rges the 
company applied to the Court to have the consent decree enforced 
in execution by directing the parties to execute the lease. The 
plaintiff and others resisted the application successfully both on 
the grourd that they had never agreed to the company 
being formed with a-capital of Rs, 14,000 only andon the ground 


of.delay and change of circumstances in the meantime, They took 


exception also to certain of the objects mentioned in the memo- 
randum. The learned Jucge refused to make any order on this, 
application both upon the ground that the company had no right 
to make it and also on the ground that the terms embodied in the 
consent decree did not authorize him to compel the parties to exe- 
cule a lease to this company, 

Until the plaint in the present suit was filed, in May 1927, 
matters dragged on without any progress, From 1924 until 
-now the company has been in possession of the property 
though it has obtained no lease from any of the parties 
not even from the signatories to the , memorandum or its 
own directors, The plaintiff and bis three brothers have not at any: 
time accepted anything by way of rent fromthe company. The 
company claims that all the other parties have accepted rent, 
There is no cvidence that the plaintiff or his brothers have receiy- 
ed any money from the company for the worship of the Thakurani 
and there is no evidence that the plaintiff or his brothers have in 
any way fecognized tke company, though it is true that Ranen- 
dra did take from the Receiver, under clause 16 of the consent 
decree, the sum of Rs, 5,000 and it -may also be true that they 
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have received the arrears of maintenance therein mentioned from 
the Receiver soon after the consent decree was passed. 

.I do not consider it material to set out the transactions which 
have taken place between the company and the plaintiff's uncles. 
But the evidence of Satindra shows that since the date of the con- 
sent decree, severalof the uncles have been executing mortgages 
over their shares. Nogendra, Satindra, Surendra, Robindra and 
Rajendra all appear to have mortgaged their shares for large 
amounts. 

After this suit had been instituted, namely, in July 1927, the 
company purported to increase its nominal capital up to. 
Rs. 1,40,000. The resolution not only purported to increase the, 
capital but to allot the increase to the parties in the previous suit 
in proportion to their interest in the joint estate and ia terms of 
the consent decree. 

In these circumstances the learned Counsel for the plaintiff con- 
tends that it is no longer possible to enforce the terms of the con- 
sent decree upon him and no longer possible for him to enforce.the 
terms of the consent decree upon anybody else, He claims in 
this suit to re-open the matter and asks for a partition disregarding 
the decree. Looking at the present suit as one for partition. of 
joint property he refers us to Masratullah v. Mujitullah (1) in 
which it was said “ It appears to us that when a decree declaring a 
Yght to partition has not been given effect to by the parties pro- 
ceeding to partition in accordance with it, it is competent for the 
parties or any cf them, if they still continue to be interested in the 
joint property, to bring another suit for a declaration of a right to 
a partition in case their right to partition is called in question at a 
time when, by reason of limitation or otherwise, they can not put 
into effect the decree first obtained. In this respect suits for decla- 
ration of right to partition differ from most other suits. So long as 
the property is jointly held so long does a right to partition conti- 
nues. In Mukerji v. Afzal Beg (2) the plaintiff had brought a 
suit for partition which was compromised, the defendant agreeing to 
transfer his rights to the plaintiff for a certain sum, This agree- 
ment was never carried -out, The plaintiff brought a fresh suit 
for partition and alleged that the predecessor of the defendants 
refused to carry out the sale. It was held that "since the defen- 
dants or their predecessor-in-title failed to carry out thé compro- 
mise, the parties were relegated to their rights as they existed prior 
to the compromise." "There isa decision of this Court to the same 

(1) (1891) I. L. R. 13 All, 309. . (2) (1914) I. L. R. 37 All, 22, 
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effect—Madon Mohon v. Baikanta (1), approved in Monsharam v. 
Gonesh (2). The learned Judge has referred to Rameswarv, Ram 
Bahadur (3) but the facts of this case are more clearly Seen from 
the report in 31 Calcutta 110 and show it to be .a case in which 
the plaintiff, unless he succeeded in setting E a consent decree, 
had no interest in the property. 

The Advocate General for the defendant Company contends 
that rights have vested in the company under the consent decree 
and that it is too late now to go behind that decree, But, it is 
clear enough in my opinion that the company has no agreement 
with the plaintiff or any of his brothers. The fact that the Recei- 
ver handed over all the properties to the company in 1924 without 
the.consent of the plaintiff or his guardian and inspite of their 
refusal to have anything to do with the company or to accept its 
shares, does not.in any way amount to an agreement, The learned 
Advocate General contended beforé.us that Article 3 of the Arti- 
cles of Association amount, in view Of section 2r of the Indian 
Companies Act, to an agreement between the company and the 
plaintiff, It does not seem to me that even if the plaintiff were a 
member of the Company, an agreement could in this way be made 
out [Eey v. the Positive Assurance Company (4); Hickman y. Kent 
(s)], But the plaintiff.is not a member of the company and owed no 
duty to become one‘or to have any dealings wiih the company 
whether under the consent decree or otherwise. The company 
has, from ifs commencement, had full notice of the terms of thé 
consent decree and no transactions which it has had with the 
plaintiff's urcles can disentitle the plaintiff to any relief which is 
otherwise within his rights. 

If, however, we regard the matter entirely as one between the 
parties to the previous suit, it is evident first that that suit was 
not a mere suit for partition but was a suit for administration of 
the estates of Mahesh and Debendra and that there are provisions 
in the consent decree Which are really directed to the winding 
up of these estates ; secondly that while an owner of joint property 
may always ask for partition, the claim in the present suit is not 
for partition on the basis of the consent decree. We have, there- 
fore, to see whether the plaintiff has shown that in the events that 
have happened.the consent decree is no longer binding upon him. 
On this part of the case, both the plaintiff's pleadings and evi- 


(1) (1906) 10 C. W. N. 839. (2) (1912) 17 C. W. N. 521, 
(3) (1906) 1. L- R. 34 Calc, 70; 5 C, L. J. 175. 
(4) (1875) 1 Ex Div. r, 20. (5) (1915) 1 Ch. 88r. 
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CiviL, dence are extraordinarily scrappy and unsatisfactory. In para- 
' 1930; graph .16 of the plaint he says that none of the parties are even 
ME : iti : : 
Sudhirendra Dep POW Ín a position to transfer their. shares and in paragraph I8 he 
‘Manna repeats the statement, the shares of Rajendra and Satindra being 
Ranendra Deb Specially mentioned, Copies of two mortgages (apparently the 
‘Manna, mortgages of the 22nd February 1918 and 27th September r925 


‘Rankin, C. Y, by Satindra) appear to have been adduced in evidence though 
— they were not ultimately exhibited. A copy of a mortgage by 
Surendra to Raghunath Das Shewlal, dated the 28th July 1925 has 
been put in evilence, Apparently a list of. 10 mortgages was 
handed to the learned Judge. This was all the evidence adduced 
by the plaintiff in addition to the bundle of correspondence which 
does not seem to throw any light upon these mortgages. The 
defendant company called Satindra and he was cross-examined 
about his own mortgages. He said that the defendant Satyendra 
Nath Modak was a benamdar of Rabindra. Now, unless the plain- 
tiff can prove properly and conclusively that by reason of the 
mortgages executed by his uncles subsequently to the consent 
decree a company formed in accordance with the decree would 
obtain an invalid title to a lease for 99 years so far as the shares 
of the mortgagors are concerned, he fails, as it seems to me, upon 
this evidence to make any cass for saying that the consent decree, 
if criginally valid, has ceased to be binding upon him. On the 
evidence as itstands it would appear that the defendant company 
has now conformed to the terms of the consent decree as regards 
its capital, The plaintiff and his guardian Rajendra are not shown 
by the evidence to have objected to this company originally 
because of the amount of its nominal capital. This point indeed 
is rendered very doubtful by the letters of the 28th June 1924, 
. 21st April, 1925, 22nd April, 1925, 24th April, 1925, rst May, 1925 
and 27th July x9es, though their solicitors’ letter of the rrth 
January 1926 shows that by this time they were taking this point 
as an objection. Now that this objection has been removed, it is 
by no means evident to me, apart from the question as to the 
mortgages entered into subsequent to the decree by the plaintiff's 
uncles, that it is impossible to carry out the consent decree. 
e What then is the position as regards the mortgages upon the 
evidence in this case? lfallthe parties were to execute a lease 
to the company as they promised to do, would the company's 
possession of the property under the lease be liable to ba disturbed 
by the mortgagees or purchasers under decrees for the enforcement 
of their securities? The Receiver in the previous suit was in 
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possession until May 1924. Since that date the company has been 
in possession. Some of the parties have been acting under the 
decree and an applicatio: in execution was made in 1926, It is 
by no means evident to me, therefore, that if, under the consent 
decree, a lease was executed by these parties to-morrow, the mort- 
gages would have priority over the lease. As the company has 
been in possession of the property, good evidence would b2 
required to show that any mortgagee had taken without notice of 
the rights of the parties under the consent decree, Upon clear 
proof that the scheme of the consent decree was no longer possi- 
ble, it may be that the plaintiff could make a case on the lines of 
Chaudhri Ahmad Bakhsh v, Seth Raghubar, (1) where Lord Davey 
said "Their Lordships are of opinion that a new decree which 
could only be regularly made in a fresh suit was in the circum- 
stances required in order to give effect to the rights of parties and 
do justice between them,” But in my opinion this part of the plain- 
tiff’s case fails upon the facts proved by the evidence. 

In these circumstances, the plaintiff's suit fails, If the plain- 
tiff desires to have any relief upon the footing of the consent 
decree, this relief must be obtained in a suit properly framed 
for the purpose, The appeal should be dismissed with costs, 


C. C. Ghose, J. :—I agree. 
R. K. Bose: Attorneys for the Appellant, 


KY K. Dutt & Co., K. C. Mukherjee, A. K. Dutia and H, K.* 
Dutta : Attorneys for the Respondents, 


A, T, M, Appeal dismissed, 
(1) (1905) I, L. R. 28 All. 1; 2 C. L. J. 415. 
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APPELLATE CIVIL. 
Before Mr. Justice M. N. Mukerji and Mr. Justice S. N. Guha, 


THE OFFICIAL TRUSTEE OF BENGAL, ESTATE 
MANIK LAL SIL, 


v. 


KISSEN GOPAL BEHAMI AND OTHEBRS.* 


‘Provincial Insoluency Act Secs. 28 (2), 34, 64 (3)—Adjudtication order—Debts 
accrued before and after adjudication order—‘Delis £rovealle under the 
Ac?—Obligation for the debt—Determining | factor—* Expenses of adminis: 

_ tration or otherwise’ — Priority. 
Under Section 34 of the Provincial Insolvercy Act, the debt to be proveable 
must accrue before adjudication, but if it accrues after adjudication and before 
discharge itis proveable only if the obligation giving rise to the debt was 


incurred before ad judication. 


_ On the 26th August 1925 one T, as proprietor of a Firm applied that the said 
Firm might be adjudged insolvent. One of the scheduled creditors was the 
Official Trustee of Bengal for the estate of one M, the landlord of the shop of 
the Firm and Rs. goo was said to be due to him on account of rent for 3 months 
from May to July 1925 (at the rate of Rs. 300 per month). On the 28th August 
{925 an interim Receiver was appointed but he was not directed to take possession 
of the estate of the insolvent. On the oth December 1925 the Official Trustee 
in a petition before the Court in which he brought to its notice of the above 


edües and that since the appointment of interim Receiver rents at the rate of 


Rs. 300, per month was accumulating and he prayed for payment of the entire 
amount at that rate up to December and further prayed that the premises might 
be vacated: On the 16th April 1926 he made another petition claiming the entire 
rent up to date and made Similar prayers as before. On the oth July, 1926 
the Court ordered him to wait till the order of adjudication was passed. On 
the r7th August 1926 the adjudication order was passed and the interim 
Receiver was appointed Receiver after adjudication and he came into possession 
of the Insolvent's property in the eye of law. On the 12th March 1927 the said 
creditor made a petition similar to previous ones and sought for permission to 
sue the Receiver, On the 3rd September Court ordered notices to be 
given to the Official Trustee that the premises would be vacated by the end of 
the month. In the meantime the Insolvent's properties were sold and the 
Official Trustee applied for payment of his entire dues out of the same. 


Held, that in this case there was no such antecedent obligation which 
accrued for the liability to pay rent for the period after the adjudication and the 
debt in respect of such rent is not a proveable debt. 


Held, further that under the circumstances of the present case the amount 


* Appeal from Original Order No. 294 of 1928 against the order of E Milsom 
Esq., Additicnal District Judge of Howrah dated the 23rd May 1928. 
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of rent due to the Official Trustee for the period from the 17th August 1926 to 


the 3oth September 1927 will be treated as * expenses of administration or other- 


wise? within the meaning of Section 61 Sub-section (3) of ‘the Provincial Insol- 
vency Act and will be given priority, while the rent due to him from the rst May 
1925 to the 16th August 1626 will rank as a debt proveable under the law. and 
in respect of which the appellant will make 2azi passu with the other creditors 
who may have proved the debts, 


Appeal by one of the creditors. . 


` Proceedings under the Provincial Insolvency Act. 


Application by ore of the creditors for recovery of rent from 


the Insolvents’ estate, 
The material facts will appear from the judgment, 


Messrs, Gunada Charan Sen, Radhika Ranjan Guha and 
Hari Das Majumdar for the Appellant, 


Messrs. Haradhan Chatterjee, Sitangshu Bhusan Basu, Jatindra’ 
Nath Sanyal, Narendra Nath Selt, and Khushi Prasun Chatterjee 


for the Respondents. 


Mr. Mokendra Kumar Ghosh for Mr, Suresh Chandra T. Lid 


for the Deputy Registrar. 
C. A, V, 


The judgment of the Court was as follows :— 


On the 26th August 1925 Tulshi Charan Pal, alleging that he 
was the sole proprietor of the firm of Akhil Chandra Pal and Co;, 
carrying on business in Chandney ,Chauk Calcutta, applied thaf 
the said firm might be adjudged insolvent. In the schedule to 
the petition one of the creditors, being creditor No. 17, was said 
to be the Official Trustee of Bengal for the Estate of Manik Lal 
Sil, and Rs. goo was said to be due to him for rent of the shop 
and godowns occupied by the firm for 3 months up to July 1925 at 
the rate of Rs. 300 a month, An interim Receiver was appointed. 
on the 28th August 1925. On the gth December 1925 the Official 
Trustee put in a petition in which he amongst other things, 
brought to the Court's notice that Rs, goo was due to him for May 
to July 1925 and that since the appointment of the interim Recei- 
ver rents at the rate of Rs. 300 per month was accumulating and 
that for August to December 1925 Re. 1209 bad fallen due, which 
he asked might be paid to him ;and he further asked that the 
premises might be vacated unless the Court thought it necessary 
to retain possession. of .them, . On the 16th April 1926 another 
petition was put in by the Official "Trustee in which it was pointed 
Out that upto March 1926 Rs. 2400 had become due to him. cand 
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Civit. more or less similar prayers were made as in the previous petition. 
1929. ` On the oth July 1926 the Court made an order in these term-;— 

t ; on SNNT 
The Offical Trustee Creditor No 17 must wait till the order of adjudication is passed 
of Bengal for an order in regard to the rent of the shop in Dhurumtolla 
Kissen Gopal Street and godowns in Chandney Chauk", On the ryth August 
Behami. 1926 the adjudication order was passed and the interim Receiver 


was appointed Receiver after adjudication. On the rzth March 
1927 the Official Trustee again applied that his dues might be paid 
off and also prayed that if the Receiver failed to do so, permission 
might be granted to him to sue the Receiver on the r6th June 
1927, there was a change in the personnel of the Receiver, On 
the 3rd September 1927 the Court ordered notice to be given to 
the Official Trustee that the premises would be vacated by the 
end of the month and the. Receiver should no longer be held 
responsible for the rent. A sum of Rs, r7ooo appears io have 
been realised from the sale of the Insolvents’ properties, and 
upon that the Official Trustee applied that his dues amounting 
to Rs. 7800 might be paid to him first, The Court refused the 
prayer with the following order :— 

* The rent claimed is mainly for continuation of the tenancy 
by the Receiver and I cannot see how it can be described as ex- 
penditure for administration of the estate, In my opinion this 
claim ranks along with all other creditors’ claim for dividend and 
will be dealt with accordingly by the Receiver." 
" "This is the order from which the Official Trustee has appealed. . 

Arguments advanced on the strength of cases decided under 
the special provisions of the English Bankruptcy laws or Preferen- 
tial Payments in' Bankruptcy Act or arguments derived 
` from the fact of the presence of section 50 in the Presidency 
Towns Insolvency Act or of the absence of an analogous provision, 
in the Provincial Insolvency Act are of no assistance. The provi- 
sions of the last mentioned Act itself, if examined, throw a good 
deal of light on the matter, 

In this case the interim Receiver appointed by the Court was, 
not directed to take possession as he might have been under sec- 
tion 20. The proceedings show that his appointment was more or 
fess for the purpose of doing certain preliminary investigations. 
On the 17th August 1926 when the order of adjudication was 
made and the interim Receiver was ordered to continue as Recei- 
ver the insolvents’ property vested in hini under Section 28 (2) and 
from that date the Receiver was in possession in the eye of law, 
whether he actually exercised any act of possession or not. £ 


. Vor. LÍ.] HIGH CoURt, 


- Now the scheme of the Provincial Insolvency Act is to vest 
the insolvents’ properly in the Court or the Receiver upon the 
order of adjudication being made, and to make it divisible amongst 
_ the creditors [section 28 (1)]. The creditors are to tender proof 
of their respective debts proveable under the Act on which a 
schedule is to be framed, which however may be amended subse- 
quently (section 33). Section 34 is an important section. It 
states what debts are proveable under the Act, Excluding these 
which come under sub-section (1) of that section, sub-section (2) 
says that “all debts and liabilities, present or future, certain or 
contingent, to which the debtor is subject when he is adjudged an 
insolvent or to which he may become subject before his discharge 
by reason of ;any obligation incurred before the date of such 
adjudication, shall be deemed to be debts proveable under the 
Act”, The debt to be proveable therefore must accrue before 
adjudication, but ifit accrues after adjudication and before dis- 
charge it is proveable only if the obligation giving rise to the debt 
was incurred before'adjudication, In the present case there was 
no such antecedent obligation which accrued for the liability to 
pay rent for the period after the adjudication. Debt in respect of 
such rent is not a proveable debt. 

On the other hand, the Receiver when the order of adjudica- 
tion was made was vested with all rights in the insoivents’ property. 
The several petitions of the Official Trustee asked the Court to 
order the Receiver to vacate the premises as otherwise Rs. 300 
was accruing due every month and such a prayer was made even 
before the order of adjudication was passed, Notwithstanding all 
this and with full knowledge that a liability to pay Rs, 300 a month 
was being incurred for the use and occupation of the premises the 
possession of the premises was retained by the Receiver. Had 
this not been so, the landlord would have been entitled to only 
such rent from the Receiver as was fair and equitable, The 
premises were occupied to keep the property for the purpose of 
administration and distribution. It is difficult to see when the 
rent that accrued should not be regarded as “ expenses 
of administration or otherwise” within the meaning of section 61 
sub-section (3). It is said that for a part of the period the good} 
in the shop were under attachment in execution of a decree in 
favour of a third party. We do not see how that makes a 
difference on the question of the Receiver’s liability. 

The result is that, in our opinion, the view taken by the Court 
below is wrong. Ifthe Court had only carefully considered the 
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legal position and passed prompt and proper orders on the Official 
Trustee’s petition of the 9th August 1925 or the 16th April 1926 
or even on the 17th August 1926 when the order for adjudication 
was made alarge sum of money wculd probably have been avail- 
able for distribution amongst the other creditors. 

The appeal must be allowed. The order of the Court below is 
šet aside and it is ordered that the amount of rent due to the 
appellant for the period from the 17th August 1¢626 to the 30th 
September 1927 will be treated as ‘expenses of administration or 
otherwise’ and will be given priotity, whilé the rent due to him 
from the.rst May 1925 to the 16th August 1926 will rank a$ a debt 
proveable under thé law and in respect of which the appellant will 
rank part passe with the other creditors who may have ie 
their débts. 

The appellant will be entitled to his costs in this ined 
heàring:fee, 5 EPI mohürs from the insolvents' estate. 

D, K&R, Appen allowed. 


i . t za 


^ 


CRIMINAL REVISION. 
Before Mr, Justice M. N. Mukerji. 


GANGA DAS BANERJEE AND OTHERS 
v, 
KING EMPEROR.* 


The Bengal Public Gambling Act (II B. C. of 1867) Sections 3, 4,5 and 6— 
Common gaming house—Presumpiton— Premises used for unauthorised rate 
gambling and Common gaming house—Difference—Warrant issued under 
Section 5—Defect— Elements necessary for establishing a common gaming 
house. 


The presumption under section 6 cf the Bengal Public Gambling Act arises 

Qonly if tae warrant issued under section 5 of the Act authorized the search on 

the footing of the premises being à common gaming house and when the search 
held under the warrant has resulted in a find Of intrument of gaming. | 


* Crimina) Revision No. 686 of 1929 against the order of J. M, Pringle Esq., 
Sessions Judge of 24 Parganas, dated the 26th April 1929 afürming the order 
of Babu S, N. Banerjee, ene Magistrate, Allpore, 24 TAi gana dated the 
26th March 1929. 
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User of a premises’ for unauthorised race gambling and user as a. common 
gaming house do not mean cne and the same thing. 

A search warrant issued under section 5 of the Bengal Public Gambling Act 
was in these words : 

** Whereas information has been led before me and on due enquiry thereupoh 
had, I have been led to believe that the premises No. 22 Ashutosh Mukerjee 
Road is used as a place for unauthorised race gambling, this is to authorise you 
to search the said premises and seize and take possession of any document, 
paper, money and other implements of gambling." 


Held, that the requirements of seclion 5 have not been strictly complied with 
and the presumption under section 6 of the Act does not arise, although instru- 
ments of gaming were found in the premises which were in the occupation of 


one of the accused as lessee, 


Held further, that as in this case the said presumption under section 6 does 
not arise and there is no evidence showing that the premises were kept for the 
profit or gain of the lessee accused it was not established that the premises were 
a common gaming house. 

Application for Revision undet sections 435 and 4 39' of the 
Code of Criminal Procedure by the accused. 


Of the accused persons in -this case who were 8 in B uniben 
eccused No. 1 Gangadas Banerjee was sent up under seclion 3 
of Act II cf 1£67 for keeping a common gaming house for the 
purpose of gamblirg, wagering or betting on horse-racing at No. 22 

_Asutosh Mukerjee Road, Bhowanipur and all the accused persons 
were also sent up under section 4 of the Act for being found jn 
the premises which was a common gaming house for the purpose 
of gamblirg or horse-raeing. The trial Court found the accused 
No. r guilty under section 3 of the Bengal Public Gambling Act 
and sentenced him to pay a fine of Rs, 200 under the said section 
and also fcund all the accused guilty under section 4 of the said 
Act and sentenced the accused Nos. 1 to 4 to pay a fine of Rs. 50 
each and the accused Nos, 5 to 7 to pay a fine of Rs. ro each 
‘under the said section. Accused No. 8 Ganesh died in the course 
of the trial, Against that conviction and sentence the accused 

preferred appeal before the Sessions Judge of 24 Parganas who 
upheld the senterce ard conviction, The accused then moved 
the High Court. 


Mr. Hiralal Ganguli for the Accused petitioners, 
Mr. Bisbhusan Dutt for the Crown. 
The following judgment was delivered by LE: 


, € 


- 


Mukerji, J.: —The petitioners have been convicted under 
sections 3 and 4 of the Bengal Public Gambling Act (Act II B.C. 
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of 1867), petitioner No. r under section 3 and all the other peti- 
tioners under section 4 of the said Act. ‘The question for consider- 
ation in this Rule is whether the convictions are supportable in so 
far as they are based upon a fiading that the placs where gambling 
used to go on was a common gaming house within the meaning of 
the Act. Offences under section 3 and 4 have for their foundation 
as one of the ingredients the fact that the place where gaming 
goes on is a common gaming house within the meaning of the 
definition given in Section r. 

As regards this matter the learned Sessions Judge held in the 
first instance that “the petitioner No. r or those who were 
interested in the venture along with him have not been proved 
by any evidence to have either drawn commission or worked so 


as to ensure more or less certain profits.’ He found, however, 


that instruments of gaming were found in the premises which were 
in the occupation of the petitioner No. 1, whois said to be the 
lessee of the premises ; and as those instruments were found on 
a search purporting to have been carried out under the provisions 
of section 5 of the Act, he applied to the case the presumption 
provided for in section 6 thereof. The said presumption is to the 
effect that when instruments of gaming are found in a place 
searched in accordance with a warrant issued under section 5, 
the place is'to be regarded asa common gaming house until the 
contrary is proved. The question, therefore, is whether the pre- 
sumption upon which the learned Judge has relied really arises in 
the present case, 

The search warrant that was issued under the provisions of 
section 5 of the Act did not state that the premises were used as 
a common gaming house; but it was stated therein that the 
user of the premises was for unauthorised race-gambling. The 
learned Sessions Judge held that user for unauthorised race-gamb- 
ling and user as a common gaming house mean one and the same 
thing. The reasoning upon which the learned Sessions Judge 
came to that conclusion is that unless the premises were a common 
gaming house-the Magistrate could not issue the search warrant ; 
or, in other words, that if the premises were used merely for un- 
2uthorised race gambling without it being shown that they consti- 
tuted a common gaming house the learned Magistrate could not 
have very well issued the search warrant. The learned Sessions 
Judge has observed further that it must be assumed that the Magis- 
trate was aware of the law, On an assumption of this character 
the learned Sessions Judge came to the conclusion that the search 
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warrant must have been issued because the Magistrate was satisfied 
that the premises were a common gaming house as defined in 
section r of the Act, 

I am clearly of opinion that in the process of reasoning that 
the learned Sessions Judge has adopted he has begged the very 
question he had to determire. The question is whether the 
presumption under section 6 arises in the case, The law says that 
it will arice if the warrant authorised the search on the footing of 
the premises being a common gaming house, and when the search 
held urder the warrant has resulted in a find of instruments of 
gaming. The reason of the presumption is that where the Magis- 
trate is satisfied on the materials before him that the premises 
constitute a common gaming house, and there is the find there 
is a rima facte case, To argue that because there is a find and 
because the search was is execution of a warrant it should be 
taken that the Magistrate must have been satisfied that the pre- 
mises were a common gaming house, and that therefore the Court 
which tries the case will also take it that they were a common 
gamirg house, is to ignore the reason of the presumption which is 
a statutory presumption and to proceed on a wholly different line 
and create a new rule of evidence altogether, 

The presumption of law arises only in the peculiar circums- 
tances that are mentioned by the statute itself. In the present 
case the requirements of section 5 of the Act have not been 
strictly complied with, and the Magistrate has not said anywhere 
in the proceedings that in issuing the search warrant he was satis- 
fied that the premises were ured as a common gaming house, In 
circumstances such as these, the presumption mentioned in sec- 
tion 6 of the Act, in my opinion, does not arise, If this presump- 
tion does not arise, as I hold that it does not, and as there is no 
evidence showing that the premises were kept for the profit or gain 
of petitioner No, r or his confederates, as the learned Sessions 
Judge has himself observed in his judgment, it must be held that 
it has not been established that the premises were a common 
gaming house. The petitioners’ convictions therefore? fail. 

The rule is, acoordingly, made absolute, 

The convictions of and se: tences passed upon the petitioner 
are set aside ard it is ordered tbat the fines if paid be refunded. 

D. K, R, Rule made absolute. 
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KAMINI KUMAR BASU THAKUR AND orters 
o. 
BIRENDRA NATH BASU THAKUR AND ANOTHER 


E 


Indian Contract Act (IX of 1872) section 23— Unlawful consideration—Agree- 
men? to stifle prosetutions, 


^. M it is an implied term of a reference to arbitration, and a subsequent agree- 
ment executed to give effect to the arbitrators award, that a criminal complaint 
for a non-compoundable offence would not be further proceeded with, the award 
and the agreement are invalid, being opposed to public policy and founded on an 
unlawful consideration, (sec. 23, Indian Contract Act, 1872), and it is immaterial, 
for this purpose, whether in view of the dismissal of the complaint by the Magis- 
trate under section 203 of the Criminal Procedure Code without issuing process, 
g prosecution within the PLEHNIDE of the Code had not, in point of law, been 


started : 
"genes v. Merionethshire Permanent’ Bencfit Building Society, (1) relied on : 
Golap Fan v. Bholanath (2) referred to. 

Appeal No. 1; of 1928 frcm a judgment and decree of the 
High Court, Calcutta (Walmsley and B. B. Ghose JJ.), dated the 
e8th May, 1925, reversirg a judgment and decree of the Subordi- 
nate Judge, 4th Court of Dacca, dated the 3rd January 1922. 


The material facts of the case are sufficiently fully set out in 

their Lordships’ judgment, 
_ The principal point for determination on this appeal Was 
whether there was any reference to arbitration and whether the 
alleged arbitration and award thereon and ekrarnama had any real 
basis ;and assuming that they were so, whether they were void 
being contrary to public policy. 

The trial Judge held that the agreements in question were to 
stifle a criminal prosecution for a  non-compoundable offerce 
(forgery, etc) and that the plaintiffs could not get any relief on the 
basis thereof. The -High Court took the contrary. view, After 
referring to section 23: of the Indian Contract Act,. 1872, and 
illustration (b) thereto, the learned Judges proceeded :— 

“The essential element in what is described by English law- 
yers as ‘stifling a prosecution’ is the tampering with the adminis- 

(1) [t892] 1 Ch. 173. (2) (1911) Í. L. R. 38 Calc, 880. 
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tration of justice by a private individual. Itis quite true that in 
this case, a complaint of a criminal offence was laid by the 
plaintiff’s servant against several of the defendants and that after 
the award had been made, no steps were taken to produce the 
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evidence for which the Magistrate had called. The defendants, how- Birendra Nath Basu 


éver, were never brought before the Court as accused persons. On 
the contrary the learned Magistrate expressed grave doubts about the 
truth of the complaint, and directed the complainant to establish 
a prima facie case before he issued process ; and he dismissed the 
complaint under section 203 Criminal Procedure Code when the 
complainant said that his witnesses had been gained over, In these 
circumstances I do not think it can be said that a prosecution 
was dropped ; still less do I think that there was any tampering 
with the administration of justice by the complainant or that the 
complain ant usurped the functions of the Judge. Again, looking at 
the broad er features of the case I should be very reluctant to 
holithat the institution of the complaint rendered void the 
reference to arbitration. On the one side the defendants had 
recourse to the summary provisions of the Registration Act, and 
afterwards to a suit under section 77 of that Act, while 
the plaintiffs filed a complaint about the truth of which the Magis- 
trate was not satisfied. It wculd be carrying the doctrine of 
public policy to absurd length to hold that the presentation 
of the complaint debarred the parties from resorting to the sensi; 
ble method of arbitration, In my opinion, therefore, the agree- 
mert to refer the dispute to arbitration cannot be treated as 
void," 

Against the said judgment of the High Court the defendants 
preferred the present appeal to His Majesty in Council, 


P. V. Subba Rao for the Appellants, ` 
The Respondents were not represented at the hearing, 


Their Lordships’ judgment was delivered by 

Sir Binod Mitter :—The facts out of which this appaal arises 
are as follows :— . 

The Basu family referred to in the pleadings in the suit, 
owned Taltola Hat and Bazar, which was an old and established 
Hat of considerable repute. It was originally held on land owned 
by the Batu family on the bank of the River Dhaleswari, The 
site of the Hat had to be changed from time to time owing to the 
action of the river, and ultimately, 11 the .year 31916, there was 
no land owned and possessed by the family .on which the Hat 
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P. C, could be held and it was removed to some lands belonging toa 

1930, Mussulmsn family. There was a great scramble -for the purchase 
eund of such lands from the different members of the Mussulman family 
Kamini Kumar Basu RAE ` pi ; 
Thakur amongst the plaintiffs on the one hand and the principal defendants 
Birendra Nath Basy On the other. One Abdul Aziz purported to execute conveyances 
Thakur. in favour both of the plaintiffs and the principal defendants in 





Sir Binod Mitter, | respect of the same lard, and in the course of the proceedings taken 
TX by both parties to'have their respective documents registered, he 
sometimes admitted and sometimes denied the execution of such 
documents before the Sub-Registrar. : 
Oa the. 14th December, 1916, one Rohini, a servant of the 
plaintiffs, and on their behalf, complainad before the Sub-Divisional 
Officer of Munshigunj, against various persons, inclu ling səmə ol 
the principal defendants, namely :— 
Paresh Chandra Basu; Defendant No, 16, 
Gopal Chandra Basu, Defendant No. 13. 
Benoy Chandra Basu, Defendant No, r4. 
Krishna Kumar Basu, Defendant No. 18. 
Kamini Kumaz Basu, now Defendant No, 2 (son of Ananta 
Kunar Basu, since deceased, who was originally Peisncgnt No, 2 
in the suit). i 
Charging them with having maitea offences anders sections, 
465, 467, 193 and r94 of the Indian Penal Code, all of which 
offences were non-compoundable. The persons against whom the 
complaint was made are referred to for the purposes of the judgment 
as the accused in the criminal proceedings, The magistrate dil 
not issue any summons, but directed the compunant to prove his 
case on the 8th January, 1917. 
- The criminal proceedings served to bring matters to a head, and 
after its institution Ananta, whose son, Kamini was accused No. 6, 
became exceedingly alarmed, and was very anxious to have all the 
disputes settled between the plaintiffs and the defendants, including 
the criminal proceedings. He desired that the disputes should be 
teferred to the arbitration of A, C. Basu, a relation of the parties, 
and one of tht pro forma defendants in the suit, ~- 

The disputes as to the title concerned the plaintiffs and defen- 
"ants Nos. r to zr. A, C. Basu in his deposition stated that at the 
time of the reference there were only present the.plaintiff Birendra, 
Ananta and the accused Benoy, Paresh and Krishna. The reference 
was oral, and only two sittings were held, namely, on the 27th and 
the 29th December. ‘he only persons who attended both days 
were the plaintiff, Ananta, and the accused Benoy Paresh, Krishna 


a 
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and Kamini (son of Ananta). A, C. Basu further stated that no 
evidence, oral or documentary, on the question of title was pro- 
duced before him, and on the 29th December he delivered an oral 
award which was followed by a written memorandum, which is not 
forthcoming, A memorandum purporting to be a copy of the award, 
and dated the r2th August, 1917, signed by one A. C, Samanta, and 
the arbitrator, is on the record. The arbitrator further stated that 
it was provided by the award that all the interested persons, and 
not merely those who made the reference or who appeared before 
him, would execute an agreement embodying the result of his deci- 
sion, According io him the award had declared that the plaintiff 
and the principal defendants r to 2r would get 3 annas 12 gundas 
and rz annas 8 gundas shares respectively of the proprietary 
interest of the Hat Jand. The award also purported to deal with 
certain pecuniary interests of the 5»o forma defenda its (Nos. 22-72). 

Qa the 8th January, 1917, the criminal proceedings came up 
before the magistrate, but, at the instance of the parties, were 
adjourned to the 24th January. 

On the 23rd January, 1917, after 9 o'clock in the evening, an 
ekvarnama was executed by Ananta, his son Kami, bis brother 
Joyanta, defendant No. 3, and defendants Nos. 5, 6 and to, f es 
Debencra Kumar Basu, Surendra Kumar Basu and Sinat Kumar 
Basu. They were very near relations of Ananta, By this ekrarnama 
its executants admitted that the plaintiffs have title and po:session 
to 3 annas r2 gundas share of the land in suit, The e&zarnama 
further provided that ifthe other co-sharers of the land did not 
join with the execulants in cxeculing a So/ehnama or other appro- 
priate deed within six weeks from the date thereof, then the execu- 
tants would exzcute a proper deed in favour of the plaintiffs, making 
up their aforesaid share of 3 annas r2 gundas out of their own 
share, None of the executants except Ananta had taken any part 
in the arbitration proceedings, and were in no way bound by them. 

"On the 24th January, the complainant Rohini put in a petition 
before the magistrate, alleging that his principal witnesses had been 
won over by the accused, and he further alleged that the dispute 
had already been settled. On this petition the magistrate dismissed 
the case under section 203 ofthe Criminal Procedure Code for 
non-production of evidence. 


The learned Subordinate Judge held that the real object of the 
reference to arbitration was not to get a judicial decision on the 
question of the right and title of the plaintiffs in the lands in dis- 
pute, but to placate the plaintiff Birendra, and induce him to with- 
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P.C. , draw from the criminal proceedings. He further held that the 

1930, . ekrarnama was not a. bsna fide settlement of the dispute, but was 

aes. executed with a view to securing the withdrawal of the criminal 

Kamini Kumar Basu, i 

Thakur | proceedings on charges of forgery and other non-compoundable 

Birendra ar Basy Offences, and that the consideration wholly or in part, of this agree- 
Thakur, ment, was unlawful and, therefore, the agreement was void. 

Sir. Binod Mitter. The High Court disagreed with the learned Subordinate Judge, 


— 


and held that the reference to arbitration was a dona fide one for 
the settlement of the disputes as to title, They further held that 
the persons against whom the complaint was made: were never 
brought before the magistrate as accused persons, and that as the 
magistrate dismissed the complaint under section 203 of the Crimi- 
nal Procedure Code, the prosecution could not be said to have been 
dropped, implying thereby that the stage at which a prosecution. 
could be said to have commenced had not been reached within the 
meaning of the Criminal Procedure Code. They further held that 
in the circumstances aforesail there was no tampering with the 
administration of justice by the complainant or that he usurped the 
functions of the Judge. The High Court, on the basis of their 
findings that the award and ehrarnama were valid, gave certain 
relief to the plaintiffs against the persons who had taken part in the 
arbitration proceedings or who had signed the eArarnama. From 
this judgment and decree ofthe High Court the defendants, the 
gepresentatives of Ananta, and defendants Nos. 3, 5, 6, 10, I4, 16 
and 18 have appealed to this Board. 


It may quite well be that a prosecution only commences after a 
summons is issued, and that before that stage is reached a com- 
plainant cannot be said to have dropped a prosecution under the 

" Cole. [See Golap Jan v. Bholanath (1)). 


Their Lordships are not called upon to express any opinion on 
this point, nor are they doing so. The real question involved in 
this appealon this part of the case is whether any part of the 
consideration of the reference or the ekrarnama was unlawful,.and 
not whether any prosecution within the meaning of the Criminal 
Procedure Code had been started. or. dropped. If it was an implied. 
eterm of the reference or the ekrarnama that the complaint would 
not be further proceeded with, then in their Lordships’ opinion the. 
consideration of the reference or the ekvarnama, as the case may be, 
is unlawful [ See Jones v. Merionethshire Permanent Benefit Buil- 
ding Society (2)], and the award or the eġrarnama was invalid, quite 


- (1) (1911) I. L. R. 38 Cale, 880. (2) (1892) 1 Ch; 173 C. A. ` 
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irrespective of the -fact whether any ` prosecution in law had been 
started. | E . 

With-regard to the award ‘there is a further question, namely, 
whether, assuming that there was. a valid reference, the award was 
capable of being enforced against any of the defendants. 

Their Lordships will first of all determine the validity of the 
ekrarnama, 

Inacase of this description it is unlikely that it would be 
expressly stated-in the e£zarmama that a part of its consideration 
was an agreement to settle the criminal proceedings. It is enough 
for the defendants to give evidence from which the inference neces- 
sarily arises that-part of the consideration is unlawful, There is, 
however, inthis case, the evidence of Sasanka, who acted asa 
pleader for the plaintiffs, and was called by them in this suit. He 
stated before the learned Subordinate Judge as follows :—“ The 
former case was withdrawn the day after the execution of the agree- 
ment, at the time of which there had been an understanding 
between the parties that the parties would withdraw from their 
respective criminal cases. I understand that the result of the 
agreement would be to settle all disputes including the criminal 
cases,” 

- Amulya, another pleader also called by the plaintiffs, stated :— 
«I know that the object-of the compromise was to bring about a 
reconciliation including the dropping of the prosecution. ” 


There is no doubt that the parties bad agreed not to proceéd 
with the complaint, as the complainant in his petition, dated the 
24th January, stated to the magistrate thatthe dispute had been 
settled. ' ' : 

' The fact that the eġrarnama was executed only by Ananta and 
his very near relatives, none of whom was bound by the arbitra- 
tion proceedings, is very significant, The only question is whether 
the agreement settling the criminal proceedings was arrived at before 
or after the execution of the eArarnama. The ehkrarnama, as has 
already been stated, was signed after 9 p. m, on the 23rd January, 
and it is hardly credible that after its execution the plaintiffs for 
the first time decided not to proceed with the complaint. Their 
Lordships have no hesitation in holding that, prior to the executidn 
of the e&rarnatna, it was-an implied though not an expressed term, 
that in consideration of the executants admitting the shares of the 
plaintiffs they would not proceed with the charges laid by them 
against the accuséd. Itisalso a significant fact that when after 
the execution of the efvarnama and the dismissal of. the criminal 
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proceedings the executants of the ehrarnama did not carry out its 
terms, the plaintiffs took steps to revive the criminal proceedings, 
though without success, For these reasons the edvarnama is not 
enforceable against its executants. 

The next question that calls for determination is whether any part 
of the consideration for reference to the arbitration was unlawful. 
The only persons amongst the principal defendants who joined in 
the rcfererce were Ananta, Beroy, Krishna and Paresh, The cri- 
minal prcceedings were pending at the time of the reference against 
the last three mentioned persons and the son of Ananta, "The dis- 
pute affected the other prircipal defendants as also the fro forma 
defendants, and no proper settlement could have been reached 
unless the other deferdants joired in the reference, 

The learned Subordinate Judge held that the arbitration pro- 
ceedings were “ hasty and rapidly run through somehow to placate 
the plaintiff Birendra and to induce him to withdraw the criminal 
case." 

Nothing was done to give effect to the award, and the proceed- 
ings were adjourred from the 8th to the 24th January, on which 
date, as has been stated, the ekvarnama was executed which in 
effect took the place of the award. l 

Their Lordships have set forth in the early part of the judg- 
ment the circumstances under which the reference was made and 
the manner in which the arbitration was conducted, and they are 
df opinion that the finding of the learned Subordinate Judge 
that the reference was not a dona fide reference for settlement 
of civil disputes only is amply borne out hy the evidence in the 
case. ‘Their Lordships are also of opinion that the award was 
incomplete and that the parties whose presence was absolutely 
necessary to make it valid were never before the arbitrator. 

For these two reasons their Lordships are of opinion that the 
award is not valid, The suit, therefore, so far as it is based on 
the e&rarnatna and the award, should be dismissed. 

The plaintiff suit was based upon their alleged title by pur- 
chase, and, alternatively upon the award and the ekrarnama. l 


The learned Subordinate Judge held that the plaintiffs had 
succeeded in proving their title of purchase to the extent of r anna 
4 pies share of plots Nos. 472, 473, 474 and 842. The High Court 
did not think it necessary, by reason of its findings on the award 
and the ekrarnama, to determine this question. Their Lordships 
think that this part of the case, not having been investigated by 
the High Court, skould be remitted to them for further investiga- 
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tion, It does not appear that the plaintiffs ever gave up this part 
of their case. | 

For the reasons stated above their Lordships think that the 
decree of the High Court should be set aside, The defences raised by 
the appellants were not commendable although they are compelled 
to give effect to. them upon grounds of public policy indicated in 
their judgment. They will therefore not give any costs of the 
appeal before them or before the High Court. The learned Subor- 
dinate Judge did not give any costs to any of the parties and 
their Lordships think that his direction as to costs was right and 
they will not interfere with it, The costs of the further investigation 
of the title will abide the result, 

Their Lordships will humbly advise His Majesty accordingly. 

Francis and Harker; Solicitors for the Appellants. 

No one for the Respondents, 


K.J. R. Apfeal allowed, 


PRESENT ; Lord Thainkerton, Lord Russell of Kilowen, 
Sir George Lowndes and Sir Binod Mitter, 


THE ADJAI COAL COMPANY LIMITED 
2, 
PANNA LAL GHOSH AND OTHERS 


[Ox APPEAL FROM THE Hic. COURT cr JUDIZATURE AT FORT 
- WILLIAM IN BENGAL]. 


Indian Limitation Act LX of 1908), article 45—Conversion need not be dis- 
honest —In idverlent'^ trespass—Damages for coal abstracted by defendants 
from plaintif’s coal mine—Suretval of cause of action apainsé executors and 
administrators of decersed wrongs toer (Hindu)—Legal Representatives Suits 
Act (XH of 1855) section 1 —Probate and Administration Act (V of 168 1) 
section 89g— Question of title not raised in written statement or ssues, not 
open to challenge at late stage of suit, 


Ast, 48, Indian Limitation Act, 1908, applies to all conversions, whether 
dishonest o uot. 


Pugh v. Ashutosh Sen (1) followed. 
(1) I. L. R. 8 Pat, 516 P. C. 
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An action for damages in respect of coal extracted by the defendants from the. 
plaintiffs caal mine, the trespass being due to inadvertence and want of 
reasonable care, comes within the purview of Art, 43, Limitation Act, and is not 
therefore barred if brought withia 3 years of the time when the plaintiff first 
became aware of the encroachment, l 


The defendants not having challenged the plaintiff's title to the coal in theic 
written statement and no issue on the point having been framed, were not conipe- 
tent to raise the question ata late stage of the suit. 

In an action brought by the plaintiffs ia respect of a ‘trespass into inel coal 
mine, the reliefs claimed were (inter alia) an enquiry as to the amount of ‘coal 
cut and taken away by the defendant (a IIindu) and damages in respect thereof, 
The original defendant having died after the institution of the suit, the present 
defendants, being his legal representatives, w:re brought on the record and 
contended thatin view of section I of the Legal Representatives Suits Act 
XII of 1855, the cause of action did not survive against them. 

Held, overruling the contention that section I of that Act was inapplicable 
to the present suit which was in effect to recevet property or its value after 
conversion, and that in any event the cause ofaction survived under section 89, 
Probate and Administiation Act, 1881, against the defendants as executors and 
administrators. 

Appeal No. 130 of 1928 against a decree dated the goth April 
1926 of the High Court, Calcutta (Greaves and M. N. Mukerji JJ) 
substantially varying a decree dated the rrth September 1924, of 
the Court of the Subordinate Judge at Asansol, District Burdwan. 

The suit in which the said d«crees were passed was brought 
gn 22nd September 1919 by the appel‘ant company for the reco- 
very of alleged damages for coal wrongfully extracted by defendants 
Nos, r to 6 (Respondents 1 to 6) from urder the company’s land ; 
for cost of erecting a boundary barrier, and for a permanent injunc- 
tion restraining them from committing further trespass, The 
company claimed title to the disputed underground and coal under 
leases given to it by the pufntdars (lessees) under the proprietor of 
the land, the Maharajadhiraj of Burdwan. The original defen- 
dant No. 1, Radharaman Ghose died during the pendency of the 
suit which was revived on the 29th August 192r against his son 
and heir, the first respondent, E 

The main. questions for determination on the appeal to the 
Privy Council were :— S 

I, Whether the company had proved any title to the minerals 
in dispute, and whether it had RE title thereto under 'its 
leases from the 2w/nidars. l . l Ka 

2. Whether, having regard to the provisions of ‘section 1, of 
the Legal Representatives Suits Act, the suit was maintainable 
against respondents 1 to 6, 


x 
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4s Whether the suit was barred by limitation. 

4. Whether the appellant company were entitled to recover 
the cost of constructing an artificial barrier. 

On the 11th September 1924 the Subordinate Judge deliver- 
ed judgment, On the question of title to the minerals he held that 
the pleadings could not be construed to amount to a denial of the 
puinidar’s right to the sub-soil, and consequently the question did 
not arise, He overruled the contention of the respondents under 
Act XIT of 1855 that the suit was not maintainable against any of 
the respondents for wrongs committed by their predecessors more 
than a year before their respective deaths. He relied on Phillips v. 
Homfray (1) and held that the appropriation of the coal extracted 
must be presumed to. have increased the estate of the deceased 
partners and of the firm Nandi Coal Association, and that the 
respondents must therefore be held liable for wrongs committed 
by their deceased predecessors, He decided the question of limi- 
tation in favour of the plaintiff company and. against the respon- 
dents, He further found that the extraction took place before 
rors ; that there was no fraud or Secrecy in extracting the coal, but 
that.it was due to inadvertence, mistake and confusion of bounda- 
ries created by the circumstances of the case. He assessed damages 
for extracted coal at Rs, 56,018 and the costs for the construction 
of a barrier at Rs. 18,223 and held that the assets of the deceased 
partners in the hands of the respondents and also the partnershjp 
assets were liable for the same. He granted a permanent injunc- 
tion and gave the company proportionate costs, 

On the goth April 1926 the High Court, on appeal, delivered 
judgment, As to the title to the -minerals under the lease from 
the puinidars, they were of the opinion that the respondents did 
not intend to raise the point and consequently the company could 
not be blamed for not having attempted to prove their lessor's title 
to the minerals. They held that the land in dispute was included 
in ths leases given by the gumidars; that the company had a good 
title under the said leases and that the trespass commenced some- 
time after the middle of 1904 and continued till before the end of 
1915. They did not decide the point under Act XII of 1855, 
but relying upon PZi//ips v. Homjray (1) held that “so far as the 
claim for damages for trespass was concerned the estate of the 
deceased partners must be presumed to have increased the assets 
of the firm of Nandi Coal Association and benefited the estate of 

the deceased partners, and the defendants as their heirs ard legal 
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-P.C. representatives are liable to the extent of the assets including 
1930. assets of the firm received by them”. They, however, held that 

The Adjai Coal the claims for damages ani tor costs of the construction of a 
Company, Ltd. barrier were barred by limitation, They further held that even if 
Panna Lal Ghosh; the claim for the cost of erecting a barrier was not barred by limi- 
— tation, the company was not entitled to it, because there was not 


“ any present risk of fire, water or foul gas coming to the plaintiffs’ 
colliery from the defendants’ colliery. They finally held that the 
company was entitled to a permanent injunction, and that the 
decree of the Subordinate Judge should be set aside with the excep- 
tion of the portion relating to permanent injunction and costs, The 
judgment of the High Court is reported in 37 C. W. N. 82, 

Dunne K. C. and Zyat for the Appellants, 

Parikh for the Respondents 

Their Lord-hips' judgment was delivered by 

Lord Thankerton :—In this action: which was instituted on 
the 22nd September, 1919 the plaintiffs, who are appellints in the 
leadi: g appeal, sue in respect of a trespass into their coal mine 
by the principal defendants, who carry on business under the 
name of the Nandi Coal Association, the lessees of an adjacent 
mine, and who are respondents Nos, r to 6 in the leading 
appeal. ' 

The relief claimed in the action was (1) an enquiry as to the 
amount of coal cut and taken away by the defendants ani damages 
in respect thereof, (2) the cost of constructing an artificial barrier 
necessitated by the trespass, and (3) an injunction against further 


ganuary, 28. 


trespuss. ; 
The original defendant No, r having died, the present 
. defendant and respondent No. r was brought on the record, and 


on the 8th December, 1921, filed an additional written statement 
of defence. Prior to this the issues had been adjusted and they 
were not subsequently amended, In view of a point raised in the 
additional statement, Andrew Yule and Company Limited, the 
present respondents No. 7, were added as fro forma defendants 
on the application of the plaintiffs, 
e Bydecree dated the rrth September, 1924, the Subordinate 
Judge awarded to the plaintiffs Rs. 56,018 as damages for the 
coal extracted by the defendants and Rs, 18,223 as costs for the 
construction of the barrier against the defendants Nos. 1 to 6 
to the extent of the assets of the deceased partners of the defen- 
dant firm in their hands (including the assets of the firm) with 
. Costs in proportion to the plaintiff.’ success and with interest at 
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6 per cent, and also granted a permanent injunction against further 
trespass, 

The defendants appealed to the High Court in Calcutta, and 
the plaintiffs also filed cross objections on the insufficiency of the 
sums decreed, - 

On the 30th April, 1926, the High Court gave judgment affirm- 
ing the permanent injunction, but disallowing the claim for 
damages as barred by limitation, and also the cost of the barrier 
on the ground that there was no imminent rick, 

From this judgment the present appeal and cross-appeal are 
taken. By the appeal the plaintiffs maintain (1) that the claim for 
damages is not barred by limitation, and (2) that they are entitled 
to the cost of the barrier. In the cross-appeal defendants Nos. , 
to 6 maintain (1) that the plaintiffs have not established a title to 
the coal taken, and (2) that the cause of action does not survive 
against them, 

While various defences were raised at the trial, it is established 
by concurrent findings of the Subordinate Judge and the High 
Court that the defendants encroached on land within the terms of 
plaintiff,’ lease during the years 1904 to 1915 and took coal to the 
amount of 18,544 tons, and that the plaintiffs first became aware of 
the encroachment in 1919. 

On the question of limitation, their Lordships are of opinion that 
the point is governed by the decision of this Board in Pugh v. Asih» 
tosh Sen and others (1) a coal ercroachment case, in which it was 
held that Article 48 of Schedule [of the Indian Limitation Act, 1908, 
applies to all conversiors, whetber dishonest or not, In the present 
case the Subordinate Ju lge found that the trespass was due to inad- 
vertence, while the High Court held that it was due to inadvertence 
and want of reasonable care, and their Lordships are of opinion that 
both these views of the conversion fall within the terms of Article 
49, under which the limitation period of three years begins to run 
when the person having the right to possession of the property 
first learns in whose possession it is, Accordingly the, present suit 
was instituted in time, 

In considering the claim for the cost of constructing a barrier, 
"itis necessary to bear in mind the present position of the workings 
in the area of encroachment, The area is a right-angled triangle, 
the right angle being formed by straight lines on the east and 
south, which are on the true boundary between the properties ; 
the hypotenuse on the north-west side is an irregular line, being 


(1) (1918) 56 I. A. 93. E- 9 us "S 
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the limit of the encroachment workings which were carried on 
by means of transverse galleries, pillars of unwrought coal 
being left, According to the findings of the Commissioner, which 
were accepted by the Courts, the area of the galleries was 48,663 
square feet, and that of the pillars 21,192 square feet, while the 
average height of the galleries was rr feet 1344 inches less 2 per 
cent for hanging coal, The width necessary for a barrier is stated 
to be.20 feet and the nearest point of the plaintiffs workings is 
considerably further away to the north-west, 

The Subordinate Judge held that there was ‘no evidence of 
“ any present risk of fire, water or foul gas coming to the plaintiffs’ 
colliery from the defendants’ colliery even if the plaintiffs bj 
working up to the encroached portion happen to establish con- 
nection between the two mines," on the assumption that the 
defendants would work their colliery properly ; but he stated 
that he could not ask the plaintiffs to rely on the good sense and 
competency ofthe defendants, nor could he ask the plaintiffs to 
leave a barrier of coal within their land on the west of the portiori 
encroached on, for the plaintiffs had a right to cut and take the . 
pillars on that portion up to the boundary, but they could not do © 
so without driving a gallery up to the disputed lard, The learned 
Judge therefore found that the defendants’ acts had rendered it 
necessary forthe plaintiffs to keep an artificial barrier between 


etlieir mine and the defendants’ mine, He further found the plaintiff 


company entitled to erect an artificial barrier (if they liked) on 
the east and south of the disputed area and to ask for such price 
or damages as they might be found entitled to on that account, He 
thereafter gave the plaintiffs a decree for Rs, 18,22 3, being the 
cost of the barrier (Rs, 28,125) less the value of the coal (Rs. 9902) 


abstracted by the defendants, which the plaintiffs would have had 


to leave as part of a barrier if there had been no encroachment and 
the plaintiffs themselves had been working the disputed area, such 
value being already included in the damages awarded by the learn- 
ed Judge for the coal extracted, By the judgment of the High 
Court on appeal these findings in favour of the plaintiff: 


Were reversed on the ground that, in view of the absence of risk as 


found by the Subordinate Judge, the plaintiffs, if they wanted 
to ensure the safety of their own mine, were bound to look to 
themselves for leaving a barrier, and that they might still keep 
such a barrier out of the coal that is left between the two mines, 
on the hypotenuse of the triangle. In their Lordships’ opinion 
that finding i Is not justified as it excludes the plaintiffs right. ta 


Vor. LI] -  PRİVY COUNCIL, 


work out the pillars left in the encroachment area, Their Lord- 
ships are of opinion that the decree of the Subordinate Judge on 
this point should be restored, as the plaintiffs are entitled to be 
protected against any possible risk due to the defendants having 
wrongfully pierced the margin of coal on the plaintiffs’ side of 
the boundary, which would in ordinary course have been left as 
a barrier, and that the plaintiffs are not bound to wait until any 
risk emerges, when it might well be too late to construct a barrier. 
Further, it may be at least doubtful whether, on the subsequent 
emergence of such risk, it will then be open to the plaintiff to reco- 
ver the cost from the defendants, While it might have been more 
logical to have deducted the value-of the coal which would have 
had to be left from the amount of the damages for coal abstracted 
and not from the cost of construction of the barrier, their Lord- 
ships are not disposed to disturb the course adopted by the Subor- 
. dinate Judge. 
There remain the two questions raised by defendants Nos, t 
‘to 6 in the cross-appeal, of which the first relates to the plaintiffs’ 
title ; on this question their Lordships agree with the conclusion 
of both the Courts below, viz., that the question whether the utni- 
dars, from whom the plaintiffs hold their leases, had themselves 
any title to the minerals was not raised by the written statements 
or by the issues in the suit, and cannot be raised at this stage of 
the suit, E : 

As regards the contention that the cause of action does not 
survive against any of the defendants Nos, 1 to 6, their Lordships 
are of opinion that Section 1 of Act XII of 1855 does not apply 
to the present case which seeks to recover property or its value 
after conversion, and that in any event, the cause of action survives 
under section 89 of the Probate and Administration Act, Act V 
of 1881, which applies to  Hindus, against executors and 
administrators and that in effect these defendants’ objection is on 
the ground of misjoinder—an objection which comes too late in 
view of Order I, Rule 13 of the Civil Procedure Code, Act V 
of 1908, Their Lordships are, therefore, of opinion that the appeal 
should be sustained, and the decree of the Subordinate Judge 
restored, with costs to the appellants in the High Court and before 
this Board, and that the cross-appeal should be dismissed with 
costs, Their Lordships will humbly advise His Majesty accordingly. 

Sanderson Lee & Co: Solicitors for the Appellants, 

T. L. Wilson & Co; Solicitors for the Respondents, 
K. J. Re Appeal allowed, 
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pM Lord Thankerton, Sir Lancelot Sanderson and- 
7 Sir Binod Mitter: i 


SRI THAKURJI MAHARAJ AND ANOTHER 
MUSAMMAT RAM DEI 


[On APPEAL FROM THE HIGH COURT OF JUDICATURE AT - 
ALLAHABAD.| - 


Undue influence— Deed. of endowment executed by pardanashin /ady— Onus 
probandi. ; f * 


When the facts disclosed the relation of confidentiality betaveen 'the.respon- 


. dent, a pardanashin lady and the appellant, who was in a position to dominate 


her will, and a deed of endowment was executed bythe lady which on the face. 
of it w as clearly harsh and unconscicnable as regards her interests ana to the 
material advantage of the appellant : 


Held, that under these circumstances, the onus probandi was on the appel- 
lant, who sought to support the deed, to dispraye undue influence. 


Held, further, that, on the evidence, the onus had not been discharged. 
Appeal No. 106 of 1928 from a judgment and decree, dated 


the 6th January 1927, of the High Court, Allahabad (Mookerji 


and Ashworth JJ), which varied a judgment and decree, dated the 
8th May 1923, of the Subordinate Judge of Mainpuri. al 
e 


The properties now in dispute originally belonged to the resz- 
pondent's father Chiranjit Singh, and yielded an, annual income of 


‘Rs, 3100. He died in May rgor, having left a will, dated the 16th 
‘March 1901, and a.widow Gopi Kunwar, and a daughter, Ram 


Dei (plaintiff res pondent), by another deceased wife, By his will 
Chiranjit Singh gave certain properties, yielding an annual nett 
income of Rs. rooo to his widow Gopi Kunwar for her life witha 
reversion to his daughter, Ram Dei, and devised and a ds 
the rest of his properties to his daughter absolutely. ; T 
The said Ram Dei, on the 31st August 1918 (when she was 23 


years of age) executed a power of attorney in favour of the Appel- 
‘lant Oudh Behari Lal, for management of her estate, ‘On the. 3oth 


April 1919 she executed a Tamliknama endewing-all her proper- 
ties in favour of Sri Thakurji Maharaj, appellant No, r, . The deed 
provided, amongst other things, that out of the annual income of 
the endowed: properties, she was to get Rs. 600 -a year for : her 
maintenance for her life. It further provided that if “at the 


‘time of her death no male issue born of her be alive,:then-in 


Y 
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every case Oudh Deliari Lall (i.e. Appellant No. 2) and after him 


his-male issue shall be entitled to get the annual maintenance of. 


Rs, 600 generation after generation.” 


On the 29th April 1920 the plaintiff Ram Dei instituted the 
present suit to recover back possession of the said endowed proper- 
ties, on the allegatioa that she was an inexperienced farzdarasAíin 
woman ignorant of legal proceedings who had been induced to put 
her signature on the deed of endowment,’ dated the 3oth April 
1919, in consequence cf- the said Oudh- Behari Lal exercising: 
fraud and undue influence on her and without giving her an 
opportunity to think over: and Baderstand the matter and take 
independent advice, 

‘The said Oudh -Behari Lal and the other defendants filed 
written statements denying the plaintiff’s allegations. 

The Subordinate Judge framed several issues on the pleadings, 
but the following issue alone is material :— 

“ Was the Tamlikhnama in question executed by the plaintiff of 
her own free and independent will or owing to the fraud or undue 
influence of any of the defendants and is the deed liable to be 
cancelled ?", ; 

The learned Judge held that it had not been proved that the 
plaintiff executed the Tamliknama owing to fraud practised on her 
by any of the defendants but he found that the deed in question had 
been executed by the plaintiff under the influence of Oudh Behari 
Lal Appellant No. 2. In the course of his judgment, he said :—- 

^ Iam of opinion that it was Oudh Behari Lal's undue influ- 
ence that led Ram Dei to execute the document. There is not 
rauch direct evidence on the point nor could there be. But the 
circumstances of the case are quite sufficient to bear out the plain- 
tiff's case.” ; 

' The suit having been accordingly decreed, the defendants 
appealed to the High Court, and the learned Judges were of opinion 


that the finding of the Trial Court on the issue of undue influence 


was right. E 
Mr, Justice Boeken in the course of his judgment, observed 
as follows :—- ° 


“ Oudh Behari Lal was the nearest male relative of Mussamat 


Ram Dei's father and had performed the ceremony of giving her 
‘away at the’ time cf her marriage. 


Ordinarily, therefore, Oujh 
Behati would be regarded as’ the ‘guardian of the plaintif, The 
use of the word ‘guardian’ in respect of a femalé who has attained 
the age of majority may sound queer, ‘but’ according’ to the custom 
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of the country a female seldom acquires independence and she is 
mostly under the guardianship or care of some male relative, near 
or distant, Itis clear that Musammat Ram Dei came under the 
influence of Oudh Behari Lal and that Oudh Behari Lal acquired 
a position to dominate the will of her...At the date of the execution 
of the deed of endowment she was a woman of 23, She wasa 
purdanashin lady, and for all practical purpoces a woman of no 
education, She was cutoff from her husband and his relations. Thus, 
Musammat Ram Dei had very little hopes of love or protection from 
her husband or his relations, She was thus entirely thrown on the 
mercy and goodwill of Oudh Behari Lal who was her father’s cou- 
sin and closest neighbour. It is also common ground that Oudh 
Behari took up the management of the plaintiff's property. It was 
thus that he assumed the position of almost a father towards 
Musammat Ram Dei, If then we find that the deed of endowment 
is to the material advantage of Ouih Behari Lal we must call upon 
him to explain how it came to be executed." 

The learned Judge, after examining the deed, came to the con- 
clusion that the principal object of the endowment was to benefit 
Oudh Behari Lal and his issues at the expense of even the 
children of Musammat Ram Dei, and he concluded his judgment 
in the following words :— : S 

. “ Examining the deed closely, I have not the - least doubt that 
in the garb of an endowment the docu ment was meant to benefit 
Oudh Behari Lal, who, as I have already pointed out, was ina 
position to dominate the plaintiff's will. Oudh Behari has entirely 
failed to explain the genesis ofthe will. If; we put to ourselves the 
questions which were put to themselves by their Lordships of the 
Privy Council in the case of Mahomed Buksh Khan v. Hosseini 
Bibi (1) we shall see at once that the deed of endowment cannot 
stand, I hold that the document is voidable owing to the undue 
influence exercised by Oudh Behari Lal on the plaintiff. This 
would be enough for the success of the plaintiff. 

Mr, Justice Ashworth, in a corcurrirg judgment, added :— 

“J would point out that it was not necessary to hold that the 
plaintiff had proved undue influence affirmatively. . The facts 
clearly show that Oudh Behari Lal was in a position to dominate 
the will of the plaintiff and that the document was so unreaso- 
nably in favour of Oudh Behari Lal as to justify its-being held to 
be unc onscionable. The burden of disproving undue influence 
was therefore on Oudh Behari Lal This burden of proof is of 

(1) (1833) T. L. R. 15 C ale. 684 (698) 
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importance because if the burden had been the other way it might 
have been impossible for the plaintiff to rule out by her evidence 
the possibility of her having executed the document ina state of 
resentment against her husband. So long as: the burden of proof 
is placed on the defendant this mere possibility will not help him. 
If it were placed on the plaintiff it might be sufficient to prevent her 
being held to have established affirmatively undue influence.” 

Against the judgment of the High Court dismissing their appeal 
the defendants appealed to His Majesty in Council, 

Dunne, K. C, and Duée for the Appellants. 


Wallach and B. B. Joshi for the respondents were not called 
upon. 

During the argument, reference was made to Mahomed Buksh 
Khan v. Hosseini Bibi (1). 

Their Lordships’ judgment was delivered by 

Lord Thankerton :—This appeal raises what appears to be 


mainly, if not entirely, a question of fact, The facts found in both 
Courts below disclose that there was a relation of confidentiality 


between the two parties mainly concerned in the execution of the: 


deed in question, and, further, those findings establish what 
appears on the face of the deed itself, that the deed was clearly 
harsh and unconscionable as regards the interests of the respon- 
dent. That being so, it was clear that it was essential for the 
appeliants to excuse themselves from what would. otherwise be the 
necessary implication arising on those facts, Both Courts below 
have found that there is no evidence on the part of the appellants 
which can afford such an excuse, and their Lordships are not pre- 
pared to disturb these concurrent findings, Accordingly they will 
humbly advise His Majesty that-the appeal should be dismissed 
with costs. ' i 

F, Wilson & Co: Solicitors for the Appellants. 

Watkins and Hunter: Solicitors for the Respondents, 


K, J, R. 


(1) (1888) I. L. R. 15 Cale, 684 (698). 
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PRESENT: Viscount Sumner, Lord Thankerton, Sir Lancelot 


- Sanderson and Sir Binod Mitter, 


T. C. A, ANANDALWAN, : 
2.. 


THE JUDGES OF THE HIGH COURT OF ee 
AT a 


i - 


(On APPEAL FROM THE HIGH COURT oF JUDICATURE 
A1 ManRnas.] 


Professional misconduct by Vakil—Strict prosf essential— Mere error of judg- 
ment— Notice prejudicial to client’s interesis— Excrbitant none: 
conduct, allegations of. 


Charges of professional misconduct must be clearly formulated and proved and 
should not be inferred from mere ground for suspicion, however reasonable, or 
what may be mere ertor of judgment or indiscretion. 

^. Fraudulent conduct, if alleged, should be-clearly and specifically mentioned in 
the charge, so that the party may have notice of it. 

: Before a vakil can be found guilty of professional misconduct in sending a 
notice, alleged to bə prejudicial to the interests of the client on whose behalf it 
was sent, it must be shown, first, that he knew the rights of parties and that his 
client did not know them or did not intelligently or deliberately realize them; 
a secondly, that the notice was in | fact prejudicial to Hie nares. of his client. 


"Re Lubeck (1), relied on. ' a a 

It is not ne cessarily professional misconduct for a vakil to induce his client 
to consent ta pay high or exorbitant fees for professional services rendered, 

. Appeal No. 62 of 1929, by special leave, from a judgment of the 
High Court, Madras (PAiJizs, Devadoss and Beasley ]).), dated the 


_ 3rd May 1928, finding the appellant guilty of professional miscon- 


duct and directing him to be struck 2n the rolls of the SE Court 
Vakils. 


The material "E óf the case, and the is against the 
appellarit, are sufficiently fully set out in their Lordships? judg- 
ment. 

* Dunne, K. C. and Narasimbam for the Appellant. 

DeGruyther, K. C. and Wallach for the Respondents. 

Their Lordships’ judgment was delivered by 


(1) (19053) L, R. 32 L A. 217 (227) ; 33 Calc. 151; 2 C. LJ gr 
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Lord Thànkerton :—This appeal is from an order of the High 
Court of Judicature at Madras, dated the 3rd May 1928, by which 
the appellant, a saki? of 12 years’ standing, was found guilty of 
professional misconduct and was struck off the roll of vakis. 

Under Section 9 of the Letters Patent of the High Court of 
Judicature at Madras, dated the 28th December, 1865, the High 
Court is empowered to approve, admit and enrol vaA/s to plead 
and act according tothe rules and directions of the Court, and 
under Section 10 of the High Court is empowered to make rules for 
their qualification and admission and to remove or suspend them 
from practice ‘‘on reasonable cause,” Rule 8 of the Madras 
Court, Appellate Side, Rules provides :—‘“ Every enquiry under 
Clause ro of the Letters Patent of 1865 shall ordinarily be heard 
and determined by a Bench of three Judges.” 

On the 17th August, 1927, Srinivasa Ayyar, a retired 
Accountant-General, filed a petition in the High Court making 
complaints against the appellant’s professional conduct in relation 
to one of the latter's clients, R, Mahadeva Ayyar, who was the 
son-in-law of the petitioner. On the direction of the Chief Justice 
an inquiry was held by Waller J., at which the Advocate-General 
appeared in support of the petition and the appellant was repre- 
sented by counsel. Waller J. submitted a report on the 26th 
March, 1923, in which he stated that all the charges had been made 
out and that the appellant "had been guilty ofthe grossest pro 
fessional misconduct, " 

On the 14th April, 1928, the High Court issued to the appellant 
a notice, in which four charges were—for the first time—definitely 
formulated, and which he was called on to meet. 

Thereafter à Court of three Tudges, constituted under Rule 8, 
heard the case, having the Report of Waller J, along with the oral 
and documentary evidence taken before him, submitted to them. 
On the ard May, 1928, the Court made the order presently appealed 
from. | 

Though scveral objections to the procedure were,taken by the 
appellant in the Courts below, these were not maintained before 
their Lordships, whose consideration was solely directed by thée 
appellant's counsel to the merits of the four charges. 

Subject to certain observations and criticisms which their 
Lordships have to make, it is not necessary to recapitulate the 


‘evidence as to the various charges, which is fully detailed in the 


report of Waller J. and the judgment of the Court below. Before 
dealing with the charges, itis right to state that, im their Lord- 
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P, C, ships’ opinion, charges of professional misconduct must be clearly 
1930. proved and should not be inferred from mere ground for suspicion, 
T.C. A. however reasonable, or what may be mere error of judgment or 
„Anandalwan indiscretion,- An appropriate guide may be found in Section 13 


The judges of the Of the Legal Practitioners Act, No. 18 of 1879, under which a 
High Court of Judi- pleader or muk/ar may be suspended or dismissed, who is guilty 
cature at Madras. i , ] i 

— of fraudulent or gros sly improper conduct in the discharge of his 
Lord f. Pane ton. professional duty, " 

All four charges impugn the appellant's conduct in relation to 
the same clie nt, Mahade va Ayyar, for whom he has acted on various 
occasions since the end of 1920. Mahadeva Ayyar was born in 1900, 
and, while still a minor, inheritel an estate said to have been worth 
three lakhs. Their Lordships are urable to accept all the conclu- 
sions of the Courts ‘below as to the character and capacity of 
Mahadeva Ayyar, who was not a witness, It is clear on the, evidence 
that according as in turn he resided with his wife and her father, 
the petitioner inthe present case, or with his sister’s husband, 
Natarajan Ayyar, his actings were of a differing and vacillating 
nature ; further it seem; clear enough that he was thriftless. 
But, while there may be substantial ground for suspicion 
their Lordships are ‘unable to find eviderce sufficient to 
establish that he was a mere tool in the hands of the appellant 
or that he was a weak-minded, dissolute, drunken young man; 
„this latter suggestion appears to have been basedon a charge, 
of which he was acquitted, and an admission by the appellant in 
cross-examination that he had heard that Mahadeva Ayyar was 
a drunkard. 

The first charge is that on the 22nd November, 1924—purport- 
ing to be acting under the instructions from Mahadeva Ayyar—the 
appellant sent a notice in respect of certain lands in the Tan- 
jore District, referred to as the Sundarakottai lands, to Ramaswami 
Ayyar which was prejudicial to the interests of his client. 

These lands hai beloaged to  Natarajan and his sister and 
were sold by court-auction in 1919 to Ramaswami, who had taken 
an-assignment of a decree for debt against Natarajan and his 

e sister, It is common ground that Ramaswami was supplied with 
funds for the purchase from Mahadeva's estate by his mother, and 
that Ramaswami purchased as denamidar either for Mahadeva or 
his brother-in-law Natarajan. This latter question was eventually 
the subject of a suit in the Tanjore Court, No. 2 of 1926, in 
which the Subordinate Judge, by decree dated the 29th February, 
1928, found that Ramaswami was Jenamidar for Mahadeva and 
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ordered delivery of the property by Natarajan, who had apparently P. C. 

remained in possession up till that time. 1936: 
The gravamen of this charge is that the notice of the 22nd T.C. re 

November, 1924, was prejudicial to the interests of the client, on mnaadelan 


whose behalf it was sent by the appellant. Their Lordships are of j,, Jü M ges of the 
opinion that the absence of instructions from Mahadeva is not High Court of Judi- 
cature at Madras. 
proved, The learned Judges below, in indicating an opinion to 
the contrary, appear to have relied on the view that Mahadeva Zord Thanker fon, 
was proved notto have been in Madras at the time when the 
appellant maintained that he had got personal instructions from 
Mahadeva in Madras, but counsel for the respondents admitted 
his inability to maintain that view on the evidence. 
Keeping in view the opinion of this Board as to a similar 
charge in Ae Zudeck (1) it must be shown, first, that the appellant 
knew the rights of parties and that his client did not know them 
or did not intelligently or deliberately realise them, and, secondly, 
that the notice was in fact prejudicial to the interests of his client. 
As regards the first point, the appellant's counsel admitted that 
the appellant knew at that time that there was a question between 
Mahadeva and Natarajan as to the title to the Sundara kottai lands 
but in their Lordships’ opinion, it is not proved that Mahadeva did 
not know his rights and realise them, so far. as they could be 
realised before the subsequent litigation and deci:ion of the Court. 
But their Lordships are further of opinion that the charge fails Qn 
the second point. ` The notice only states that which was true in 
fact, viz, that Natarajan was in possession of the lands and did not 
recognise Ramaswami's rights to the lands. It may be said that it 
omitted to state that Mahadeva also claimed the lands, but that 
claim had already been prejudiced by the deed of sale referred to ° 
in the notice, in connection with which the appellant had not been 
employed, and it would have been difficult to have pursued such 
a claim in court in view of section 66 (1) of the Code of Proce- 
dure Civil, Act No. 5 of 1908. 
Accordingly the first charge fails, but their TT consider 
that the appellant, by accepting two clients with adverse interests, 
did not follow a proper practice and the fact that he took „a 
vakalatnama from Mahadeva indicates his appreciation of some 
difficulty in this respect, 
The second charge is that the appellant obtained an ex parte 
decree on the 2oth October, 1926, in the High Court at Madras 
for 4,475 Rs. against Mahadeva, although the professional services 
(1) (1905) L. R. 331. A. 217 ; 33 Calc. 131 5; 2 C. L, J. 421. 
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fendered were, négligible and the appellant’s standing at the Bar 
could not justify a demand. for fees of.such: magnitude, - 
i :That suit was founded on .an. agreement by: Mahadeva to- pay 
the fees in question as confirmed: by his signature of the account 
in the appellant’s diary, The suit was at first defended by Maha- 
deva, but, subsequent to the settlement of the iSsues, was allowed 
to go by default, in consequence of Mahadeva’s altered instructions 
to his sakil, ar i ZEE. 

` Waller J. found this charge proved on the grcund that the 
on “tricked a weak and drunken yotng’ fool. into signing 
an acknowledgment for a.large sum of. money and then: sued for 
unconscionable fees that he had done nothing or little to earn.” 
The learned Judges of the High Court- also: found the charge 
proved on ‘the ground that “ Mahadeva was ‘evidently -easily 
influenced, and itis clear that. Mr, Anandalwan took advantage 
of this fact to make him. consent to pay exorbitant fees.” ‘These 
findings hold the appellant guilty of fraudulent conduct, which 
is not mentioned in the charge, as it should have been, if it wcre 
intended to’ make such a case, so that the appellant should 
have notice of it, It- may futther be noted tbat no such defence 
was suggested, either in the written statement or the issues suse 
in the suit for fees; «=: . ; 5 

^ A careful scrutiny of the ESL denos in this case fails to disckisa, 
eyidence sufficient in their Lordships’ opinion, to support such 
findings, nor was the respondents! counsel able: to point to such 
‘evidence. The size.of the fees in relation to the. work done: or 
the .work  urdertaken may be open to criticism, but it cannot, in 
‘their -Lords hips’ opinion, amount of itself to gross professional 
cmisconduct, and this appears to consist with the :views of the learned 
Judges in the Courts below, who found the gravamen in the frau- 
:dulent conduct, -which they held to have been, established. . 
-- The;third and fourth- charges, - eae are inter-related, are as 
follows, viz :— e x i ZEN. 
- i$ That you were a party to the- getting’ upi ‘In - October. 1916; 
„of-a promissory note, dated 23th October, . 1924, that that note was 
:er.dorsed.in blank by Subbaraya Kottadia with the, intention that it 
-sbould be handed over to Cunniah,; that ‘ultimately, when it was 
endorsed to Ramachandra Ayyar, it was endorsed to him as. your 
.agentand that you were the principal - whom he ‘represented in 
-C, No..742 of 1926 on the file of the High Court, | 

* 4, ; That you were a party to the collusive adjudication ea an 

_ insolvent) of Mahadeva Ayyar by: Ramachandra Ayyar with. the 
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object of getting the settlements pee by Mahadeva Ayyar on his 
wife cancelled.” 

The promissory note referred to was for Rs, 10,000 and was 
stated to be security for a balance owing by Mahadeva to Kotta lia 
for jewellery bought from the latter by Mahadeva, 
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‘Two crucial questions arose on“ these charges, First, whether High Court-of Judi- 


the debt to Kottadia was a genuine debt of Mahadeva, Waller J, 
held that it was nota genuine debt, but the High Court took a 
contrary view, and their Lords hips accept the finding of the. High 
Court, The second, and even more crucial question was whether 
Ramachandra was in fact the appellant’s agent in the suit on the 
promissory note referred to in the third charge and the adjudica- 
tion referred to in the fourth charge. On this question the findings 
of the Courts below were unanimously against the appellant,- but 
counsel for the respondents found himself unable to maintain 
before this Board that. the evidence justified more than strong 


suspicion that Ramachandra was emamidar of the appellant in’ 


these matters, ‘Their Lordships are therefore unable to hold these 
charges proved. i 

The result is tbat their Lordships hold that none of the charges 
has been proved. - The course of procedure followed in the enquiry 
appears to have been different from that ordinarily contemplated 
by the Rules framed under the Letters Patent, and to have unduly 
complicated the issues and the evidence. In their  Lordships 
opinion, the enquiry in a serious case of this kind should proceed 
on formulated charges, not only in fairness to the person charged 
with professional misconduct, but in order that the evidence may 
releyantly bear on the particular issues, and, further, their Lord- 


ships are of opinion that the evidence should be carefully’ taken, 


and judged according to the ordinary standards of proof. 

In accordance with their conclusions, their Lordships have 
humbly advised His’ Majesty that the appeal shouid be allowed and 
that the order of the High Court of the 3rd May, 1928, should be 
recalled, 

T, L. Wilson & e. Solicitors for the Appellants, 

Solicitor India Office : Solicitor for the Respondents. 

K.-J. R. Appeal allowed 
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APPELLATE CIVIL. 
Before Mr. Justice D. N, Mitter, 


KUDA KOCH 
V. 
" MADAN GOPAL AGARWALLA.* 


Possession—Lamful possession, presumption of—Mere exclusive possession by a 
co-sharer, if ouster—Adverse fossesston— Clear proof necessary—Exclusive 
possession by a stranger transferee from a co-tenant for more than the statu- 
tory period—Such possession if adverse against other co-tenants—Tenants in 
common, 


Possession may be either lawful or unlawful in the absence of evidence it must 
be assumed to be the former. 
Mere exclusive possession without more by a co-sharer of joint land or. his 
transferee for more than the statutory period is not sufficient to constitute an 
ouster. p 
Hardit Singh and others v. Gurmukh Singh and others (1) followed. 


When the interest of a co-tenant is purchased by a third party such purchaser 
becomes a tenant-in-common with the other co-tenants and the possession of such 
cc-tenants cannot in the absence of clear proof to the contrary, be adverse to such 
purchaser. 


Biswanath v. Rabija Khatun (2) followed, 
Abdul Gafur v. Ashamath Bibi (3) not followed. 


Apreal by the plaintiff. 

Suit for recovery of possession of lands on declaration of title; — ' 

The material facts appear from the judgment. 

Mr, Krishna Lal Banerjee for Appellant. 

Mr, Byomkesh Basu for Respondent. 

The following judgment was delivered by 

Mitter, J :—This is an appeal by the plaintiff and arises out of 
a'suit commenced by him for declaration of his title fo the land in 
suit and for rgcovery of possession of the same, In the alternative 


the plaintiff claims that if the defendant's purchase of the disputed 
dand be held'good a declaration may be given in respect of his right 


* Appeal from Appellate Decree No. 196 of 1928 against the decree of 
Babu Hemanta Kumar Haldar Subordinate Judge, Additional Court at Maldah 
dated the 13th May 1927 affirming that of Babu Nani Gopal Mukerji, Munsiff 
1st Court, at Maldah dated the 27th of May, 1924. 

(1) (1918) 28 C. L. J. 437. (2) (1928) 33 C. W. N. 46. 

(3) (1919) 54.1. C. 385. 
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to the 12 annas share óf the said land and he seeks for recovery of 
joint possession with the defendants to the extent of such share. It 
appears that one Golok Koch died leaving behind him two sons 
Srikanta and Badan, Srikanta died leaving behind him Kuda who 


is the plaintiff in the present litigation, Badan died leaving behind Madan 


Nidhoo and Mangloo his two sons as his heirs, Nidhoo transferred 
his interest in the land to the defendants inthe year rgos. The 
main defence of the defendants is that the title of the plaintiff to the 
` disputed land or to the r2 annas share of the same has been extin- 
guished by adverse possession by them for more than the statutory 
period. It is not disputed that by reason of the events that have 
happened the plaintiff would be entitled by inheritance to succeed 
to his father's 8 annas share and to the 4 annas share of Mangloo 
who it is said is dead, and the Munsiff points out that if the 
plaintiff's right is not barred by limitation he would have succeeded 
in his claim for his x2 annas share of the holding. The suit was 
dismissed however on the ground of limitation. An appeal was 
taken to the Court of the Subordinate Judge of Rajshahi. The 
learned Judge has affirmed the decision of the Munsiff on the 
question of limitation, and that was the only question that was in 
controversy before him, 
It appears that Nidhoo was a co-sharer of Mangloo and the 
.plaintiff and the possession of Nidhoo or his vendees that is the 
defendants even for more than the statutory period was not by itself 
sufficient to constitute an ouster, What has been shown in this case 
is that the transferees were receiving the rents and profits of the 
property exclusively, But mere exclusive possession without more 
by a co-sharer of joint land is not sufficient to constitute an ouster, 
As has been pointed out by the Judicial Committee of the Privy 
Council in the case of Hardit Singh and others v. Gurmukh Singh 
and others (1). “ Uninterrupted sole possession of such property 
without more must be referred to the lawful title possessed by the 
joint holder to the use of the joint estate,and cannot be regarded 
as an assertion of a right to hold it as separate, so as to assert an 
adverse claim against other interested members, Possession may 
be either lawful or unlawful, in the absence of evidence it must be 
assumed to be the former, The fact therefore that this village of 
Bhagsar has been occupied for many years by the defendants and 
their predecessors is insufficient to prove exclusion of the plaintiffs 
without further evidence. " The lower appellate Court has however 
sought to drawa distinction between exclusive possession by a 


(1) (1918) 28 C. L. J. 437. 
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co-sharer and possession by a stranger transferee of such co-sharer,; 
Tliere is no doubt:some authority for this view;.as for instance 
the.case of : Adul ‘Gafur v. Ashamatk Bibi(1): where Seshagiri 
Aiyar and ‘Moore, JJ. laid it down that the entry of an alienee from- 
a‘co-parcener inlo the property alienated is adverse to the other: 
cc-parceners from the yery moment of that entry. I was at one time: 
inclined -to take the same view, see my judgment in the case of 
Biswanath Chakravazti v. Rabija Khatun (2). That view has not, 


. been accepted by the learned Chief Justice.and Mr. Justice Mukerji 


in the same case in appeal from my judgment under, section 15 of 
the Letters Patent. Under these circumstances Iam bound by the 
decision which. was given. by the learned Chief Justice and Mtr, 
Justice Mukerji in that appeal. -In that case it was pointed out that. 
when the interest of a co-tenant is purchased, by a third party such. 
purchaser becomes. a tenant in common with tbe other co-tenants 
and the possession of such co-tenants cannot, in the absence of 
clear proof to the contrary, be adverse to such purchaser. Under 
these circumstances it appears to me that the. view taken by the, 
lower appellate Court ‘on the qu3stion of adverse possession cannot; 
be maintained in view of the decision to which I have referred, >, 

The result is that the judgment and decree of both the Courts, 
in favour of the defendants must be set aside -and in lieu thereof a 
decree wi'l be. made in favour of the plaintiff - declaring his title to. 
12 annas of the disputed holding and directing that he do get joint, 
possession ofthe same with the defendants to the extent of his. 
share,, ~ l 
The oaii will be entitled to his costs of this appeal, 

Leave has been asked for appeal by the learned Advocate for 
the respondents. Ido not think that this is a fit case for appeal, 
under the Letters Patent. 


D, K, R. mm ee 


" (1) (1919) 54 L e 385. (2) toad) 33 C. W. N. 460- 
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Present : Lord Atkin, Lord Tomlin, Sir Lancelot Sanderson, 
Sir George Lowndes and Sir Benod Mitter, 


KHAN BAHADUR MEHRBAN KHAN, ;` 
IE Ex - 4€. "og 


- 


MAKHNA, SINCE DECEASED, AND OTHERS, 
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[On APPEAL FROM THE COURT or THE JUDICIAL COMMISSIONER -: 
NORTH-WEST FRONTIER. PROVINCE. | - 


- 


North-West Frontier Province Regulation, Vil of 1901, section 28—€ Fusitce, 

equity and good conscience”, meaning of—Application of Eng! ish Lam— 

Transfer of Property Act (Act IV of 1882), section 60—Statutory right to 

redecem—Clog upon "ur: (d M o cu Invalidity of, as against mort- 

gagor's assign. " i - 

A direction in a statute (as, for instance, in section 28 of the North-West 
Frontier Province Regulation VII of 1901) that in cases not otherwise specially 
provided for the Judges shall decide according to justice, equity and good con- 
science, is generally interpreted to mean according to the rules. of English. Law 
if found applicable to Indian society and circumstances. E ze 


Waghela Rajsanji v. Sheikh Masludin ` (1), relied on. 


A mortgagor has a statutory right to redeem on payment of'the mortgage 
money, any provision to the contrary in the mottgage- deed dotwithstanding. 
"Provisions in the deed limiting the interest of a: mortgagor upon redemption and 
‘conferring on the mortgagees on redemption an interest in the property, consti- 
ctute a clog or fetter upon the equity of redemption and are therefore void, not 
only as against ihe mortgagor himself, but also as against his assigns. T 


a Santley v, Wilde (2) (per Lord Lindley) ; 3, Noakes & Co, Ltd v.-Rice (3) (per 
.Lord Macnaghten) ; and G. S&C, Kreglinger .v. New Patagonia Meat c Cold 
Storage Co. Lid. (4) (per Lord Parker). approved. 

. Appeal. No: 96 of 1927 from a decree of. the Judicial eae 
sioner of the North-West Frontier Province, (Colonel J. Frizelle), 
-dated the 4th: July -1925, which revérsed a decree of the Divisional 
, Judge of Derajat, dated the 23rd -July 1624 and, dismissed the plain- 
tiff’s suit, The Divisional Judge had upheld a decree of the 
Subordinate Judge of Dera Ismail Khan dated the 22ríd` Aprile 
for f i ie a Ae l 

À One Mahomed Khan, the predecessor-in-title of Respondents 
17 to 2f, owned certain lands, measuring 1844 kanals, 6: marlis, 


~ (1) (1887) L. Ret4 I. A. 89 (06) ; 11 Bom; ect: AL : (2) [1899] 2 Ch. az: 
(3) [1902] A..C, 24 (30) es d (4) [1914] A. C. 25 (51). 
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and situated in Dera Ismail Khan. He had superior and inferior 
proprietary and also cultivating rights in the said lands, By a deed 
dated the 6th May, 1898, he created a  unsufructuary mortgage 
of the said lands in favour of several persons who were now repre- 
sented by respondents 1 to 16, for a term of 19 years to secure a loan 
of Rs. 2160, The conditions of the mortgage contained the follow- 
ing :—'' The mortgagees shall, till the expiry of rg years, retain 
cultivating possession and pay the Government dues, with which I 
shall have, no concern whatsoever. The  mortgagees shall 
continue to receive Mahsul (proprietary share in produce) and 
khutti (share in produce). After the expiry of the fixed period, if 
I pay Rs. 216), the mortgage money, to the mortgagees, I shall be 
entitled to receive one pai per path out of the produce, as my Haq- 
Khutti; and the mortgagees to the remaining dues, such as 
Mahsul and Jora. The mortgagees shall have the adna (infe- 
rior) proprietary rights and the cultivating possession, with which 
I shall have no concern”, 


The Trial Judge explained the effect of the said condition as 
follows :— 


't Tt appears that under the terms mentioned above the superior 
and inferior proprietary rights were mortgaged with possession, but 
even on payment of the mortgage money in full, the mortgagees 
were to retain the cultivating possession and the inferior proprietary 


‘rights, The mortgagor could in no case redeem the inferior pro- 


prietary rights and could not secure cultivating possession of the 
land mortgaged even on payment of the mortgage money, He was 
to get only & pai per path out of the produce, This means that the 
mortgagor, who before the mortgage, was the absolute owner of 
the land, could never become its absolute owner on the expiry: of 
the stipulated period." l 


The mortgagees duly entered into possession of the mortgaged . 
properties. In the year 1620-1921, the appellant purchased, subject 
to the mortgage, the said properties for Rs, 18,31 3-6-0 from 


‘respondents 7 to 21, the heirs and legal representatives of the 
` mortgagor. l 


On the roth July 1923, the appellant brought the present suit 


against the mortgagees and their representatives, respondents 
1to 16, and his assignors, respondents 17 to 2r. In his plaint 


he referred to the mortgage and alleged that its term had expired. 
He pleaded that by virtue of his said purchase he was 
entitled to redeem the mortgage and prayed for a decree for pos- 
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session of the mortgaged lands on his payment of Rs. 2160, the 
mortgage amount. 

Some of the mortgagees filed a joint. written statement, pleading, 
inter alta, that if the plaintiff has purchased the land, the pur- 
chase is subject to the terms of the mortgage deed and he has 
become the representative of the original mortgagor” ;that the plain- 
tiff is bound by the terms of the mortgage deed"; and that the 
“plaintiff is the representative of the original mortgagor, provided 
he abides by the agreement made by the said mortgagor", "They 
contended that having regard to the terms ofthe mortgage the 
plaintiff was not entitled to redeem the inferior proprietary and 
cultivating rights in the mortgaged lands. 

The Subordinate Judge framed two issues of which only the 
following iS now material :— 

(2) " Is plaintiff entitled to redeem the land under the terms of 
the mortgage deed, by which Mahomed Khan had mortgaged it to 
Makhana, etc, defendants ?”, 

The learned Subordinate Judge delivered judgment in favour of 
the plaintiffappellant, He held that the stipulation in the mort- 
gage deed by which the inferior proprietary and cultivating rights 
in the mortgaged lands were in no case to be redeemed even after 
payment of the mortgage money, was a clog on redemption and 


- was not binding on the original mortgagor or his representative, 
-the plaintiff, He gave the plaintiff a decree with costs for posses- 


sion by redemption on payment to responlents ‘1 to 16 of 
Rs. 2160, : . 

The mortgagees-respondents appealed against the said judg- 
ment to the Divisional Judge, Derajat Division, but their appeal was 
dismissed, The learned Divisional Judge hell that the condition 
relied on by the mortgagees deprived the mortgagor of 31r-32nd 
of his rights in the mortgaged property even after redemption, 


- that it was an exceptionally hard condition and a ciog on the 


equity of redemption and was therefore void and unenforceable, 
The mortgagees-respondents further appealed to the Court of 
the Judicial Commissioner, North-West Frontier Brovince, He 


. agreed with the Courts below that the said term clogged redemp- 


tion, and held that no limitation could be successfully imposed of 


the mortgagor’s equity of redemotion, a right which the law would 


not suffer to be clogged or fettered evan with the assent, of the 
mortgagor ; and thata condition entered in the mortgage deed 
such as the one in question unduly fettered the mortgagor's equity 
of redemption and was one which no Court of Equity would 


429 


P.C. 


: 1930. 
a ad 
Khan Bahadur 
Mehrban Khan 


ve 
Makhna. 


430 THE CALCUTTA LAW JOURNAL, [Vor. LI 


P, C. enforce, He, however, came to the conclusion that the above 
1930. . principle did not apply to the case of “a voluntary assignee by 
Khan Baha dur purchase", such as the plaintiff. He accordingly set aside the 
Mehrban Khan decrees of the Courts below and dismissed the plaintiff’s suit with 
In the course of his judgment, the learned Judicial Commis- 
sioner observed as follows ;— 

“ The position of a voluntary assignee by purchase must always 
be a different one from that of the original transferor, The founda- 
tion for equitable relief is that the original transferor, owing to 
* the circumstai ces under which he finds himself, was more or 

less compelled at the moment to enter into the onerous bargain 
from the unconscionable conditions of which he seeks relief, where- 
as the position of a voluntary assignee-by purchase is that he has 
taken over the bargain under no such stress or compulsion. 75 
Indian Cx8es, page 877 is an authority for holding that itis not 
opento a subsequent mortgagee who takes his mortgage with 
notice of a prior mortgage, to question the prior mortgage on the 
ground that certain terms contained in it operate as a -clog.on the 
equity of redemption.’ Plaintiff in this case purchased equity of 

' redemption with his eyes open, The. purchase was not. forced on 
him, and he could easily have avoided it on the ground that the 
mortgage contained unconscionable conditions, In the circums- 
tances of the present case I am of opinion that the appellant- 

* mortgagees’ contention must prevail and that the plaintiff is bound 
by the conditions of the mortgage and can claim redemption only 
subject to the conditions of the mortgage." 

Against the said judgment of the learned Judicial Commission- 

- er, the plaintiff appealed to His Majesty in Council, 
i DeGruyther K. C, and Parikh for the Appellant, 
Dunne K. C, and Wallach for the Respondents, 

Muhammad Sher Khan v. Raja Seth Swami Dayal (1) and the 
-other cases cited in their Lordships’ judgment, were referred to 
during the argument, 

Their Lérdships’ judgment‘was delivered by 








Lord Tomlin :— This is an appeal from the Judicial Commis- 
P sioner, North-West Frontier Province, Peshawar. 

February, T3 The Judicial Commissioner has reversed the Divisional Judae, 
who, on his part, had affirmed the eee and decree ofthe. 
Subordinate Judge. 


(1) (1921) I. L. R. 44 All. 185; L. R, 49 I. A. Go. 


Vou, .LI.} . PRIVY COUNCIL, 


The point is a. shórt one. The appellant is the plaintiff in 
the suit, He is the assign for.value of the interest of a mortgagor 
in property comprised in a mortgage dated the 6th May, 1898. 

Under the mortgage the mortgagees were entitled to possession 
for 19 years, At the end of that period, if the mortgagor paid off 
the mortgage money, the property was to belong as to a limited 
interest therein only, to the mortgagor, and as to the major 
interest therein to the moitgagees, If the -mortgagor failed to pay 
off the mortgage money at the end of the 19 years the property was 
apparently to belong to the mortgagees absolutely. 

After the expiration of the 19 years the appellant, as assign 
of the mortgagor, brougbt a redemption suit. 

The Subordinate Judge and the Divisional Tudge both held that 
the provisions of the mortgage deed limiting the interest of the 
mortgagor upon redemption, corstituted a clog upon the equity of 
redemption, and that the plaintiff was entitled to redeem without 
regard to these provisions. 

The Judicial Commissioner agreed with the Lower Courts in 
thinking that the provisions in question amounted toa clog upon 
the equity of redemption. He took: the view, however, that a 
purchaser of the equity of redemption is bound by the terms of the 
mortgage deed and cannot set up that such terms amount to a 
clog. 

Their Lordships are of. opinion that the Judicial Commissioner 
has misapplied the principles which govern in the matter, x 

Itisto be observed that the Transfer of Property Act, by 
section 60 of which the right of a mortgagor to redeem is regulat- 
ed, has no application to the North-West Frontier Province. The 
matter is governed by the North-West Frontier Province Law and 
Justice Regulations, Sectioa 27 of Regulation No. VII provides 
in effect that decisions in certain matters, which do not include 
mortgages, shall be according to the law of the parties concerned, 
By section 28 of the same Regulation it is provided that in cases 
not otherwise specially provided for the Judges shall decide accord- 
ing to justice, equity and good conscience, E 

In Waghela Rajsanji v. Sheikh Masludin (x) Lord Hobhouse 


pointed out that a direction to decide by equity and good cons“ 


cience was generally interpreted to mean the rules of English law 

if found applicable to Indian society and circumstances. 
The terms of section 60 of the Transfer of Property Act are an 

"indication that the rules of English law relating to a mortgagor g 
(1) (1837) L, R. 14 1. A. 89 (96) ; 11 Bom, 55t. s 
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right to redeem are applicable to Indian society and circumstances, 
There is no indication to the contrary. l . 
The matter must therefore bs determined by the rules of 
English law. | 
The relevant principle of English law was stated by Lord Lind- 


ley in Sangley v. Wilde (1) in language approved by Lord Halsbury. 
in Noakes & Co., Ltd, v. Rice (2). 


Lord Lindley said :— 

“The principle is this. A mortgage is a conveyance of land 
or an assignment of chattels as a security for the payment of a debt 
or the discharge of some other obligation for which itis given. 
This is the idea of a mortgage and the security is redeemable on 
the payment or discharge of such debt or obligation, any provision 
to the contrary notwithstanding. That in my opinion is the law, 
Any provision inserted to prevent redemption on payment or per- 
formance of the debt or obligation for which the security was given 
is what is meant by a clog or fetteron the equity of redemption 
and is therefore void. It follows from this that once a mortgage 
always a mortzage, but I do not understand that this principle 
involves the further proposition that the amount or nature of the 
further debt or obligation, the payment or performance of which is 
to be secured is a clog or fetter within the rule.” 


At p. 30 of the last-mentioned case Lord Macnaghten said :— 


'* Redemption is of the very nature and essence ofa mortgage 
as mortgages are regarded in equity. It is inherent inthe thing 
itself and it is, I think, as firmly settled now as it ever was in for- 
mer times that equity will not permit any device or contrivance 
designed or calculated to prevent or impede redemption, It 
follows as a necessary consequence that when the money secured 
by a mortgage of land is paid off, the land itself and the owner of 
‘the land in’ the use and enjoyment of it must be as free and uu- 
fettered to all intents and purposes as if the land had never been 
made the subject of the security." 


At pp. 31 and 32 Lord Macnaghten added :— 


. * It seems to me to be contrary to principle that a mortgagee 
should stipulate with his mortgagor that after full payment of prin- 
cipal, interest and costs he should continue to receive fora definite 
or an indefinite period a share of the rents and profits of the mort- 
gaged property as the result of an obligation arising from the con- 
tract made when the mortgage was created," 


(1) [1899] 2 Ch. 474. (2 [1992] A. C. 24 (23), 


Vor, LI] PRIVY COUNCIL, 


These expressions'of opinion accord with the principles of the 
matter as they were explained by Lord Parker of Waddington in 
G. & C, Kreglinger v. New Patagonia Meat & -Cold Storage Co., 
Ltd (1), 

In their Lordships’ opinion, all the Courts were actu in accor- 
dance with the authorities to which reference has been made, in 
holding that the provisions of the mortgage deed conferring on the 
mortgagees on redemption an interest in the property “constituted a 
clog or fetter upon the equity of the redemption, 

Their Lordships are, however, of opinion that the Judicial 
Commissioner erred in holding that these provisions were binding 
on the assign. 

Their Lordships think that the provisions in question, being a 
clog upon the equity of the redemption, were void and could have 
no more binding force against the assign of the mortgagor than they 
had against the mortgagor himself. They are not provisions of 
general validity avoided against the mortgagor personally by 
reason of pressure or undue influence brought to bear on him, 
They are provisions which, when forming part of the actual mort- 
gage contract, have under the the general law no validity at all, If 
it were Otherwise an illogical result would follow. The mortgagor, 
if he redeemed, would escape from the burden, but if he sold 
to another he would necessarily bear the burden, as the validity 
ofthe provisions as against the assign would be reflected in the 
price which he received, 

For these reasons, in their l] ordships’ judgment, the appeal 


should be allowed and the decree of the Divisional Judge should ' 


be restored, with costs to the appellant in the Courts below and 
before their Lordships’ Board, 


Their Lordships will humbly advise His Majesty accordingly. 
Dower and Johnson : Solicitors for the Appellant, 
TZ. L. Wilson &* Co: Solicitors for the Respondents, 

K, J. R, l Appeal allowed, 


(1) [1914] A. C, 25 (51). 
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e 
PnESENT— Lord Atkin, Lord Tomlin, Sir Lancelot San lersan, 
Str George Lowndes and Sir Benod Mitter, 


PCs RAOJI VALAD RUPA KOLHATI AND OTRERS . 
1930. 2 
ww V, 


February, ?7. 


| 


KUNJALAL HIRALAL AGARWALA 
i SINCE DECKASED, AND OTHERS, 


[On APPEAL FROM THE HIGH COURT OF JUDICATURE AT Bombay. | 


Hindu Law—Widow’s power of alienation—Dast putra (sons by a kept mis- 
tress)—Right to maintenance during their lives—Compromise by widow of 
maintenance claims of illegitimate sons coi transfer of froperty to them in 
settlement thereof, if binding upon reversioners. 


A Hindu widuw during her lifetime represents the estate and her powers of 
atienation are no less than those of the manager of a Hindu family. 

Mayne!s Hindu Law, Section 634 approved. 

In Western India the term Dasi futra means sons bya kept mistress of one 
of the lower castes. 

Rahi and others v. Govind Valad Teja (1) and Sadu v. Baisa and 
Genu, (2) referred to ; 

Among the regenerate classes, illegitimate sons, though excluded from 
inheritance, are undoubtedly entitled to maintenance out of their putative father’s 
estate during their lives. Their right to maintenance is in effect a charge upon the 
estate in whosoever’s hands it might be. 

A Hindu widow is under no obligation to pay maintenance charges to the 
illegitimate sons of her deceased husband out of the income of the estate. She 
may transfer to them absolutely a reasonable portion of the estate in full dis- 
charge of their maintenance rights, and such transfer, if a fair and Pena fide 

. settlement of the maintenance «liim is within the competence of the widow, 
and, as & reasonable and prudent compromise of an existing claim upcn her huss 
* band’s estate, is binding upon the rever:ioners. 
‘Ramsumran Prasad v. Shyam Kumari (3), relied on. 
Appeal No. 18 of 1927 from a judgment and decree of the 
High Court, Bombay (Coyajee and Fawcett JJ. , dated the 22nd 
September 1925, reversing a decree of the Suborlinate Judge of 


Ja'gaum, dated the 20th June 1923. 

The properties in suit originally belonged to one Balmukand 
Thakordas, a Vaishya by caste, who died in 1904 leaving his; two 
widows Champabai and Jankibai surviving him, On the 18th March 
1505, Champabai (who was the senior widow) executed ‘a document, 


Exhibit zo, which is described as a deed of gift, in favour of the 
defendants Nos, 1,2 and3. It was in these terms “ Balmukand- 


(3 i875) L L- R. Bom 97.  @) (1878) L. L. R. 4 Bom. 37. 
(3) (1922) L. R. 49 1. A. 342; I» L. R. 1 Pat. 7415 37 Co L.J. 356 P, C. 


Vor, L7.) i PRIVY COUNCIL; . 


shet Agarwala died of the t6th June 1904, and you (i.e. the first 
three defendants) are his dast-pu/rzs, The deceased Balmukand 
wrote in his will to give land with the object that after him there 
: Should be some arrangement about you and that (your) mainte- 
nance should continue, Accordingly (land) of our ownership of 
mauje Asode (as described below) is to-day given as a gift into 
your possession and enjoyment. The price of the said land is 
Rs. 5000." By 1913 both the widows Champabai and Jankibai 
died. The plaintiffs as reversioners, brought the present suit to 
recover the property which was alienated by Champabai. Various 
defences were raised and several issues were framed in 
the trial Court, of which only the following is now material :— 

“ (3) Whether the gift of properties in suit made by Balmu- 
kand’s widow Champabai in favour of defendants, 1 to 3 is valid and 
_ binding on plaintiffs ?" 

The Trial Court held that the defendants 1 to 3, as the | il'egiti- 
mate sons of Balmukand, were entitled to claim maintenarce 
during their lives, and that the deed of transfer executed by the 
senior widow Champabai was valid and EORR DAR upon the plaintiffs 
reversioners, 

The High Court, while corceding that the defendants 1 to 3 
‘were entitled to claim maintenance out of the estate of their father 
Balmukard to long as they live, came to the conclusion that the 
grant of 1906 by the widow was mych in excess of their legitimate 
claims, * for by exhibit so Champabai purports to-alienate the suit 
properties absolutely in favour of the donees.” Mr, Justice Coyajee, 
who delivered the judgment of the Court, said :— 

** According to the recitals in this document Champabai pur- 
ported to carry out Balmukand's directions in his will, That will 
however is rot forthcoming, and the truth of the recitals is not 
established, Itis therefore only possible to justify the alienation 
on the ground that it was intended to satisfy the claims of the 
donees to maintenance out of the estate of Balmukand. ‘The tran- 
saction is not a gift pure and simple. It is an alienation bya 
Hindu widow of a portion of her husband's imméyeable estate 
‘which could be justified on the ground of legal necessity It may 
be that Champabai was not bound to satisfy claims of this nature 
“out of the income of her husband's estate in her hands, But 
these defendants’ rights were personal to them ; they would not 
` descend on their death to their children, Champabai, however, 
purported to transfer the property absolutely to them, In Exhibit 
5o the value of the property is stated to be Rs, 5000, Within 
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P. C. two years of that transic ion these defendan's were able to sell only 

1930. ' a portion of that property fora sum of about Re, 6000, The trial 

-— 7 u 1 : t 

Raoji Valad Rupa Judge himself expressed a doubt as to whether the git was no 

Kolhati an excessive one. Inthe circumstances, in my opinion, the tran- 

DUE saction is not biading on the plaintiffs, It was, however, contended 
Kunjalal Hiralal J 

Agarwala. on behalf of the respondents (defendants) that the transaction should 





be regarded as in the nature of a settle ment-or a family arrangement. 
There a re, however, no materials on the record to enable us to 
uphold the transaction on that ground." 

The High Court having, accordingly, decreed the plaintiff's suit 
for possession, the defendants preferred the present appeal to His 
Majesty in Council, 

E, B. Raikes for the Appellants. 


The Respondents were not retresented at the hearing. 


During the argument, the following cases (in addition to those 
referred to in their Lordships’ judgment) were cited:  <Ananthaya 
v. Vishnu (1), Parichat v, Zalim Singh (2). 


February, 27. Their Lordships’ judgment was delivered by 


m Sir George Lowndes :—Balmukund Thakurdas, a Vaisya by 
‘caste, died in rgo4 possessed of property of the value of from 12. 
to 15 lakhs of rupees, He left surviving him two widows and three 
sons by a Kolatia concubine named Chunna, The widows inhe- 
rited bis estate, the three illegitimate sons being entitled only 
fo maintenance. After his death there was litigation between the 
widows, which was eventually settled by a division of the estate 
between them. It appears to have been part of the arrangement 
then come to that Champabai, the senior widow, should be respon- 
sible for the maintenance of the illegitimate sons, and on the 18th 

$ March, 1906, by a deed of that date, she transferred to them abso- 
lutely certain lands of the estate valued at Rs, 5,000, in full dis- 
charge of their maintenance rights. Champabai died in 1gr2, ant 
her co-widow in 1913, and Balmukund's estate then passed to his 
reversionary heirs now represented by the respondents in this: 
appeal In 92r they sued to recover the lands the subject of 
Champabai's transfer, on the ground that the deed was not bind- 
‘ing upon them. By this time the greater part of the lands had 
been alienated by the sons and the alienees were joined with them 
as defendants to the suit. The plaintiffs (respondents) settled 
with the alienees of a portion of the property (defendants 6-8) and. 


(1) (1893) I. L. R. 17 Mad. 160. 
(2) (1877) 1. L, R. 3 Calc. 214 P. C. 


Y 


Vor. LI.] PRIVY COUNCIL, 


the suit proceeded against the sons (appellants 1-3), and the other 
alienees (appellants 4 and s). 


In the Courts in India the sons’ right to maintenance was dis- 
puted on the ground that they were not dasifutras of Balmukund. 
The term dasi~utva no doubt originally meant sons of a female 
slave, but in Western India, at all events, it has come to. mean sons 
by a kept mistress of one of the lower castes [see Raki and others v. 
Govind Valad Teja (1) ; Sadhu v. Baiza and Genu (2) ]. This does 
not appear to have been disputed by the respondents, the only 
questions raised being whether Chunna was a kept mistress, and 
in the case of the rst appellant whether Balmukund was his father, 

These questions, which are matters of pure fact, were decided in 
favour ef the appellants by both Courts, They also held concur- 
rently that as dasipzr:is the sons were entitle] to maintenance 
during their lives out of Balmukund's estate, and their Lordships 
have no doubt on tbe authorities that this is correct. The only 
difference between the Courts in India was as to the validity of 
transfer by Champabai, The Subordinate Judge was of opinion 
that it was a fair settlenisnt of the maintenance claim, ard as such 
within the competence of the widow while the Court of Appeal 
thought that it was excessive, and therefore not binding on the 
reversioners. Asa result of their respective fiadings the Subordi- 
nate- Judge dismissed the respondent's suit, and the High Court 


decreed it in full, . 


On the appeal to His Majesty in Council, the respondents have 
not appeared, and their Lordships have, therefore, had no assis- 
tance from counsel on their behalf. 


. The Subordinate Judge held that the widow was not bound 
to pay maintenance charges such as these out of the income of the 
estate, and the learned Judges of the High Court appear to have 
acquiesced in this view, and so far as their Lordships are aware 
there is no authority to the contrary. The widow during her 


lifetime represents the estate, and Mr. Mayne, in dealing with - 


her powers of alienation, states that “she certainly ecannot have 
less power than the manager of a Hindu family” (Mayne’s Hindu 
Law, Section 634). It has also been established by a recent deci» 
sion of this Board [Ramsumran Prasad v, Shyam Kumari (3) | 
that a compromise entered into dona fide by a Hindu widow which 
is reasonable and prudent, and for the interest of the estate is 
binding upon the reversioners. Under these circumstances. their 


(1) (1875) I. L. R. 1 Bom. 97. (2) (1878) I. L. R. 4 Bom. 37. 
(3) (1922) Le R. 49 T. *À. 35425 37 C. L. J. 356 ; 27 C. W. N. 269. 
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Lordships thiuk that the only question in fhis appeal is whether 
the settlement made by Champabai with the illegitimate , sons was 
one of this character, Their right to: maintenance was not for 
the. lives of the widows only, but-for their own. lives, „and 
was in effect a charge upon the estate in whosoever’s- hands it 
might be. It was certainly not unreasonable ‘that a. widow- belong- 
ing to one of the higher castes should think it best to get rid once 
for all of the claims of low caste illegitimate sons, and it has, not 
been suggested that the settlement was other than bonafide. In 
their Lordships’ opinion, therefore, it must be judged ‘merely as- a 
business transaction. "The estate was a large one, and the sons had 
been brought up evidently as members of the family. The Subor- 
dinate Judge, himself a Hindu, thought that Rs. 100" per month 
would have b2en a reasonable sum to allow for the' maintenance of 
the three sons. The High Court dil not disse nt from this estimate 
and it does not.appear to their Lordships to. be in any sense, an 
extravagant one. , At the date of the deed the sons were all young 
men with a P able expectation ;of life, and «Rs; 5,0c0, which is 
recited to be the value of the land transferred, woull therefore 
represent less than five years’ purchase .of their annuity.: Their 
Lordships cannot think that a settlement in full of their claim to 
maintenance upon these terms was . from the point of view of the 
estate other than a reasonable and prudent transaction, The, High 
Court seem to have thought that the value of the land was. zeally 
greater, than the Rs. 5,000 at which it was taken in the deed, , but 
there was no reason why the widow should have understated it, and 
there is no eviderce upon which their Lordships . could rely to show 
that it was worth more in the beginning of 1906, It has no doubt 
increased largely in value since, but it is obvious that the prudence 
of the bargain must be judged colely on the estimation of : value 
at the date when it took place. - 

^ Their Lordships are accordingly of opinion that the ‘transfer 
which the respondents sought by their suit to avoid was one within 
the competence of the widow, and, as a reasonable and prudent 
compromise ôf an existing claim upon her husband's estate, * wag 
binding upon the reversioners, They will, therefore, bumbly 
"advise His Majesty that the decree of the High Court “should bé 
set aside, and the decree. of the Subordinate Judge restored and 
that the respondents should bear the cosis both in the High Cout 
and before this Board. 

T. L. Wilson & Co | Solicitors for the Appellants; 
No one- for the ISeDonoenus - 

K, J. R. U VOR 5$ img ue dell v allowed, 


Vor. LI.] .' PRIYY.COUNCIL; - -- 


C PRESENT :—Zors Aikin, Lord Thankerton, Sir John Wallis 
avid Sir Lancelot Sandei son, 


BAI MANGU AND OTHERS. 

' v — xg 

' “THE BHARATRHAND COTTON MILL S COMPANY 
LIMITED; 


~ 


[ON;.APPEAL-FAOM THE, Hion COURT OF JUDICATURE AT Bompay.] 


Indien Companies Act ( VII of 1913), section 30—Allolment of shares—Con- 
sp coutrack—~Communica Hon of allotment fo proposed shareholder — 
` Executory contract to alot shares. 


* Ordinarily, upon an application ‘for share; a mere allotment of the shares by, 
the company in the name of the applicant does not fer se constitute a concluded 
contract uatil the allotment is communicated to the applicant. 


Gunn S case (1), referred to, l ] 

"There may, however, be a valid executory con tie fcr the allotment of shares 
constituted by offer and communicated acceptance even before allotment i is in fact 
made. 

Consolidated appeal No. 113 of r g27 fram three decrees of the 
High Court, Bombay (Marten and Fawcett /7.), dated the Sth 
October 1924 reversing three decrees of the First class Subordinate 
Judge of Ahmedabid dated the roth July 1922 and dismissing 
three suits which he had-decreed, 


The material facts of the case, for. purposes of the -pre: ent 
report, are sufficiently fuily stated in their Lordships’ judgment. 


- The appellants plaintifs claimed from: ‘the ‘respondent. company 
preference shares asserting that the: Company had ‘agreed in the 
year 1912 to issue to them so many‘preference shares as would at 
their par value satisfy their claims under deposit receipts of the 


Compiny dated the 313t October rgir and issued to the. appellants’ 
in -order of their appeals for Rs, 20,000 ; Rs. 75812 8-o° and: 


Rs. ri 605- 2-8 respectively. sa 

l The High Court (differing from the Trial Judge), held that the 
appellants had not proved any agreement by the. Company to issue 
‘ them preference shares i An respect of the sail deposit receipts, 


. Justice Fawcett concluding -his Toemen in tig toowing 


mu — 

NE S ae not: think that dhe —" of 20th April 1912 could 

confer any right on Kevaldas (the plaintiff to get’ such (i.e. pre- 
(0 (185 7) L. R. 3 Ch. 40. so uova g 
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ference) shares, and the circumstances were no& such as to bind the 
Company to issue preference shares to him to the extént of his just 
dues as a creditor, Ther» would really only b» a contract to do so 
when the Company had actually allotted him the shares and com- 
municated this to him, As laid down in Gunn's case (r), if a man 
applies for shares in a Company, and the directors allot them to 
him, and after the allotment, but before it is communicated to the 
applicant, he withdraws the application, there is no complete con- 
tract and he is not bound to accept them, . Similarly here, there 
was, I think, no contract binding the Company to give the prefer- 
ence shares until at any rate the agents had actually alloted them 
under the authority conferred on them by the resolution. I think 
the minutes show that the question put to Kevaldas was only 
whether he wouid be willing to take prefererce shares, if allotted to 
him, and that there was no definite undertaking to allot such 
shares,” 

Against the judgment of the High Court dismissing their suits, 
the plaintiffs preferred the present appeal to His Majesty in 
Council. 

DeGrusther K. C, Raikes K, C. and G., D. McNair for the 
Appellants; 

Upjohn K. C. and Parikh for the Respondents, 

Their Lordships’ judgment was delivered by 

Lord Atkin:—This is an appeal froma decree of the High 
Gourt of Judicature at Bombay reversing a decree of the Subor- 
dinate Judge of Ahmedabal ani dismissing with costs a suit 
brought by the appellants against the respondent Company, There 
has been much litigation between the parties and others which is 
relevant to the issues that arise in these suits. The course of the 
litigation has been carefully and adequately set forth in the judg- 
ment appealed from of the present Chief Justice of Bombay, who 
has appended to his judgment a valuable table of the relevant dates 
and decrees, The facts have. also been fully set outin the judg- 
ments below. In the view taken by their Lordships it becomes 
unnecessary (o discuss many of the matters that were in contest 
in-the Courts below and before the Board, and their Lordships 
will proceed to state only so much of the facts as is essential to 
explain the reason for. their decision, The respondent Company, 
the Bharatkhand Cotton Mills Company, Limited, was formed in: 
1896. Whe appellant Kevaldas had from the beginning a sub- 
stantial interest in it. He was. chairman and manager, and his . 


(1) (1867) L. R. 3 Ch. 40, 


VoL. LI.] PRIVY COUNCIL, 


firm, who for this pf&rpose may be treated as synonymous with 
himself, was at all material. times until the end of rgrr secretary, 
treasurer and agent of the Company, In that capacity a running 
account existed between Kevaldas and the Company, running into 
large figures, in which Kevaldas appears at some times debtor, at 
others creditor of the Company. In the year t9o5 Kevallas started 
on his own behalf a weaving factory on land which he took on lease, 
The weaving factory was run in close co-operation with the spinning 
mills, which were the business of the Company, and no doubt might 
legitimately serve the Company's interests, In January, 1909, 
however, one of the shareholders, suing for himself and the other 
shareholders, commenced a suit against Kevaldas fora declaration 
that the weaving factory was built out of the Company’s money and 
was the property of the Company, and for an account of the profits 
made by Kevaldas out of the Company’s money used by him. The 
claim to the factory was not persisted i», but on January 26th, r9ro, 
a preliminary decree was made declaring that Kevaldas was liable 
for profits made by the use of the Company's money and directing 
the necessary accounts and inquiries. In April 1914, the Subor- 
dinate Judge, on consideration ofthe report of the Commissioner 
who took the account, dismissed the suit, but in August, 1916, the 
Company's appeal was allowed by the High Court, and a decree 
made in favour of the Company for Rs, 1,46,453, with interest at 
9 percent. as from Miy 15th, rgrio. This money decree was 
executed against Kevaldas’s property between 1916 and 1920, and®a 
sum of Rs, 47,677 was realised. In June, 1923, this Board dis- 
missed an appaal by Kevaldas against the decree.* 

Meantime the circumstanees had arisen out of which the present 
claim by Kevaldas arises, In May, Igro, the Company confirmed 
a special resolution for the purchase of the weaving factory from 
Kevaldas for a net sum of Rs. 3,51,000, “to be brought to account 
in his name,” and took over the (factory as from May r5th, rgro, 
The validity of this sale was challenged in subsequent litigation 
between Kevaldas and the Company, but without success, and the 
debt so created for the purchase price must be taken to be esta- 
blished. The result of bringing it into account with Kevaldas, 
together with a further sum of Rs, 87,975, which was credited as th 
price of stores, etc., taken over, was to convert a debit of nearly a 


lac and a half into a credit to Kevaldas of nearly 3 lacs, This. sum. 


was reduced by drawings until in September, 1911, it stood at 


* See Seth Kevaldas Tribhovanlas v. Sakerlal Bulakhidas, (1923) 28 C. W. 
N. 930—K. J, R, ' 
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something over alac, Oa September rst Kevaldas issusd a deposit 
receipt in the name of the Company to himself, which later he 
endorse to his wife,-and for which a few days later he substituted 
a deposit receipt in the name of his wife;. The acccunt, however, 
was still running, aná on October arst, rgrr, he cancelléd thé 
existing deposit receipt and i ssued three deposit-receipts in varying 
amoirats to his wife and his daughter-in-law and himself amounting 
in ali to Rs. 1,37,417, which was the balance the nstanding to his 
credit, It is not disputed that the wife and daughter-in-law .were 
nominees for Kevaldas, and that the rights of the parties must be 
determined ’as though Kevyaldas alone had held the receipts, In 
August, r911, the Mills had been destroy ed by fire, and later in. the 
year Ksvaldas'decilel to: retire from the position of secretary and 
agent, a position waich he cease] to hold on December zrst, rorr., 

The point of time is now ‘reached at which:the alleged cause of 
action in this suit arose. The Company, being. in some’. financial 
difficulty, determined to reduce its capital and to make ‘an issue of 
preference shares, Of tha- preferenca shares some were to: be 
allotted to creditors in , satisfaction of their debts ;:the. balance was. 
to be available forthe purpose of raising further working capital, 
Kevaldas alleged thit he agreed with the Company to have pre- 
ference shares, allotted to him to the nominal value of the debt 
owing by the Company to him and his nominees, represented by 
the amount of the deposit receipts, with accrued interest.and some 
addition lo the current account, which was incurred between 
October 3rst, 1911, and the actual date of-his resignation, ` In the: 
present suit be claims specific performance of the agreement or, 
alternati vely, damages for nor-delivery. As the company attained 
considerable prosperity durirg the war years and after, the -prefer-. 
ence shares, with arrears of dividend, represent a value much 
greater than the original debt. -The Company deny that there ever 
was a concluded agreement to allot shares to Kevaldas ; .but if there: 
were, they say that the result of the shareholders’ action brought in 
1909 was to show that there never was in fact any balance: due' in. 
1911, and therefore the deposit receipts must - be taken to be’ given. 
without consideration ; or, in the alternative, they say that the 
shares were only to be given: for the ultimate nett indebtedress of 
the Company on'all accounts ; and as against the: debt due on the, 
deposit receipts there must be set off the balance of the amount of: 
Rs. 146,453:0-2 and interest due onthe decree of, August, r916. 
The Subordinate Judge found in favour of Kevaldas that there was 
a binding agreement to allot preference shares in satisfaction of, thé 
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"debt substantially” retresented by the deposit receipts, and decreed: 
specific performar.ce accordingly. 

- The learned Judges of the High Court found that the result of 
the decision of the High Court in the shareholders’ action was 
to negative the existence of any debt which could support the 
deposit receipts; for the amounts found due to the Company 
should have been credited in the current account, and would have 
resulted in a debit balarce to Kevaldas instead of a credit. This 
view disposed of the action, but they proceeded to express their 
Opinion that there was no concluded contract. The opinion of the 
Chief Justice was thatthere wasro consideration forit; a view 
which does not’ dispose of an alleged contract to allot shares for 
such an amount as should be found to be due in the fu ure, Mr. 
Justice Fawcett held that there could be no concluded contract 
until after allotment 1a fact ani communication of the allotment to 
the proposed shareholder, Their Lord:hips cannot uphold : this 
view of the law, There may bea valid executcry contract for the 
allotment of shares constituted by offer and communicated accept- 
ance before allotment is made, If, however, the only facts are that 
there is application for shares to a company, and nothing further is 


done by the company but allotment, there is no concluded contract 
until the allotment is communicated tothe applicant. These are 
the facts in Gunn’s case (1), relied on by the learned Judge; but 


they are not the facts alleged in this case, 

There is ro very clear evidence cf the contract, It consists ef 
the minutes of meetings of the shareholders of the Company and of 
the subsequent conduct of the parties, The material meeting is of 
April 20th, 1912. A resolution was proposed that: “The 
secretaries, treasurers and agents are hereby authorised to allot at 
the. par value of the shares to Kevaldas and to other creditors of 
this Company for their claims so many of the preference shares as 
would be sufficient to satisfy their claims,” After certain amend- 
ments were moved, the minute records: '' Mr. Kevaldas Tribho- 
vandas, on being asked, said that he’ agrees to take preference 
shares in respect of moneys which may be found dae on making 
account of the moneys which may be claimable in his own name, 
in the name of his wife, and in the name of his son, making up the 
amount by calculating interest at 6 per cent,” Latér, on a sub- 
mission of May 11th, 1912, Kevaldas went to arbitration with Mul- 
chand, his then successor in the office: of secretary and agent, as to 
the right to have preference shares, and an award was made that 


' (1) (1867) L. Rv 3 Ch. go. : 
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Kevaldas, his wife and daughter-in-law were bound to take prefer- 
ence shares “ for the amount which may be due to them by the 
Company." There miy be some doubt whether this award, to 
which the Company were not in terms a party, was in itself evidence 
on the isiue ; but Kevaldas subsequently applied to the Court to 
have the award filed in Court, and thereby clearly mads it evidence 
against him, As far as the Company was concerned, they retained 
preference shares to meet any possible claim hy Kevaldas, and kept 
dividends in reserve accordingly. The director,’ report for the year 
ending December 31st, 1919, shows a sum of Rs, 9,005 “ to be kept 
credited for payment of dividend aad shares, which would on a 
rough estimate come to this amount, till the disposal of that suit ; 
that is pending against the family of Kevaldas and others in the 
event of its being held that shires should b: given to them,” In 
the present suit the Company, pleading before the decree of August 
22nd, 1916, had been givanin their favour, alleged in pira. 30 of 
their written statement that thouzh nothing was due to the plaintiff, 
* yet ifon accounts being taken (if any amount be found due to 
him) we were andare always prepared to give him preference 
shares for the amounts which may justly be fouai due to him, and 
to accept such preference shares he has given his consent,” It 
appears to their Lordships, on consideration of the whole of the 
minutes, correspondence ani other fact, including those above 
referred to, that there was a concluded contract between Kevaldas 
aad the Company to take preference shares for the amount which 
he should be entitled to claim. | 

But in ascertaining what that amount is their Lordships have no 
doubt that the balance of the sum due on the decree must be taken 
into calculation. The offer of the Company to allot preference 
shares to creditors for their claims can only mean for their just 
claims, not for what they miy put forward as their claims, It 
appears to their Lordships to have been accepted in this sense by. 
Kevaldas. There was at the tima of the offer the suit pending by 
the shareholder, which claim:d that Kevaldas was indebted to the 
Company, and, though at the time a majority of the shareholders 
were hostile to the suit pxocaediag, they were powerless to stop it, 
and, in fact, it continued. The present suit was brought in 1914, 
and it appears to their Lordships that the defendants were clearly 
entitled to raise the question what the true amount ofthe claim 
was, and though when they pleaded originally the shareholders’ suit 
had been dismissed, yet after the appeal was allowed in 1916 and ia 
decree for Rs. 1,46,453 given, they were entitled by amendment to 


+ 
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bring that sum into *the account, and their Lordships entirely 
approve of the decision of the High Court to admit the amendment, 
In this view of the case it is immaterial to decide whether there 
have been in existence two debts, one due by Kevaldas to the 
Company, and another due by the Company to Kevaldas, or only 
one, the balance of a current account in which the items relied on 
appear on either side. The substance of the matter is that the 
Company only agreed to satisfy the creditors’ just claim: such a 
claim as he might have proved ina liquidation, and that in the 
present case Kevaldas's claim can only be ascertained by deducting 
from the amount owed to him by the Company the amount he owes 
the Company. Inasmuch as the balance is in favour of the Com- 
pany the suit fails, 

Their Lordships ascertained from Counsel for the Company that 
they were prepared to accept this view of the case, wbich their 
Lordships had formed on the conclusion of the appellants’ argu- 
ments. It became unnecessary, therefore, for their Lordships to 
form a final opinion upon the view expressed by the learned Judges 
of the High Court that the Compiny were entitled to treat the 
items making up the amount for which the decree was obtaired as 
items which should have been included in the current account 
between Kevaldas and the Company, so that the credit balance for 
which the deposit receipts were given disappeared, and Counsel of 
the Company were not asked to support this finding. Their Lord- 
ships content themselves with saying that, as at present advisede 
they find it difficult to see how the Company can consistently use 
the items to destroy contra credits, and at the same time obtain a 
money decree forthe full amount of the items and proceed to 
execute it accordingly. Ifthe case hal turned on this they would 
have required further argument. 

A further complication arose in the suit, which might well have 
disposed of the plaintiff claim at an early stage, It appears that, 
on April rath, 1912, Kevaldas mortgaged by assignment the three 
deposit receipts in question to one Tulsidas to secure a pre-existing 
debt, and notice of the assignment was duly given to the Company. 
Tulsidas was a party to the present suit and obtained from the 


Subordinate Judge a decree for the full cash amount due on the* 


receipts, Oa appeal the High Court intimated that Tulsidas took 
subject to equities, and thereupon by consent of all parties a con- 
sent decree was made which, as amended on March 2nd, 1922, 
provided that the Company paid Tulsidas the balance due to him, 
Rs, 86,444, with interest at 7 per cent. from October 31st, 1920, 
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P, C. This payment was subject to the right of thé Company to be cre- 
1930." dited with the amount against any sum that should be found to be’ 
Mo cd due to Kevaldas on the deposit receipts, and was to be without 
Bai, Mange 


prejudice to all other contentions which might be raised by the 
iy oed parties,’ The assignment to Tulsidas would appear to preclude any 
pany, Ltd. right of Kevaldas to put the deposit receipts in suit in 1914, and if 
Lórd Athi the payment by the Company to Tulsidas was on the footing of an 
— assignment by Tulsidas of his rights on the deposit receipts, Keval- 
das would ‘be in difficulty in asserting any claim. The compromise 
is inartificially stated ; but it appears to their Lordships that the 
true view is that, as far as the rights of the parties in this suit are 
concetned, Tulsidas disappears as though there never had been an 
assignment to or by him, and that Kevaldas acknowledgés that ‘the 
Company are entitled: to recover from him by deduction from the 
deposit receipts if possible, if not, by any other way the amount 
which they paid to Tulsidas under the compromise. In tbe view 
taken by their Lordships this sum falls to be deducted in the first 
instance fiom the sum due to'the deposit receipts, 
On the conclusion of the arguments for the appellants their 
Lordships gave the parties an opportunity of agreeing the figures 
if possible on the footing ofthe view of the case expressed abcve, 
Unfort unately, agrecment as to the exact amount could not be 
reached on the information available in England. All parties, how- 
ever, have: assented to the convenient procedure adopted by thé 
Court of Appeal of expressing, in one decree the financial result of 
the relations between the parties ircludirg decrees now standing 
against either party. Their Lordships are unable to ascertain the 
precise figures, a task which will devolve upon the Courts in India, 
The decree of the High Court requires to be varied, but the appel- 
lant sub stantially fails, and must pay the costs of the appeal,- -An 
account must be taken to ascertain how much should be credited to 
Kevaldas in respect of.the amount of the deposit receipts with 
interest and in respect of the dividends claimed to.be deducted by 
the respondents in the execution. schedule, the dividends to be 
credited as tHey fall due with interest, if any interest is payable 
under the articles. On the other hand the Company are entitled 
*to be ciedited with the payment to Tulsidas with interest in 
accordance with the consent decree cf March and, 1922. They are 
also entitled to their decree dated August 22nd, 1916, for 
Rs.:46,453, with interest from May rsth, 19xo, less the sums 
realized on execution which must be ascertained and capital sums 
and, interest adjusted accordingly. itis desirable that the balance 
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so ascertained shouldbe tbe only sum ‘for which execution should: 
be permitted under the cecree of August 22nd, 1916 : and the Court: 


will determine the form of decree by entering up satisfaction .or 
otherwise which will best achieve this’ result. There should be a 
stay of execution of the decree of August 22nd, 1916, until any 
further order which the Court in its discretion may make, In the 
result the decree of October 8th, 1924, is valicd by the omission of 
paragraphs 2 and s otherwise it will stanJ, The case is r.m'tted to 
the High Court to be dealt with in accordance with their Lordship»’ 
judgment, Th:ir Lordships will humbly advise His Majesty 
accordingly, : l 


` Starley Johnson & Allen; Solicitors for the Appellants. 
T. L. Wilson & Co.: Solicitors for the Respondents, 
K. J. Re Decree of High Court varied, 


PRESENT: Lord Tomlin, Sir Lancelot Sanderson and Sir 
Benod Mitter, s 


BABOO ASHARFI LAL, Y dug 

x - ` v E T 9. : 
THE JUDGES OF THE HIGH COURT OF JUDICATURE . 
AT ALLAHABAD, -` 


‘fOn. APPEAL FROM THE HIGH COURT OF JUDICATURE AT 
ALLAHABAD, | 


Legal Practitione rs ‘Act (X VII of 1879), section yossbraseare onu conduct— 
Precision in charge— Pleader accepting brief and acting for a party while’ 
his exclusive retainer in faveur of the opposite party was sill running. 


: . While the charge of ‘funprofessional conduct" against the apoeni ‘(a plea: 
der) was that in a certain. suit he made an unfair use of his position as legal 
adviser of one of the parties and' forced it ta agree to give him a fee Of 
` Rs. 12,000, and that he did nothing for.such party tiene to file his vakalat: 


namah. ü =. he tun y 
' - Held, that the charge being in the nature of a criminal charge, was one 
which demanded precision in statement and  strictness in proof. The Privy- 
Council held that it was framed in vague terms, giving no indication of the 
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P. C. real gravamen of the charge, and that the evidence was? insufficient to establish 
10197: it. 
N The appellant (a pleader) was accused of unprofessional conduct, under the 


Baboo Asharfi Lal Legal Practitioners Act, 1879, sec, 13, in that having bsen standing counsel of 


V, 
The Judges of the the Agra Mills, Ltd for over six years under an agreement not to give advice or 


2 High Court of Judi- — to conduct cases against the Mills, and having obtained an increment to his 
cature at Allahabad. 


retainer on the express undertaking that he would not appear for Messrs John 

` (who were the trustees for the debenture-holders in the said Mills), he advised 
Messrs John in preparing their suit (to enforce the debentures) and that he got 
his junior to file the plaint in the said suit against the Mills. 

Held, that the appellant, in making himself responsible for the filing of the 
plaint in the debenture-holders’ suit against the Milis and in accepting a brief 
from the plaintiffs in that suit ata time when his exclusive retainer in favour 
of the Mills was still running, acted in violation not only of the principles which 
govern the conduct of a legal adviser, but of the ordinary principles of good 
faith as between man and man, and that his conduct was ‘‘grossly improper con- 
duct in the discharge of his professional duty” within the, meaning of the Legal 
Practitioners Act, 1879. 


Appeal No. gg of 1928 by special leave from a judgment and 
order of the High Court, Allahabad (Lindsay, Boys and Banerji 
JJ.), dated the 23rd January 1928 made under section 14 of the 
Legal Practitioners Act, 1879, finding the appellant guilty of three 
charges of professional misconduct and ordering him to be suspen- 
ded from practice for four years from that date. 


* 


The material facts of the case appear sufficiently fully from their 
Lordships’ judgment. 


The High Court, in holding that three of the charges (set out in 
their Lordships! judgment) were established, concluded their 
judgment as follows :— 


* The evidence then, both direct and circumstantial, justifies 
the finding of the District Judge on the first, second and sixth 
charges, and Asharfi Lal has rightly been found guilty of dishonest 
and unprofessional conduct in his relation with the Mills company 
which had been employing him as standing counsel, Itis evident 
that for several’years prior to May 1927 he had been engaged in 
double dealing and supporting the cause of an adversary whose 
suits brought the company into a position of danger and difficulty. 
This stage having been reached, Asharfi Lal made up his mind to 
desert the company to which he was bound, and made an unfair 
use of his position to extract from the company an agreement to 
pay him a large fee which he had not earned and which he did not 
intend to earn”, 
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The learned Judgés, in passing a sentence of four years’ suspen- 
sion from practice, observed as follows :— 


“As to the action which may be taken against Asharfi Lal in 
view of these findings it has been argued that this Court ought not 
to do anything more than issue an injunction restraining Asharfi 
Lal from appearing for the Johns against the company, either in suit 
No. 126 of 1926 or in suit No. 84 of 1927. But the gravity of 
charges of which Ashar Lal is guilty demands action much more 
severe than this, 


"Asharfi Lal, we are told, has been in practice for a long time 
and has attained a position of eminence in his profession. There 
is therefore no possible excuse for the dishonest and unprofessional 
conduct of wbich he has been convicted. Nor can his conduct in 
connection with the present enquiry be lightly passed over, He 
has, as has been shown, resorted to «quivocation, evasion, and 
deliberate falsehood in order to meet the charges made against 
him, and we have seriously considered whether such gross miscon- 
duct has not disqualified him permanently from being allowed to 
remain in a profession which demands the highest standard of 
integrity. We feel reluctant, however, to resort to such an extreme 
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measure and have, after much deliberation, decided that a sentence - 


of four years’ suspension from practice will adequately meet the 
requirements of the case," From the said order of the High Court 
the appellant obtained special leave to appeal to His Majesty in 
Council, 


Dunne, K, C, and Wallach for the Appellant, 
DeGruyther K. C. and Raikes K.C, for the Respondents, 
Their Lordships’ judgment was delivered by 


Lord Tomlin :—This is an appeal from an order dated the 
23rd January, r928, of the High Court of Judicature, Allahabad 
whereby the appellant, a pleader practising at Agra, was suspended 
from practice for four years from the date of the order on the 
ground that he was guilty of professional misconduct in respect of 
three out of six matters charged against bim. 


The order was made after enquiry ard report by the District" 


Judge of Agra under section r4 of the Legal Practitioners Act 
(XVIII of 1879). The jurisdiction of the High Court to suspend or 
otherwise.punish a pleader practising in any subordinate Court 
arises after report by the Presiding Officer of such subordinate 
Court that the pleader has been guilty of any of the offences men- 


December, 13. 


Uie 


450 


Baboo-Asharf Lal; 


Ve 
The Judges of the 


High. Court of Judi- , 
cature at t Allahabad., 


Lord : Toulin, 


THE CALCUITA LAW JOURNAL, - [Vor. LI: 


tioned in section 13, of the Act, These offence? include fraudulent or 
grossly,improper conduct in the discharge of his professional duty. 

Of the six charges made against the appellant, the three .upon 
which the High Court found him guilty were as follows :— à 

“ (1) That having been Standing Counsel of the Agra United 
Mills, Limited, employed by Kunwar Ganesh Sinha since 25th 
April, I925, on 27th May, 1927- you filed a vakalatnama. on 
behalf of Major A. U. John,a plaintiff in Suit No. 1:6 of 1626 
in the Court of the Additional Subordinate Judge, Agra against 
Kuer Ganesh Sinha, the Agra United Mills, Limited, and other 
defendants." 

* (2) That having been Standing Counsel of the Agra United’ 
Mills, Limited, for over six years únder an agreement not to 
give advice or to conduct cases against the Mills, and having 
obtained an increment to your retainer on the ‘express undertaking 
that you would not appear for Messrs John against the Mills, you’ 
advised Messrs John in preparing their Case No. 84 of 1927 
against the Mills, and you got your junior, Mr, Baboo Lall to file 
the plaint.” 

E (6) That in suit No. 126 of 1926, in js Court of the Addi- 

tional Subordinate Judge, Agra, you male an unfair use of your 
position as legal adviser of the Agra United Mills, Limited, and 
forced the Mills to agree to give you a fee of Rs, 12,00-. That 
you did nothing for the Mills except to "fle your vakalatnama,” 
* At the end of the hearing before their Lordships’ Board their. 
Lordships being of opinion that the first and sixth charges had not' 
been made out, but that the second charge was established, intimat- 
ed that they would humbly adyise His Majesty that the suspension 
should cease as from the 22nd November, 1929. l 

{tis now necessary for their Lordships to give the reagons 
which led them to this conclusion, 

For this purpose a statement of the’ relevent facts i is’ required, 

In 1920, Messrs John Bros, the owners of a mill at Agra sold 
the mill to the Agra United Mills Company, Limited. The sum 
of 50 lakhs of rupees, the purchase price or part of the purchase 
„price, was satisfied by the issue- to the vendors of debentures of 
the Company. There was a debenture: trust deed, of which Messrs 
John Bros were the trustees. 7 oa ; "ü 

In January, 1921; the appellant was- md Standing. Coun; 
sel of the Company. ‘He also from timé totime acted on. behalf 
of Messrs, John Bros. Their Lordships are satisfied that both the 
Company and Messrs, John Bros, - were- fully. aware of the 
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Appellant’s position and that neither of them eee any objection P. C 


to it. i í 1929. 

- Qa the 3rst January, 1924, the n wrote'to the Company pi Ashar Lal 
a letter setting out what he described. as ** the terms we settled the 
l i " l The Judges of the 
other day about my fees, etc., for Court cases," The letter was not High Couit of Judi- : 
answered, but their Lordships are satisfied that in subsequent tran- cature at Allahabad, / 
sactions fees were paid by the Company to the appellant upon the Lord d Tomlihs 


basis of the terms set out in. the letter. — 


In 1924 a cuit was launched by ot in the name of the Company 
against the debenture-holders, attacking the validity of the deben- 
tures, The suit was dismissed by consent on the 28th May, 1923. 
It does not appear that the appellant had any part on either side 
in this suit, but it may have brought to his mind the possibility of 
conflict between the respective interests of the Company and Messrs 
John Bros. 

At any rate, on the 250 September, 1925, the appellant wrote 
to the Company a letter in which he referred to.the possibility of 
a conflict of interests between his two' clients, and stated that he 
had decided to give up Messrs John Bros and act only for the 
Company. 


Thereafter he ruled himself by ‘the terms of that letter, and 
their Lordships do not accept his story that, notwithstanding the 
letter, he was to be free to advise Messrs John Bros. in respect 
of their debentures in the Company. e 


On the:zoth May, 1926, Messrs. John Bros, and other shares 
holders of the Company filed a suit in the Court of the Subordinate 
Judge at Agra against the Company and a number of firms, com- 
‘panies and individuals who had acted or were acting as managing 
agents of the Company or as directors or agents of such managing 
„agents claiming for the benefit of the Company against the 
defendants other than the Company large sums alleged to have been 
fraudulently misappropriated -by such eclendants or ‘some of 
them, 

. The defendants odor than the Gopa held a thajority of the 
hares in.the Company and controlled the Company. The appel- 

‘lant as pleader for the Company received his instructions from 
Ganesh Sinha, one of such defendants—Ganesh ‘Sinha was manag- 
ing director of the Darbhanga Trust, Limited, the managing -agents 
cf the Company,.ard as such directed the . affairs of the Company. 


On-the-4th -August, 1926, the appellant, under instructions 
: from Ganesh.Sinha, made a statement ‘to the "Court to -the effect 
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that, as the.suit was for the benefit of the Confpany, it was unneces- 
sary for the Company to fiie any written statement, 

Later on in August, 1926, a suit committee was setup by the 
majority share-holders, which apparently desired to get rid of the 
appellant as pleader on the record forthe Company, and on the 
24th January, 1927, an application was made to substitute on the 
record as plzader for. the Company one Din Dayal in place of the 
appellant. The application failed, the Judge saying “ that, 
though figuring as a defendant, the Mills are virtually plaintiffs in 
the case,” 

In the meantime, the appellant had made a claim to Ganesh 
Sinha to be paid Rs, 15,002 as his fee as pleader for the Company 
in the suit calculated in accordance with the terms of the letter 
of the 3rst January, 1924, 

Ultimately the claim was settled on the 17th March, 1927, by 
payment to the appellant of Rs, 12,000. Itis this payment which 
is the subject of the sixth charge. 

Oa the 21st Marcb, 1927, the Company received a notice dated 
the 17th March, r927, from the debenture-holders of their intention 
to enforce their debentures. 

On the 25th March 7927, an answer to this notice was sent 
to the debenture-holders. The answer was signed by Swarup, 
pleader for Ganesh Sinha, Itis said to have been drafted by the 
appellant. This the appellant denies, but his denial was not 
4ccepted by the District Judge or the High Court. The matter 
is, in their Lordships’ opinion, of little importance. In their Lord- 
ships’ opinion the appellant at this time or shortly afterwards made 
up his mind that in the debenture-holders’ suit, which’ was then 
being threatened, he would act for the plaintiffs against the Com- 
pany. At the same time, their Lordships are satisfied (and in this 
respect they differ from the High Court) that the appellant never 
intended to give up his position as pleader for the Company in the 
suit of 1926. 

On the 13th May, 1927, the appellant informed Ganesh Sinha 
of his inténtton to act for the debenture holders, and about the 
same time he accepted a brief for such de benture-holders, 

On the 14th May, 1927, the plaint in the debenture-holders' 
suit was filed by one Babu Li al, who admittedly was the appellant's 
junior, acting under his directions. 

"On the 17th May, 19:7, Ganesh Sinha wrote to the appellant, 
protesting against the appellant’s action and pointing out in effect 
that the appellant had, while acting for the Company, received 
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information which wóuld necessarily embarrass him if he acted for 
the debenture-holders, The appellant’s answer on the arst May, 
1927, was a long and violent letter, in the course of which he said, 
“ Please-theréfore note that I sevr my Connection with you abso- 
lutely from this-date-except that I insist on representing the unfor- 
tunate deferdant Compai.y, the Agra United Mills, Limited, in suit 


No. 126 of 1926, because J cannot resist the conclution that if I 


am eliminated therefrom you will do your utmost to sacrifice it, 
Any effort to supplant me in order to serve your own dishonest ends 
will be resisted by all the force and energy I can command,” 
On'the 25th May, 1927, Ganesh Sinha -caricelled the appellant’s 
vakalatnama, and applied to the Court in the suit of 1926 to 
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remove his name from the record as the Company's pleader, and on . 


thé follgwing day his name was remcyed on the ground that his 


vakalatnama had been cancelled. In the course of the hearing of ; 


this application Ganesh Sinha made a declaration to the effect that 


the Company had always been treated as a co-plaintiff and would - 


continue in future to accept the status of co-plaintiffs, 


-On the day on which the last-mentioned application was made 


the appellant applied Ly petition to the District Judge for advice 
as to whether he could properly appear for the plaintiffs in the 
debenture suit. This petition was forwarded to the High Court by 
the District Judge and on the 31st May, 1927, the High Court told 


the District Judge that the appellant must decide this matter fore- 


himself, 


, On the 26th May, 1927, the Company, acting through Ganesh - 


Sinha, petitioned the District Jadge under the Legal Practitioners 
Act to take áction against the appellant on the ground that he 


had been guilty of professional misconduct. The charges were - 


further expanded in a 'secord petition on the 28th May. 


On the 27th May, r927, the appellant filed a vakalatnama’ " 


inthe suit of r926 on behalf of one of the plaintiffs, The Com- 


pany, through Ganesh Sinha, at once applied to the Court to ` 


prevent. the appellant from doing so, The Subordinate Judge 
refused to-interfere, saying, “I do not think there is anything 
to preclude him from doing so, as the Mills Company has been 
and is being treated virtually as a co-plaintiff, the suit being for 
its benefit,” 


Subsequently the defendants ín the ‘suit of 1926 raised upon 


the pleadings an issue as to ‘the validity of the debentures, and’ 
this apparently led the Additional Subordinate Judge to take ' 
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the view that the appellant could not contirfue to act for oae of 
the plaintiffs in that suit, 

. Out of this confused welter of happenings one thing only 
emerges clearly, that the appellagt had no true appreciation, of 
the principles which should guvern the conduct of a professional 
legal adviser. This is the more apparent because, in regard to 
the matters the subject of the first and second charges, he affected 
no concealment in what he dil, but openly asserted his right to 
pursue the course he had marked out for himself. 


Their Lordships are of opinion that- the appellant, in making 
himself responsible for the filing of :the plaint in the debenture- , 
holders’ suit anl in.accepting a brief from the plaintiffs in that 
suit at a time when his exclusive retainer in favour of the Company 
was still running, acted in violation not only of the principles 
which govern the conduct of a legal adviser, but of the ordinary 
principles of good faith as between man and man, Their Lord- 
ships do not think that such a course would, have been justified 
in the circumstances of the present case even if the retainer had 
been first determined. In their Lordships’ judgment, the: conduct 
of the appellant was irregular in form and improper in substance, 
and was “grossly improper conduct in the discharge of his 
professional duty" within the meaning of the Act. 


Their Lordships therefore think that the. second charge was 
made out. : 

With regard to tLe first charge, based upon the appellant 
having acted for a plaintiff in the suit of 1926 after bis retainer for 
the Compary was determine], their Lordships are impres:ed by 
the contemporaneous facts that the Subordinate Judge approved 
the course pursued by the appellant, and that Ganesh Sinha had 
declared to the Court that there was no conflict of interest in the 
suit of 1926 between the Company and the plaintiffs. The view 
taken by the learned Subordinate Judge does not commend 
itself to their Lordships, but they do not think that in the circum- 
stances which have been indicated the conduct of the appellant 
in this matter, though unwise and to be regretted, amounted to 
“srossly improper conduct in the discharge of his professional 
duty.” 

The sixth chargeis of a different character. lt isin the 
nature of a criminal charge, It is one which demands precision 
in statement and strictness in proof. In was in, fact framed in 
vague terms, giving no indication of the real gravamen of the 
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charge, and in thew Lordships’ opinion the evidence adduced 
was insufficient to establish it. 

The appellant has been suspended from practice since the 
23rd January, 1928. Their Lordships are of opinion that the 
appellant will have been adequately punished if the suspension 
ceases as from the 22nd November, 1929, and that the order of 
the High Court should be varied accordingly, but without any 


.. variation in that-order so far as it relates to costs, 


A 


Their Lordships will therefore bumbly advise His Majesty 
accordingly. : 

There willbe no costs of this appeal. 

T. L. Wilson & Co: Solicitors for the Appellant. 

Solicitor, India Office: Solicitor for the Respondents. 


K.J R. : Order of High Court varied 


PRESENT: Viscount Sumner, Lord Thankerton and 
Sir Binod Mitter, 


ATTA MOHAMMAD, 
o. e 
THE KING EMPEROR, 


[Ox APPEAL FROM THE HIGH COURT or JvpicATURE AT LAHCRE.] 


Criminal enses — Privy Council, nof a Court of Criminal Appeal— Infringement 
of statutory requirements of procedure —Irregularity in charge, Óc., not 
` resulting in substantial failure of justice. 

The Privy Council, in advising His Majest y, does not act in criminal matters 
as a Court of Criminal Appeal, and is not concerned to regulate procedure of 
Courts in [ndia or to criticize what is mere matter of procedure. Their Lord- 
ships’ Board will not interfere, merely because certain feguire geste of procedure 
were not satisfied unless there is anything that outrages what is due to natural 
justice in Criminal cases ani the irregu'arity complained of has in fact occa. 


sioned a substantial f:i'ure of Justice. 

Appeal No. 114 of 1929, by special leave, from a judgment of 
the High Court, Lahore (£forde and Hilton J/.), dated the 29th 
April 1929 which confirmed a judgment of the Sessions Judge of 
Mianwali, dated the 7th February, 19.9, one the appe nant of 
murder and sentencing him to death, 
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In or about the month of November rg28ethe Magistrate of the 
Mianwali District inquired into the case against the appellant and 
six other prisoners, who w2 re accused of offences punishable under 
Sec. 302 of the Penal Cade (murd: r) and other sections, and on the 
3oth November 192 8, the Magistrate committed all seven for trial 
to the Sessions Court upon the following charge, viz., ;—'* I, Amir 
Niwaz Khan (Magistrate, first class, hereby charge you, Atta 
Mohomed, Hassan Khan, Ahmed Khan, Niwaz Khan, Umar Khan;,, 
Abdul Karim Khan and  Faizullah Khan, as follows :— 

" That you on the sth day of September 1928 at , Mochh were 
members of an unlawful assembly armed with deadly weapons and 
in prosecution of common object and in furtherance of common 
intention of which, one of the members, Atta Mohomed, caused the 
death of Ghulam MohomeJ, and you allare thereby under sections 
149 and 34 of the Indian Penal Code guilty of causing the death of 
the said Ghulam M ohomed and, thereby committed an offence 
punishable under sections 302, 149, 148 and 34 of the Indian Penal 
Code, and within Sessions Court cognizance. 


" And I hereby direct that you be tried by the said Court on 
the said charge. ” 


In so far as the charge under Sec. 34 of the Penal Code was 
concerned, this was added by the Court at the request of the 
Public Prosecutor by virtue of Sec. 227 ofthe Code of Criminal 
Procedure. 


: They were tried by the Sessions Judge with the aid of four 
assessors. The trial commenced on the 4th of February 192g. At 
the beginning of the trial tbe charge (as set out above) was read out 
and explained to the accused in accordance ‘with Sec. 271 of the 


' Criminal Procedure Code. 


The first report of the offence was made by an eye- -witness of the 
occurrence at the nearest Police Station on the 5th September 1928, 
the date of the murder. It set out that the deceased was attacked 


.by the ‘accused in circumstances which, if true, amounted to 
- murder, and that’ the fatal blow was struck by the appellant, 


The evidence for the prosecution, which irciuded the statements 


“Of five eye-witnesses, supported the allegations. which were set cut 


in the first. information report. The examination of , the appellant 
duly recor ded before the Committing Magistrate was tendered by 
the prosecution and read under Sec, 287 of the Code of Criminal 
Procedure, It was as follows :— 

* Q.—Did you along with the other accused armed with deadly 
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weapons and forming*in unlawful assembly go to the complainant’s 
house on 5th September 1928:ani murder Ghulam Mohomed ? 

“ A, —I will make my full statement before the Sessions Court. 

“ Q.—Have you to say anything else ? 

* A,—No. ” 

In his statement in the Sessions Court the appellant said that he 
“ was not present and did not assault Ghulam Mohomed ” and that 
a false case had been brought on account of enmity. He produced 
evidence seeking to establish an alibi, which was disbelieved by the 
Sessions Judge and the assessors, 

" The learned Sessions Judge delivered judgment on 7th February 
1929, finding the appellant guilty of intentionally causing the death 
-of the said Ghulam Mohomed. The material part of the judgment 
of the learned Judge concerning the appellant is as follows :— 

‘ There is, however, no doubt whatsoever, regarding the guilt of 
Atta Mohomed, accused. As he stabbed the deceased in the chest 
‘with a spear, inflicting a wound 317 inches ‘deep, he cannot but be 
said to have intended to cause death. I, therefore, hereby convict 
Atta Mohomed, accused, under Sec. 302, Penal Code, for the 
murder of Ghulam Mohomed and sentence him to death, ” 

The other accused he acquitted, statirg that there was hardly 
anything against them even accordirg to the prosecution evidence. 

An appeal by the appellant was dismissed by the High Court, 
-Lahore on the 29th April 1929. The learned Judges (Z/forde and 
Hilton J/.) concurred with the findings of the Sessions Judge an& 
concluded their judgment as follows : — 

.z; “ Tosum up. There is no evidence that Ghulim Mohomed was 
killed anywhere but-at his own house or at any other time than sun- 
set, and the presence of at least three eye-witnesses at that time and 
place is consistent with probability. They have from beginning 
consistently assigned the fatal blow to Atta Mohomed inspite of the 
fact that he-1; not proved to be more particularly obnoxious to them 
than the other men of his party. The assessors were unanimous in 
believing the evidence of the appellant's guilt, There are no 

cogent grounds for disbelieving. that evidence, E 

“ Finally, it is contended that the offerce was not one of 
murder, but laving regard to the nature of the weapon used a.d to 
the fact that the appellant had gone armed tothe house of his 
opponent and struck his victim at sight, he cannot reasonably be 
credited with any other intention than that of causing death, For 
these reasons I would dismiss the appeal of Atta Mohomed and con 
firm the sentence of death, " 
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The appellant by special leave appealéd to His Majesty in 
Council against the judgment of the High Court, 

E. C. Morey for the Appellant. 

Dunne, K. C, and Wallach for the Respondent. 

Their Lordships’ judgment was delivered by 

Vissount Sumner :—As this is a capital case, and as the co 
viction took place so long ago as February last, their Lordships 


think it best to give their reasons for the conclusion at which they 


have arrived, without taking further time to put them into writing.: 
The appellant’s conviction and sentence having been confirmed 


' on appeal, he applied to their Lordships last July for special leave 


to appeal, His petition was allowed, his point being in substance 
that he had been convicted without having had a fair opportunity of 
knowing what the charge was that he had to meet, and particularly 
of raising defences other than the one raised, or of relying on any 
circumstances which would have reduced the offence to a minor one, 


.Under those circumstances their Lordships did what they rarely 


have occasion to do, and advised His Majesty in Council to grant 
special leave ex a&4ndanti cautela, so that it might be discussed at 
length whether he had in truth been deprived of so important an 


opportunity. 


Mr. Morey has put the case before their Lordships, as he always 
: does, with great clearness and fairness, ‘He complains that the 
charge recorded was that Atta Khan (Mohammad ?) anda number 
‘of others, seven in all, were members of an unlawful assembly 
armed with deadly weapons and that in prosecution of a common 
-object and in furtherance of a common intention one of the msm- 
“bers, Atta Mohammad, cause the death of Gaulam Muhammad, 
vand all were thereby, under Sections 149 and 34 of the Indian 


‘Penal Code, guilty of causing the death of Ghulam Muhammad, 


and thereby committed an offence ‘punishable under Sections 302 
149, 148 and 34 of the Indian Penal Code. Section 34 was intro- 
duced by way of amendment or addition afterwards, The phraseo: 
logy of the charge is common, but it is true that of these sections 
which are mentioned one after another, some refer to the substance 


; of the offe: ce, and others, or one, at any rate, of them, to the 


punishment of the offence. 


As the result of the trial, the appellant alone was fouid guilty, 
but he was found guilty of being the, intentional cause of the death 


‘of Ghulam Muhammad, He appealed, and aim ttedly his notice 


of appeal contained no suggestion whatever of the case that is now 
made on his behalf, He had pleaded an alibi at the trial, and in 
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his grounds of appeale he embodied various criticisms upon the 
weight of the evidence, and then he added that an assault under 
these conditions would amount to private defence, and that the 
offence does not amou. t to murder and that the sentence called for 
should lave been much lighter. 

He appeared by an advocate on the appeal and had been legally 
defended at the trial, and it is as clear és possible that, with full 
knowledge of the course which the trial. had taken, neither the 
appellant himself nor those who represented him had any sense 
whatever of the injustice that is now urged or any idea of his having 
been deprive] of the opportunity of knowing the charge o: which 
he was tried or of raising defences appropriate to that charge. The 
argument is that because there was no specific mention of Section 
300 of the Indian Penal Code as the section under which he was 
being proceeded against, and because he was charged, as a inember 
of an unlawful assembly, with acting with a common object and in 
furtherance of a common intention, ke being the person who struck 
the blow, the acquittal of all the other persons put an end to that 
charge, and the possibility that he might be nevertheless convicted 
under Section 300 was one that had never been explained to him 
properly or atall, and one which it must be taken did him the 
serious injustice of misleading him as to his true; position and 
depriving him of what might have beena successful defence, 

. The proceedings on the appeal, however, make it quite clear 
that in fact he was deprived of ro proper opportunity, that the 
nature of the charge was quite sufficiently known to him and to the 
advocate who appeared for him, and that he was unconscious of 
having suffered any wrong of that kind until the appeal fell into 
able bands in this country. 

It is well to add that there has been no: complaint.that he was 
not ‘separately indicted, and no reliarce has been placed on 
Section 233 of the Criminal Procedure Code ; the case has been 
solely put upon departure from the statutory provisions as to stating 
and explaining the particular charge, which has besn proceeded 
with, . 

Under these circumstances their Lordships think it quite plain 
that there has been no departure from the requirements of natural? 
justice, and that there has been a trial which in all substance was 
fair and which,has given the prisoner every real opportunity that 
he required to understand the charge and make his defence, 

The practice of their Lordships’ Board is so well settled with 
regard to such a case that itis unnecessary to cite authorities or 
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P:C,  , to re-state principles. The most that is said" here is that certain 
1929. statutory re qui 1e ments of procedure were not satisfied, and as their 
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MR I Lordsh ips have so often had occasion to say, India is provided by 


v. law with a complete and carefully devised Criminal Procedure Code 
The SHIRE Emperors applicable to the Courts of criminal review, which have considered 
Viscount Sumner, this case and the functions of which have been discharged. Theig 
mE Lordships, in advising His Majesty, do not actin criminal matters 
as à Court of Criminal Appeal, and are not concerned to regulate 
procedure of Courts in India or to criticize what is mere matter of 
procedure. Accordingly, their Lordship; find it unnecessary to 
discuss the points which have been raiged as tothe propriety of 
such a form of indictment as this, as to the utility and extent of 
explanations such as the Code refers to, and as to the validity of 
such sections as Section 225 as an answer to any irregularity that. 
there may have been. Tney do rot desire it to be understood that 
they think that the contentions raised on behalf of the appellant on 
those points could bs susta ined. No opinion was expressed in the 
Court below as regards that and the point was never considered 
there. Their Lordships have, therefore, nothing to say upon these 
. questions except that they axe questions for the Indian Courts in’ 
the exer cise of their criminal jurisdiction; 

Inthe complete absence, of any substantial injustice, in the 
complete absence of anything that outrages what is due to natural’ 
justice in criminal cases, their Lordships find it impossible to advise 
Mis Majesty to interfere. "Their Lordships, therefore, will humbly 
advise’ His Majesty that for these reasons this appeal ‘must be ; 


dismissed, 
LL, Wilson & Co: Solicitors for the Appellant. 
. . Solicitor, India Office: Solicitor for the Respondent. 


K, J. R, Appeal dismissed, 
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Limitation —Limitation Act (IX of 1978) Schedule I Art. 47— Applicability — 
Share of undivided property Revovery of possession——Previous order under 
secticn 145 Criminal Procedure Code, 

. The provisions of Article 47 of the scxedule to the Limitation Act are appli- 

cable to a suit for possession of an undivided share of the property in respect 

ofthe whole of which there was previously a final order under section 145 

Criminal Procedure Code. 


A suit for partition which seeks for partition of property orto have a share 
in it, the title to which has already been extinguished by reason of no suit 
having been instituted to recover possession within 3 years of the ordér under 
Séction 145 Criminal Procedure Code and by virtue of Article 47 of the sche» 
dule and of section 23 of the Act, is another name for a suit for recovery of 
possession and a mere device to evade the provisions ofthe statute, 


- Parashram Fathmal v. Rakhma (Y) and other Bombay cases not followed, 


^ Ganpat Rai v. Husaini Begum (2) referred to. 


Appeal by the plaintiff, 


Suit for declaration of title and recovery of khas possession, 
The material facts will app2ar from the judgment, 
Mr. Birendra Kumar De for the Appellant. 
Messrs, Brojo Lal Chakrabarty and Priya Nath Dutt for the 
Respondents, 
C. A. V. 
The judgment of the Court was as follows ; 


This appeal and cross-objection have arisen out of a suit 

for declaration cf title and recovery of khas possession. 
The plaintiffs claim shortly put was as follows: There 
were two brothers Wahedulla and Basiruddi each owning an 
€ 


*Appeal from Appellate decree No. 1363 of 1927 against the decree of 
Babu Mohendca Nath Mukuti, Subordinate Judge, 2nd Court, Sylhet dated 
the 20th Januiry 1927 affirming that of Babu Jitendra Kumar Bose, Munsiff 
3rd Court of Habiganj dated the 15th September 19 25. 

(1) (1899) I. L. R. 15 Bom, 279. 

(2) (1920) I. L. R. 19 All. L. J. 53. 
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8 annas share in the properties. By an dmicable arrangement 
Basiruddi alone possessed the properties and sold them to the 
plaintiffs in 1320 B. S. Ii r321 B. S the plaintiff grew paddy 
onthe lands but was not -allowel to gather the crops and was 
dispossessed by the defendants acting in collusion with each 
other, He then instituted this suit on the r5th May, 1924. 

The defendant No. 1 is the son of Wahedulla and the defen- 
dant No, 2is the purchaser of the properties from the defen- 
dant No, 1. They claimed that the defendant No. 1 had re- 
ceived the properties jas gift from Wahe lulla and Basiruddi: 
One of the defences taken was the plea of limitation, it being 
urged that there was an order under section 145 Criminal 
Procedure Code on the rrth February 1915 in favour of the defen- 
dant No. 1 in respect of the properties and so the suit is barred in 
View of the provisions of article 47 of the :cbedule to the 
Limitation Act which provides fora limitation for 3 years for 
a suit to recover possession, of such property. 

The plaintiff subsequently amended his claim restricting it 
toa rirannas 2 gandas 2 karas 2 krantis which Basiruddi ob- 
tained by succession after Wahedulla’s death. __ 

The Courts below hav2 upheld the plea of limitation and have 
given the plaintiff a decree only foran 8 gandas 3 karas 2 kran- 
tis share to which the plaintiff acquired title after the order 
under section r45 Criminal Procedure Code. 

« The question involved in the appeal is the question of limi- 
tation. It has been urged that article 47 has no application 
to the suit as what forms the subject maiter of the claim is not 
the exclusive possession of the entire property covered by the 
order under section 145 Criminal Procedure Code but joint 
possession of only a share of it, The question, we may say at 
once, is not one altogether free from difficulty, The case re- 
lied on most strongly on behalf of the plaintiff appellant is that 
of Parashram Jethmal v. Rakkma (1), The facts of the case 
were as follows: In 1864 A sued his co-sharer B in the 
Mamalatdar's @ourt for possession of certain land and obtained 
a decree, In 1874 B got possession of the land by inducing the 
tenants to attora to him, In 1880 A conveyed the land to C who 
in 1886 sued B to obtain possession, Two propositions were laid 
down inthe decision of that case, One was that on the ‘expiry 
of 3 years (under clause 7 of section 1 of the Limitation Act XIV 


(1) (1890) I. L, R. 15 Bom. 299. 
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“of 1839) B coull fiot have susd to assert his title to the 
land comprised in the  Mamlatdar's order, but nevertheless 
B's title to the land was not thereby extinguished. As 
regards this proposition, as is well known, the view of this 
Court has not been quite the same as that of the Bombay 
High Court, so far as the effect of Act XIV of 1859 is con- 
cerned ; but with this we are not concerned in the present case. 
The other proposition was “that a suit for the partition of pro- 
perty comprised in the Mamlatdar’s order is not properly desig- 
nated asa suit to recover such property ; and whether that pro- 
perty isthe only one of which a partition is claimed, or whether 
it is only one of such properties is rot a material question in 
this connection," This case is a clear authority in the appel- 
lants’ favour and the question before usis whether we should 
follow it, This decision purported to approve: of two earlier de- 
cisions of the same Court—Bhaguji v. Aniads (1) and Skivram v. 
Narayan (2). In the first of these casesit is not clear what 
the exact nature of the order of the Mamlatdar was; in the 
second case it was an order rejecting the plaintiff's claim to 
separate possession on the ground that there was a partition. What 
however is clear is that Westropp, C. J. who was one of the 
Judges in both the cases observed roundly ia the second 
case that “Following the decision in Bhagujiy. Aniaba (1) 
we hold that article 46^ of Schedule II of Act IX of 1871 
(corres pending to ‘the article 47 of the present Limitation Act) i8 
not applicable to a suit for partition," The decision in 7e/Amal v. 
Rakhma (3)is therefore strictly supported by these earlier two 
decisions. The observations as regards the property being the 
sole one or one of several was necessitated by an argument which 
sought to distinguish the earlier decisions from the one then 
before the Court, but these observations need not detain us. 
The principle - enunciated in these cases, and in the earliest of 
these cases specifically, came in for consideration ina later case 
before the Bombay High Court namely that of Bhimappa v. 
Jraffa, (4) in. which article rr of the Limitation "Act of 1877 
fell to be construed. Chandravarkar, J., while he was able to 


distinguish the case before him as one to which the principle" 


should not apply, spoke approvingly of it in these words: “But 
a suit for partition, in which the property comprised in the 
Mamlatdar's decree is brought into hotchpot, is not a suit for the 


(1) (1877) I. L. R. 5 Bom, 25 (2) (1880) I. L. R. 5 Bom. 27, 
(3) (1890) t. L. R. 15 Bom. 299. (4) (1901) I. L. R, 26 Bom. 146. 
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recovery ofthat property, Itisasuit fom the recovery of such 
share as the plaintiff may get on partition. The mere fact that 
the property comprised in the Mamlatdar’s decree is included 
in the subsequent suit for partition does not make the properties 
in both identical. ln the eye of the law the property of which 
exclusive possession was scught in the Mamlatdar’s Court is differ- 
ent from the property of which a share is claimed on the ground 
of joint title, and itis only an accident that the plaintiff in the 
partition suit may get the former property alloted to his share." 
The learned Judge evidently was not sl.own the decision in 
Jethmal v. Rakkma (1) in which Telang J., had already held that 
the question whether it was the sole property or only one of a. num- 
ber was of no importance, Be that as it may the authorities to 
which we have referred are clear and it is no use trying to 
distinguish them or explaining them with words that are not to be 
found therein. 

We are however of opinion that to hold that an undivided share 
of the property is for the purposes of the article to be regarded as 
a different property however catching the argument may be will 
lead to immense complications to which similar consideratious not 
only in the construction of this but also cf otherarticles of the 
Act would apply. We are also of opinion that a suit for partition, 
which seeks for partition of property or to have a share in it, the 
title to which has already been extinguished by reason of no suit 
ehaving been instituted to recover possession within 3 years ofthe 
order under section 145, Criminal Procedure code and by virtue of 
atticle 47 of the Schedule and of section 28 of the Act, is another 
name fora suit for recovery of possession and a mere device to 
evade the provisions of the statute, The principle that the greater 
includes the less has been adopted in construing articles fart mate- 
via with Article 47 e. g., article 11A [Ganpat Rat v. Hussaini 
Begam (2) We are accordingly unable to follow the proposition 
enunciated inthe Bombay cases cited above. 

As regards the cross objection we are not impressed with the 
argument that section 43 of the Transfer of Property Act has no 
application, 


We affirm the decision of the Courts below and dismiss the 
appeal and the cross objection but with no order as to costs, 


D, K, R Appeal and cross-objection dismissed, 
(1) (138c0) T, L. R. 15 Bom, 299. (2) (1920) 19 All. L. J. 53 
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Before Mr. Just®e Graham and Mr. Justice D. N, Milter, 


CHINTA DASYA 


: - v, 
BHALKU DAS.* 


Finding of fact— High Court, when can inlerfere—Rule of lam applicable to 
purdanashin ladies, object of— Rule, ifafplicable fo women equally ignorant 
and illiterate, though not purdanashin—Onus wrongly placed. 


The High Court in second appeal is not at liberty to interfere with a finding 
of fact arrived at by. the appellate Court unless it can be shown that the finding 
has been arrived at through some error of law. 


The object of the rule of law, which is applicable to furdanashin ladies, 
is to protect the weak and helpless and consequently such a rule should not be 
restricted to that class only but should apply to the case of a poor woman who is 
equally ignorant and illiterate though not a gurdanoshin in the strict sense of 


the term. 


In a suit to set aside a kobala, the plaintiff proved certain facts e g , that her 
husband was away and her son-in-law also wes not present at the time of the 
transaction, that she had no independent advice, that she «as not in such need of 
money at the time as would necessitate the sale of her entire land. Further she 
herself deposed that she was given to understand that the deed in question was 
a usufructuary mortgage and that she had no idea that she was selling the land 
outright : 


Held, that these facts were sufficient to discharge the onus which lay upon 
the plaintiff and shift on to the defendant the onus of satisfying the Court that 
the nature of the transaction had been duly explained and properly understood 
by the plaintiff. 


Appeal by the Plaintiff, 


Suit to set aside a kobala on the ground that iit was obtained 
by fraud, misrepresentation and undue influence, 


The material facts will appear from the judgment of Graham, J, 
Mr. Jitendra Kumar Sen Gupta for the Appellant, 
Mr. Prafulla Chandra Nag for the Respondent. 

C. A, V. 
The judgments of the Court were as follows— 


. Graham, J :—This isan appeal by the plaintiff froma dect- 
sion of the Subordinate Judge of Jalpaiguri reversing a decision 


* Appeal! fiom Appellate Decrce No. 2690 of 1927 against the decree of Babu 
Hem Chandia Basu, Offg Subordinate Judge of Jalpaiguri dated the 25th of 
July 1927, reversing the decree of Babu Kshitish Chandra Chatterjee, Munsif, 
2nd Court, Jalpaiguri, dated the 29th of June 1926. 
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ofthe Munsif, second Court, Jalpaiguri and® arises out of a suit 
brought by the plaintiff to set aside a kobala on the ground that it 
was obtained by fraud, misrepresentation, and undue influence, 
The plaintiff was a tenant of the defendant and her case was that she 
was tricked into execuling a document which she believed to be 
a mortgage bond on a representation made by the defendant that 
he had got a decree against her for Rs. 500 and that upon that 
pretext the document was executed by her It proved how- 
ever eventually to be a kobala whereby she disposed of her 
entire properties including her homestead. The defence 
was that the kobala in question was executed for gool 
consideration which consisted of (1) a debt of Rs, 117 due 
in respect of two bonds ; (2) a debt for arrears of rent and (3) 
asumof Rs. 112 odd in cash. The trial Court upon a conside- 
ration of the evidence and all the circumstances of the case 
came to the conclusion that no consideration had been paid 
to the plaintiff and that she had been tricked into executing the 
kobala under the belief that what she was executing wasa usu- 
fractuary mortgagé with the object of discharging her liabilities, 
The Munsif in arriving at his decision attached a good deal of im: 
portance to the fact that the plaintiff was an illiterate woman of 
low mentality and also to the fact that in carrying out the transac- 
tion she bad not had the advice or assistance of any relative or of 
any person who could give her independent or intelligent advice. 
The eviderce establishes that her husband was away at the time 
and that her son-in-law who might have been present was in fact 
not present and knew nothing about the transaction. The Munsif 
therefore decreed the suit with costs, The defendant then appeal- 
ed to the District Court and the learned Subordinate Judge who 
heard the appeal reversed the findings of the trial Court and held 
that the sale deed was not taken by fraul, it was not liable to 
be declared as void and nugatory and that it was executed for good 
consideration, "This appears to be a finding of fact with which we 
are not at liberty to interfere in second appeal unless it can ba 
shown that theefinding has been arrived at through some error of 
law. On the whole the conclusion at which I have arrived speaking 
fer myself is that the finding of the Lower Appellate Court is vitia- 
ted by what appears to me to be a fundamental error in regard to the 
established rule of law relating to transactions of purdanushin wo- 
men. The learned Subordinate Judge has observed in his judgment, 
“ She was not a purdanashin lady and she was bound to prove all 
these allegations of fraud and misrepresentation. This in my 
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opinion she has failed'to do." Further on he siys “so the whole 
case of the plaintiff rests upon -her own uncorroborated testimony, 
In the circumstances her suit could not have been decreed even 
if the defendant had not adduced any rebutting evidence.” The 
rule of law so far as pardanashin woman is concerned is well known 
and has been clearly laid down in many decisions of the Privy 
Council, It is true that most of those decisions relate to the 
case of pardanashin ladies, Wa have not been referred to any 
case in which the principle has been extended to the case of other 
women who do not come within that class but that does not seem 
to be any reason why a rule which is applicable to pusdanashin 
ladies on the ground of their ignorance and illiteracy should be 
restricted to that class only and should not apply to the case of 
a poor woman who is equally ignorant and illiterate and is not 
pardanashin simply beciuse she does not belong to that class, If 
that view of the matter were adopted the effect clearly would be 
to confer an unfair advantage upon rich women as compared with 
poor women, "The object of the rule of law is to protect the weak 
and helpless and it should not, in my judgment, be restricte] to a 
particular class of the community. It seems to me that what the 
learned Subordinate Ju lge has done amounts in a manner to miş- 
placing the onus of proof. The plaintiff proved certain facts, for 
example, that her husband was away and her son-in-law also was 


not present at the time of the transaction, that she had no indepen, 


dent advice, that she was not in such need of money at the time 
that as would necessitate the sale of her entire land ; further she 
herself deposed that she was given to understand that the deed 
in question was a usufractuary mortgage and that she had no idea 
that she was selling the land outright, These facts, it seems to 
me, were sufficient to discharge the onus which lay upon the plain- 
tiff and shift on to the defendant the onus of salisfying the Court 
that the nature of the transaction had been duly explained and 
properly understood by the plaintiff, That in my judgment is the 
point of view from which the eviderce should have been 
examined. 


The result is, that the decree ofthe Lower appellate Court is" 
set aside and the case is sent back to that Court in order that the 
appeal may be re-heard ard Ceciced accordirg to law, i In the light 
of the observation made above. 

Costs will abide the result. 


Mitter, J :—I agree with my learned brother that this appeal 
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should be allowed. It seems to me that the Lower appellate Court 
in arriving ata conclusion of facts which cannot be assailed in 
secoad appeal has misplaced the burden of proof on the plaintiff and 
that consequently itis permissible to us in tecond appeal to examine 
the findings of fact as the findings of fact are not binding on us by 
reason of the onus having been wrongly placed on the plaintiff, 
That this is the true legal position has been pointed out by their 
Lordships of the Judicial Committee in the case of Jogi Reddi v. 
Chinnabbi Reddi (1). Their Lordships say this : “Their Lordships 
would further observe that all the Courts below seem to have 
thrown the onus upon the appellant of proving that the properties 
he claimed were his own, instead of placing it, as it should be, 
upon the plaintiff, It, therefore, appears to their Lordships that 
there is no question of fact to ba found that can be binding upon 
an appellate Court on a second appeal and that it is necessary for 
them to consider what is the true position.” It appears in this 
case that the suit was brought by the plaintiff to set aside a deed 
of sale alleged to have been executed by her on the 2nd Falgoon 
1331 B. 8. on the ground that the said deed was obtained by fraud, 
mis-representation and undue influence. It appears that the 
appellant is a tenant of the defendant respondent and her case is 
that she was lured into executing this document in the belief that 
she was really executing a deed of mortgage in consideration of 
certain debts which owing to the landlord both on account of 
arrears of rent and on account of money advanced to her. It 
appears and it is not disputed that the plaintiff is an illiterate 
village woman, She is not in the strict sense of the term ‘Surdana- 
shin woman’ and the question arises whether the same protection 
which is thrown round a transaction entered into with a purda- 
nashin woman should be extended to the plaintiff in the present 
case, It is true that outside the class of regular furdanashin - 
woman, it must depend in each case on the character and position 
of the individual woman whether those who deal with her are or are 
not bound to take special protections that her action should be 
intelligent and voluntary and to prove that it was so in case of 
.dispute, That was laid down by the Judicial Committee of the 
Privy Council inthe case of Hodges v. The Delhi and London 
Bank Limited (2), So even in the case of a woman who is outside 
the regular purdanashin class it is for those who died with her to 
establish that she had the capacity of understanding the transaction 


(1) (1928) 56 I. A. 6, 
(2) (1900) I, L, R. 23 All. 137 ; L. R, 27 I. A, 168. 
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that was entered info and that she entered into the transaction 
voluntarily and with full knowledge and import of what the trans- 
action meant, The Lower Appellate Court found that she had 


stated that in the absence of her husband and son-in-law she was 


led to execute this document which had the effect of transferring 
all that she had in this world to the present defendant, she has 
given her evidence. and the Lower Appellate Ccurt says that the 
whole case rests upon her own uncorroborated testimony and 
therefore, in that view of the Lower Appellate Court her suit could 
not have been decreed even if the defendant had not adduced 
any rebutting evidence. This seems to me 
sion of the rule with regard to the burden of proof. The 
first Court had an opportunity of seeing her and the burden was 
certainly on the defendant to establish that she understood the 
the true import of the transaction ; in other words, that she under- 
stood that she was parting, for all times to come with alt that she 
had in order to pay off certain debts which she owed to the present 
defendant. The Lower Appellate Court as my learned bro:her 
has pointed out, has miscast the burden of proof and the case 
should therefore, be sent back in order that the appeal may be 
reheard after properly placing the burden of proofon the defen- 
dants to show that she understood the true import of transacticn. 


R, M. Appeal allowed : Case remanded. 
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Calcutta Municipal Act (IJI B. C. of 1923), Secticms 488, 271, 275 (1) (5)— 
‘Take such other order! in Section 278 (1) (b), meaning | ef — Reguisition to 
the owner for providirg access to a privy in a particular manner—Non-Come. 
_pliance— Prosecution ~ Legality. l l 


*Criminal Revision No, 1033 of 1929 against the order of N. N. Gupta Esq. — 
Municipal Magistrate, Calcutta dated the 11th June 1929. 
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CRIMINAL. . The words. ‘ take such other order’ in section 278 (1) @b) of the Calcutta Mu- 
Ió29.' nicipal Act must be construed ejusdem generis with the words preceding them. 
ww j 


A requitition made by the Corporation of Calcutta on the owner of a Munt- 
cipal prem'ses to the effect that he’ should provide access to the northern 
The Corporitión of connected privy of the first floor for the use of the occupants thereof through. 

oe the nearest verandah is not covered by Section 278 (1) (b) of the Act. The 

requisitionis one which the Corporation was not entitled to issue under the 
Act. . z : s 


db o Dey 


A prosecution under section 488 for an offence under section 273 (1) (b) on 
the basis of'the requisition mentioned above without raising any objection that 
the privy accommodation for the occupants of the first floor was not tufficient or 
that the prixy was in-an insanitary condition is not legal. l 

Application for Revision under Section 435 of the Code of 
Criminal Procedure by accused. Proceedings under section 488 
of the Calcutta Municipal Act for an offence under section 278 
€) (b) of the Act. l 


- The material facts will appear from the judgment. 


Messrs, Mritunjoy Chattopadhyay and Robindra Nath Mukerjee 
for the accused petitioner. 


Missrs Probodh Ch, Chatterjee and Gopendra Krishna Banerjee 
for the opposite party. 


. The following judgment was delivered by 


November, 27. Suhrawardy, J.—This rule has been issued against the con-. 
ETAT viction of the petitioner for rot complying with the requirements 
of'ection 278 (1) (b) of the Calcutta Municipal Act 1923. The 
requisition with which we are concerned in this case was to the 
effect that the petitioner shculd provide access to the northern 
connected privy of the first floor through the nearest verandah. 
The question which I am called upon to determine in this case is 
first, whether the requisition is one which the Corporation was 
entitled to issue unJer the Act, and, secondly, whether.the Corpora- 
tion has the right to say that access to the privy provided by the pe- 
" l titioner is insufficient, Section. 278 (1) (b) authorizes the Corporation 
m to renew, repair, Cover, recover, trap, ventilate, pave and pitch, 
E cleanse, flush. of take such other o rder with the same (including a 
age UNUM privy) as the ‘Corporation may think fitto direct. It is argued on 
behalf of the Corporation that the requisition is covered’ by ‘the 

words ‘take such other order’, In my judgment this contention is not 

sound, The words ‘take such other order’ must be construed ejusdem 

generis with the words preceding ; whether proper access is avail- 

able to a:privy by people living in a particular portion of a house 

is a question in which the Corpo ration is not prima facie interested, 
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It is a tenanted "house and the tenants living in the first floor may 
have just grievance that they have no proper access to the privy. 
They can leave the premises if they like or they can take such steps 
for the purpose of securing access as the law provides ; but the Cor- 
poration is only entitled under the Municipal Act to see that the 
privy is ina sanitary condition. Iam clearly of opinion that the 
requisition made by the Corporation id this case is not covered by 
section 278 (1) (b), It appears that there was a partition decree 
between the joint owners of this house and the first floor was 
allotted to the petitioner and he was required under the decree to 
provide access to the privy. The Corporation is trying to execute 
that decree, 

It further. appears that petitioner has provided a wooden ladder 
from the ground to the privy. The Corporation objects to this 


mode of access on the ground that it will be too inconvenient for . 


the occupants of the first floor to go down to the ground and from 
that mount up the privy. This isa question which is beyond the 
function of the Corporation to raise, It is notthe case for the 
Corporation that the privy is in an insanitary condition. The only 
objection is that it is inconvenient for the petitioners tenants 
to use the privy. Thisisa matter which is between the peti- 
tioner and his tenants, In this connection references may be 
made to section 27 1 which provides as follows : “ when any premi- 
ses intended for human habitation are without privy or urinal ac- 
commodation or if the Corporation are of opinion that the existiifg 
accommodation therefor available for the persons occupying the 
premises is insufficient, inefficient or for sanitary reasons objec- 
tionable, the Corporation may, by.written notice require the owner 
to provide such or such additional privy as they may prescribe or 
to make such structural or other alterations in the existing privy or 
urinal accommodation as they may prescribe," The Corporation if it 
thinks fit that the privy 2ccommodation for the occupants of the 
first floor is not sufficient it may take such -steps as it is authorised 
under the Act to do. But it cannot insist upon the owner to provide 
facilities for the tenants. ; 

In my judgment.the Rule must be made absolute and the order 
of the Municipal Magistrate imposing fine upon the petitioner 
should- be set aside. The fine, if paid will be refunded. 


DER ` M i Rule made absolute, 


a » - 


47% 


CRIMINAL. 


1929. _ 
rd 
Bishnupada Dey 


Ye 
The Corporation of 
Calcutta. 


Suhrazardy, F- 


472. 


ot f- 
whe 


CRIMINAL. 


—— 


,. 3929. 


`| New * 


Moos 


Jul, 30» 


THE CALCUTTA LAW JOURNAL. [Vor.:LI. 


Before Mr. HM M. N. M ver ji, 


Pr _ YAD ALI 
9. 
GAYA SINGH' 


Indian Penal Code ( Ac! XLV of 1860) Section 499, exception 9, and Section 
500— Defamatory statements in afetitton of complaint—‘ geod faith -—Due 
care and caution on the part of the accused—Piinciple for determination. 


. ‘Gaod faith’ in exception 9 to Section 499 of the Indian Penal Code requifes 
not, indeed, logical infallibility but due care and attention, But how far 
erroneous actions or statements are to be imputed to want of due care and 
Caution must, in each case, be considered -with reference to the general cir- 
cumstances and the capacity and intelligence of the person whose conduct is 
in question. Jt is only tobe expected that the honest conclusion of a calm 
and philosophical mind may differ very largely from the honest conclusions 
of a person excited by sectarian zeal and untrained to habits of precise reasoning. 

Bhaw?o Jivaji v. Mulji Daval (1) followed. 


: In determining whether due care was taken by the accused in making erro- 
neous allegations in a petition of comp'aint, allowances have.got to be made 
for the intelligence of the accused, his capacity to reasoa, the circumstances 
under which he was placed and the occasion which necessitated his making the 
imputations : : Pramatha v. King-Emperor (2) referred to. 

Application. under section 433 of the Code of Criminal Proce- 
dure, 


. Proceedings under section S86 Indian Penal Code. 
The material facts will appear from the judgment. 
_ Mr. Hira Lail Ganguly forthe Petitioner, — - E 


Messrs, Mritunjay Chattopadhy ay and Manindra Nath Banerjee 
for the Opposite Party, 


. The following judgment was delivered by 


Mukerji, J. The petitioner has been convicted under sec: 
tion sco of the Indian Penal Code and sentenced to pay a fine, of 
Rs; 40 in default to undergo rigorous imprisonment for one month, 
There were tio items forming the subject, matter of the charge, 
One. of them was certain imputatioas made orally against the com- 
Splainant and the other consisted of certain statements made in 
a pelition which the pétitioner had filed before the Sub-Divisional 
„Magistrate of Barrackpur, As regards the first -of these items 


€ Crimini! Revi:ion No. 747 of 1929 against the order of M. M. Stuart Esq., 


FSub-Divisional Mazistrate of Barrack pur. 


(1) (1883) I. L. R, 12 Bom, 377+ l(2) (1923) 27 C. W. N. 389. 
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the evidence that wad brought to establish it was not accepted as 
reliable by the trial Magistrate, The conviction is based upon the 
statements contained in the petition to which I have referred, 
Those statements are to the effect that the complainant was threa- 
tening the petitioner with assault and also with murder, imprison- 
ment and so forth and that the complainant was giving out that he 
would institute civil as well as criminal cases against the accused 
and further that the complainant belonged to a gang of Badmashes 
and Goondas and the members of that gang were all conspiring 
together for the purpose of putting the petitioner into trouble 
and that for all these reasons the petiticner was apprehensive of 
his safety. 

The learned Magistrate has recorded certain findings in his judg- 
ment in-which he has dealt with the whole case very clearly and 
elaborately and to these I shall now refer. One line of defence taken 
by the petitioner was that he had: himself heard the -complainant 
and others hatching a plot against him. The learned Magistrate 
has held that the direct evidence that the accused gave for the 
purpose of establishing that he overheard a plot being hatched 
against him by the complainant Was not reliable. The substance 
of the other line of defence was that there was enmity between 
the parties and the petitioner had reasonable ground for believing 
that there wis such a plot. ‘The learned Magistrate has- observed, 
so far as this line of defence is concerned that-"there was no doubt 
that the petitioner had some reason for filing the petition, because 
itis probable that the petitioner feared something in the way of 
litigation." P. d 

At the same time the learned Magistrate was of opinion that 
the petitioner “ had no justificable grounds for wording the petition 
in the way that he did or at least that the contents of the petition 
were gross exaggeration”. | 

The learned Magistrate appreciated fully the difficulty of 
sustaining à charge under section 500, of the Indian Penal Code 
upon 4 petition of this character presented before-a Magistrate and 
has pertinently observed thus; ''As regards the wfitten defama- 
tion the responsibility of the accused for stating that the com- 
plainant meant to kil him is a problem of great difficulty." He 
appreciated also that the motive of the complainant in instituting 
the present casé was not to vindicate himself but to injure the 
accused.” Inthe result, however, he held that the accused did 
not use due care in wording his pastition in the way in which 
he had done and being of opinion that the accused had 
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CRIMINAL. overstepped his privilege convicted him ender section 500 of 
1929. the Indian Penal Co de. 
vid AN In convicting the accused on the findings to which I have 
Ew referred the learned Magistrate in my opinion has not given due 
Gaya Singh: weight to two important matters, In the first place it seems that 
Mukerji; J=. there isa body of evidence proceeding from the witnesses who 


— 
-— 


were examined on behalf of the defence and which to a certain 
extent showed that from time to time threats were uttered by the 
complainant or his associates though not exactly of the same nature 
as was alleged in the petition. which the accu;el filed. It may be 
that the witnesses who hive deposed to these threats are people in 
whom not much co :fidence may ba place]. Tanais I say because of: 
the fact that the learned Magistrate has not thought fit to make 
any particular reference to the evidence of these witnesses, Even 
then the question remains as to whether these witnesses who have 
now come before the court to speak to these threats did not supply 
to the petitioner the information which formed the foundation of 
his petition and which information was to a certain extent exagge- 
rated for the purpose of making out that there wasa threat to 
murder the petitioner and so on. This in my opinion, is not an 
altogether unreasonable assumption to make and if these witnesses 
communicated the information to the petitioner aud the petitioner 
apprehending that there was some risk of bis life or his safety 
exaggerated the.i: formation that he received and put in the peti- 
tion in matters which ultimately brought about this case. I am 
yery doubtful as to whether a conviction under section 500 of the 
Indian Penal Code would be maintainable. | | 

The other matter is the important principle which should guide 
a court in the matter of a case under section 500 of the Indian 
" . Penal Code, when it is said to rest upon the allegations made ina 
complaint to a court. That principle has been laid down in a series 
of decisions amongst which I propose to refer to only a few, In the 
case of Emperor v. Abdul Wadood (1) the High Court of Bombay 
in dealing with exception 9 to section 499 of the Indian Penal Code 
and followinge an earlier decision of that courtin the case of 
Bhawoo Jivaji v. Mulji Daval (2) observed thus :—Good faith in 
the ninth exception requires not, indeed, logical infallibility but due 
care and attention. But how far erroneous actions or statements are 
to be imputed to want of due care and caution mustpin each case, 
be considered with reference to the general circumstances and the 


(1) (1907) I. L. R. 31 Bom, 293. 
(2) (1888) I. L. R, r2, Bom. 377. 
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capacity and intelligence of the person whose conduct is* in- ques- 
tion. It is only to be expected that the honest conclusion of a calm 
and philosophical mind, may: differ very largely from the 
honest conclusions of a person excited by sectarian z2al and un- 
trained to habits of precise reasoning. This principle has been 
accepted as well-founded by Mr. Justice Suhrawardy in the case of 


Promotha Nath Mukhopadhya v. King Emperor (1). In determin- 


ing whether due care was taken by the accused, 'allowances, there- 
fore, have got to be made for the intelligence of the accused, his 


capacity to reason, the circum-tances under which he was placed. 


and the occasion which necessitated his miking the imputations. 
Bearing this principle in mind, I am of opinion the learned 
Magistrate in considering the question as to. ‘whether there was due 
care and cautio? on the part of the accused has applied to the case 


a rather too «xacling standard. In view of the finlings to which. 


I have referred I think this is a case in which I might say adopting 
the words of Mr. Justice Markby, as used J the matter 
of a petition in Sivo Prosad Pandak (2) that the facts seem to me to 


show that the accused, a comparatively ignorant and timid man 
apprehending harassment by the complainant did what a man of 
superior intelligence and knowledge of the law' could not have 


done, namely, presented a petition to the Magistrate but I have 
little doubt that he acted with a desire'to protect himself by an 
appeal to the Magistrate rather than to injure others, I am of 


opinion, therefore, that it would.not be right to uphold the convic-" 


tion of the petitioner under section 5oo of the Indian Penal Code 
in the circumstances to which I have referred. 

The result is that- the Rule is made absolute, the conviction 
and sentence passed on the petitioner are set aside and ordered 
that the fine if paid, be refunded. 

D. K, R. Rule made absolute; Conviction sel aside, 


| (1)-(1923) 27 C, W. N. 389 (403). 
(2) (1878) L.L. R 4 Cale. 124 (151). 
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. Before Mr. Justice C. C. Ghose and Mr.Yustice Pearson . ..., 


HARBHORSHA MAHOMMED AND ANOTHER. | 
m $ 5 J. l l thes 
JHAPURAN BIBL* - 


Kidnapping — Penal Code (Act XLV ‘of 1860); Sec. 363— Lawful. nd ee 
. Mahommedan mother marryiag an outsider—Daughter under the custody of 
' mother, 


If 3 Mahomedan mother marries a p2rson who is an outsider so far as the 
family is concerned, she loses her rightto be the lawful guardian of her minor 
daughter. ee 


If the minor daughter uideo sixteen years of age be enticed away by the 
accused from the custody of her mother, who has married an ou: sider, the accused, 
considering the other circumstances of the case, must be given the benefit of 
doubt and cannot be convicted under section 363 Indian Penal Code. ': 

. Revision under sec; ion 435 of the Code of Criminal Procedure 
by the accused who was convicted and sentenced under section 363- 
Indian Penal Code, ° S| x 


Messrs. Probodh Chandra € hatlerjce and Bireswar. ‘Chaterjee 
for the Petitioners. 


- Mz. Satindra Nath Mukherjee for the C rown. 
. The judgment of the Court was delivered by 


C. C. Ghose, J :—This matter:was argued before us on Friday 


last and has been argued to-day. We have had the advantage of 


hearing Mr. Sitindra Nath Mukherjee o3 behalf .of the Crown, 
But having examined .the record, we are of opinion that the case 
against. the accused 'is. not a, clear one. The matter reaily 
depends upon this—as to whether Jhapura: Bibi had lost her right 
to the lawful guarlianship of her minor daughter Amiran Bibi, If. 
she has lost her-right, then the accused must be given the benefit of 
the doubt and their conviction set aside. If, however, she has nof 
lost her right, then the conviction and sentence must remain. - Now, 
Mr. Mukherjee has gone into the' matter and has, "with great 
candour, admitted before us that Jhapuran Bibi had married a 


. person who was not related to the infant within the prohibited 


degrees as laid down under the Mahomedan Law, In other words, 
Mr. Mukherjee admitsthat Jhapuran Bibi had married a person 
* Criminal Revision No. 1311 of 1929, against the order of G. Waight Esq., 


Sessions Judge of Jalpaiguri, dated the 29th August, 1929, affirming that of 
Mr. R. W. Morde, Sub.Divisional Magistrate of Alipur-Duar, dated the aoth 


July, 1929. 
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who was an outsider so far as the family were concerned. It follows, CRIMINAL- 
therefore, that Jhapuran Bibi had lost her right to be the lawful 1929. 
guardian of Amiran Bibi. If that was so, then the conviction of the cdi 
A : . Harbhorsha Mahom- 
accused under section 363 Indian Penal Code cannot be sustained med 


at all, Mr. Mukherjee had addressed to us a lengthy argument 
with the object of showing that although Jhapuran Bibi might have 
ceased to be the lawful guardian of the infant Amiran Bibi, she was 
still entitled to the lawful custody of Amiran Bibi, she having 
entrusted herself with éhe lawful custody of the infant before she 
married an outsider. This is a specious, ingenious and attraciive 
argument, But having regard to the facts in this case, the whole 
point is whether, in the circumstances, the accused should or should 
not have been given the benefit of the doubt. We are of opinion 
that the circumstances were and are such that it is our primary duty 
to examine the casé of the accused with very great scrutiny and if 
as we haye come to the conclusion that Jhapuran Bibi has ceased to 
be the lawful guardian of Amiran Bibi on her marriage with aa 
outsider, the accused must be given the benefit of the doubt. It 
follows, therefore, that the conviction and sentence must be set 
aside, ` 

The accu:ed who are on bail will.be discharged from their bail 
bonds. EL 


A, T. M. —. — Actused acquitted, 


v. 
Jhapuran Bibi. 


C. C. Ghose, 3. 


APPELLATE CRIMINAL. 
Before Mr. Justice S, K. Ghose. 
NAGENDRA NATH SABA, 
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THE KING-EMPEROR.* = o 
ary 


December, 6. 


Trade. marh— Infringement — Proof —Standard of comparison—Iindian Penal 
Code ( Act XLV FF 1860), Section 482— Merchandise Marks Act (IV of 1889), 
section 15—'Offence! meaning of—Original discovery of infringemeni— 


- 9 Criminal Appeal No. 505 of 1929 against the order of T. Roxburgh, Esq, 
Chief Presidency Magistrate, Calcutta, dated the 2nd July, 1929. 
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Subsequent undertaking— Proceeding instituted® one year efter original 
| discovery — Limitation Jor prosecution. 


For the purpose oF estal lishing a case of infringement it is not necessary to 


. shew that there has been the use of a mark in all respects corresponding with 


that which another person has acquired an exclusive right to use. It will Le 
enough if the resemblance is such as, not only to sliew an intention ‘to deceive, 
but also such as to be likely to make unawary purchdsers suppose that they are 
purchasing the article sold by the party to whom the right to use the trade mark 
belongs. 

William Watherspoon v. John Currie (1) followed. 

The word ''cffence ” enced: in section 35 of-the Merchandise Marks Act 
means, ‘' the offence charged, ? 


: Akshoy Kumar Dey v. King-Emperor (2) followed. 


The complainant in this case first discovered the infringement of one of his 
trade marks in September, 1927 and the present action was brought in March, 
1929. It was contended that as the case was brought more than a year after the 
dst discovery of the offence it was barred by limitation, It was established 
“however that after the original discovery in September 1927 some action was 
taken by the complainant and as the result the accused appellant gave an under- 
taking not to make use of the trade mark. Itdid not appear from the evidence 
that the complainant actually knew that the infringement of the trade mark had 
been continued. The particular offence charged in this case was an infringement 
in June, 1928. fos See Se 

Held, that the prosecution with regard to the infringement of the trade mark 
was nat barred by limitation. 

Appeal under section 410 of the Code of Criminal Procedure 


by the Accused. 


The appellant was convicted under section 482 of the Indian 
Penal Code and sentenced to pay fines of Rs. 5oo and of Rs, 200 
respectively on two counts and in Cefault to undergo rigorous 
imprisonment for three months and two months respectively. 


The material facts appearfrom the judgment, 
Mr. Mrityunjay Chatterjee for the Appellant. 
Mr. A, N. Chowdhury for the Crown. 


Mr, Prokedh Chandra Chatterjee for the Complainant Respon- 
dent. 
The followirg d was delivered by 


.. S. K. Ghose, J. :— The. case against the appellant is that he 
has infringed two rade. marks belonging to ethe complainant 
Manilal Anandji, one a white deer on a red back ground and the 
oe composed of figures 4 and 5 ona black ground in the shape of 


n 


(1) (1872) L. R, 5H: L. 508 (519): . M (1928) 32 Ci -W. N, 699. 
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a star on a yellow label. Both the marks were used as trade marks 
‘on packets of ‘'-biri” sold by the complainant. The learned Chief 
Presidency -Magistrate has found that in respect of the figures on 
the second trade mark the complainant had no monopoly ; but: as 
regards the rest of the device of the second trade mark, and- as 
regards the first trade mark, the prosecution case has been esta- 
blished. He has accordingly convicted the appellant under sec- 
-tion 482 of the Indian Penal Code, and sentenced him to pay fines 
of Rs, 500 and of Rs. 200 respectively on the two counts and in 
default to undergo rigorous imprisonment for three months and. two 
months respectively. In this Court itis not disputed that the 
complainant did have the trade’ marks as alleged by him, The 
question is as to whether it has been established that the appellant 
used false marks in respect of the two trade marks produced by the 
complainant, I have before me three sets of trade marks which 
aré relevant to ihe case and I may say atonce that in minor 
details the trade marks of the complainant and the trade marks 
used by the accused. are different ; but thatin essential matters, 
thatis to say, as regards the general appearance, the prominent 
porlion-of the device, the colouring, and so forth; the two sets -of 
trade marks are similar. This view was also taken by the learned 
Magistrate. The question is, what is the standard of comparison; 
It has been: held that, for the purpose of establishing a case of 
infringement, it is not necessary to show that there has been the 
use of a mark ib all respects corresponding with that which another 
person has acquired an exclusive right to use, Butif the resem- 
blance is such as riot only to show an intention to deceive, but also 
such as to be likely to make unawary purchasers suppose that they 
are purchasing the article sold by the party to whom the right-to 
use the trade mark belongs ; Watherspoon v. Currie (1). Therefore 
the standard of comparison is not of the expert’; but it is that of 
the lay publie, “of the unawary purchasers.” In the present 
case it would be correct to gay that it would .be the standard of the 
ignorant people who use these sorts of ** biris ” and purchase them 
from the bazar. In view of these considerations it seams to me that 
the learned Magistrate correctly held that the trade marks which 
had been used by the appellant were “ false " trade marks, In the 
lower Court the accused also appears to have given "an under- 
taking to drop &he use of both “' trade-marks.” i 

- The next point which has been urged in support of the appel- 
lant, in so far as the prosecution with regard to the stag brand is 

(1) (1872) L: R, 5 H. C. 508 (519). | oe 
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concerned is that it is barred by limitation unger section 15 of the 
Merchandise Marks Act. It is pointed out t'at it is admitted and 
found that the complainants first came to know of the infringement 
in September, 1927 and he brought the case in March, r929, and it 
is contended that the case was brought more than a year after the 
first discovery of the offence and that therefore it is barred by 
limitation, In support of this I am referred to the cases of 
Ruppell v. Ponnusami Zeoan (1). In that case however, it appears 
the complainant had not shown that he believed that the use of the 
alleged counterfeit trade mark had been discontinued after the first 
discovery in 1893. This case was considered in Akskoy Kumar 
Dey v. King-Emperor (2). There it was held that the word 
" offence " under section 15 of the Merchandise Marks Act meant 
the offence charged. Mr. Choudhury for the crown has pointed 
out that in the present case the offence charged is an infringement 
in June, 1928 which is well within time. It is contended that in the 
case reported in (1) the decision went upon the supposition that it 
was not found that before the roth March,.1925, which was the date 
of the offence charged, the prosecution party was aware that the 
offence had been committed, In the present case however it is 
established that after the original discovery in September, 1927 
some action was taken by the complainant and as the, result the 
appellant gave an undertaking not to make use of the trade marks, 
It is contenced that nevertheless the complainant must have known 
that the accused was going on infringing the trade marks, because 
their places of business are only a hundred steps apart. But it does 
not appear from the evidence that the complainant actually knew 
that the infringment of the trade mark had been continued. No 
doubt, there was no written undertaking but there was a verbal 
undertaking, and this is deposed to by the pleader P. W. 4 and 
the complainant himself, This part of the evidence has not been 
challenged in crosf-examination. There are also two letters written, 
by the complainants’ agents to the accused and these were found 
in the Gadi of the accused. They are of June, rga8 and they refer 
expressly to the fact that the accused had given an undertaking. 
Therefore it comes to this that after the original discovery in 
September, 1927, the accused had given an undertaking to desist 
from infringirg the trade mark any further and that there is nothing 
to show that before June, 1928 the complainant was aware that 
there had been a fresh infringement. tis contended that never- 


(1) (1899 ) I. L. R. 22 Mad. 488. (2) (1928) 32 C. W. N, 699. 
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theless the limitatian must run from the original discovery in 
September, 1927. Mr. Choudhury forthe crown has contended 
that if that be so, then the undertaking would be meaningless and 
that the complainant woul l be put upon his watch to see whether 
there was going to be another infringement within one year of the 
first discovery ; and it might be that, if there was a subsequent 
infringement after one year of the original discovery, then the 
second offence not be -punishable at all. This position reduces the 
argument advanced on behalf of the appeilant to an absurdity. 
But, as has been pointed out in the case referred to above that the 
offence mentioned in section 13 of the Merchandise Marks Act is 
the offence charged and this seems to me to be the only common 
sense view that can be taken in the present case, In this case the 
prosecution is clearly within time. No other points are pressed 
in this appeal, The conviction of, ard the sentences passed on 
the appellant are confirmed. 

The appeal is dismissed, 


D, K, R Appeal dismissed, 


CRIMINAL REVISION. ° 


Before Mr, Justice Pearson and Mr. Justice S. C. Mallik, 


SATIRANJAN BANERJEE AND OTHERS 
v. 
THE CORPORATION OF CALCUTTA.* 


Leave of Court—Domeolition proceeding against recefver—No objection as to 
absence of leave before Magisirate—Actyal participation in the proceeding 


by the receiver—Opportunity given in revision to apply. " 


Before a receiver is made a party to a demolition proceeding regarding cer- 


tain strycture before the Municipal Magistrate, the leave of the Court appointing* 


him should be taken: W. R. Finkv. The Corporation of Calcutta (1). Where 
the prageeding had gone until the final order was made by the Magistrate with- 
e 


*Criminal Revision No. 290 of 1929, against the order of S. N. Basu Esq, 
Municipal M agistrate of Calcutta, dated the 22nd December, 1928. 
(1) (1903) T. L, R. 30 Calc. 721; 7 C. W. N. 706. 
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out any objection as to leave not being taken and the reseiver actively participat- 
ed in the proceeding, the opposite party was allowed in revision an opportunity 
of putting the matter right by making an application : Sarat v. Apurta (1). 

Application for Revision under section 435 of the Code of 
Criminal Procedure by the Accused. 

The Municipal Magistrate passed an order under section 363 of 
the Calcutta Municipal Act, r923, directing the Corporation to de- 
molish at the expense ofthe petitioners so much of the structure 
erected in premises No. 7 Patuatola Lane, which did. not appear in 
Ex; 4A, 

Messrs. N. K. Bose and Parcs Nath Mukerji for the Petitioners. 


Messrs. Probodh Chunder Chatterji and Gopendra Krishna 
Banerji for the Opposite Party. 
€. A, V. 
The judgment of the Court was as follows $ 


This matter has been brought up from the Court of the Munici- 
pal Magistrate of Calcutta who passed an order for demolition with 
regard to a certain structure against the petitioners in these pro- 
ceedings, The fifth petitioner is the receiver of the premises in 
question along with various other properties which were the subject 
matter of a partition suit before the Subordinate Judge of 24 Per- 
ganas, The ground that has been the subject matter for argument 
before us is ground No. 5 of the petition which states that the 

roceeding is without jurisdiction inasmuch as no leave was obtain- 
ed from the Court which appointed the receiver, It is not exactly 
a question of jurisdiction but reliance has been placed upon the 
principle that before a receiver is made a party to a proceeding the 
leave of the Court appointing him should be taken, Reference has 
been made to the case of JP. A. Fink v. The Corpora tion of 
Calcutta (2) which was also the case of an order made by the Muni- 
cipal Magistrate against a receiver where leave had not been taken 
and it was held that the order was bad. In the present case leave 
has not been taken although it appears. that the original proceed- 
ings brought against petitioners Nos, 1 to 4 only were withdrawn on 
the ground that the property was in the possession of the receiver, 
.One would, theref ore have expected that the opposite party would 
have. been diligent enough in the course of the proceeding to see 
that the record was in order and to obtain the necessary leave of 
the Court, to make the receiver a party to the proceedings. On 
the other hand, these proceedings had gone on until the final order 


(1) (1911) 15 C. W- N. 925; 14 C L: J. 2e (a) (1903) I. L.R. 30 Calc, 721. 
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was made without amy point of this kind having been raised befote 
the learned Magistrate and the receiver actively participated in the 
proceeding: that were held. Had the point been txken in the 
Lower Court the defect would tave been at orce rectified 
by an application being made to the Court appointing the receiver. 
The question now is whether the order should be set aside now on 
this ground or whether the opposite party should still be allowed 
an opportunity of putting the matter right by making an applica- 
tion, We have been referred to the case of Sarat Chandra Banerji 
v. Apurka Krishna Roy (1) which although not a case of demolition 
proceedings under-the Municipal Act is an authority which goes to 
show that even at this stage of the proceedings an opportunity may 
be given tothe opposite. party to rectify the defect which now 
appe ars, and although that was a case only of: rateable distribution 
we think, that the present is.a case where this procedure ought to 
be followed. 

Let the application, therefore, .stand over for a fortnight to 
enable the opposite party to take this step and subject to that 
being done let the matter come upon the list after the lapse of 
that period. The Court will then be ina position to see what has 
been done. It will be open to the petitioners to argue the other 
ground on which this Rule was granted. 

The matter again came up for hearing before this: bendi on 
May, 30th and 31st when the Court passed the following judgment ; 

This matter has already been before this Bench for considega- 
tion of the position based upon the ground No. 5 of the petition. 
That was disposed of by our judgment of the 7th of May r929. The 
matter has now come up again for disposal of the remaining point 
for consideration which is that arising under ground No. 2. The 
matter relates to the construction of a shed by the petitioners on 
their premises No, 7 Patuatola Lane, Calcutta. The order. passed 
by the Municipal Magistrate is one of demolition in so far as the 
structure is not in accordance with Ext, 4 A in the case—that 
being a.document showing what the structure was in 1923 at the 
time when it was examined by the Municipal, Inspector. It 
appears that sanction. was given for a shed in these. premises so 
long aga as 1g11., Then in 1914 we have a notice from- the Co» 
poration to the owners with regard, to the removal. of a structure 


built on the paemises without sanction. , That notice is Ext, E. in. 
the case, Then we get to Ext. 4 A which is a sketch by. a Munici-. 


palsurveyor made in 1923 in connection, with re-valuation of the 
(1) (1911) 15 C; W. N. 925 ; 14 C. L. J. 55. 
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premises, From that it appears that there was $shed then measur- 
ing some 17 ft. 3 in by r3 ft 9g in, and that according tothe find- 
ing of the learned Magistrate that was very much smaller than the 
present structure which is 42 ft. by r6ft. The learned Magistrate 
has undoubtedly Yelie1 toa great extent upon the fact which he 
states that defendant Surendra admitted in his cross-examination 
that there was no sanction of the present shed, As an admission 
taken by itself of course this is a very damaging matter for the 
petitioner's case, but it is pointed out that that is an extract taken 
from the cross-examination of Surendra and has not and ought to 
be taken along with the rest of the cross-examination which goes to 
show that although there may be no sanction for the present shed 
as such nevertheless something may still tura. on the original ‘sanc- 
tion of tgrr. From what happened in 1914 itis clear that at that 
time there existed some kind of shed on the premises; and the learn- 
ed Magistrate in dealing with the position at that time says that 
that structure came iato existence after the sanction in Igir and 
* was ordered to be removed,” From the materials which have been 
placed before usin ‘the evidence it appears that there is some 
doubt as to whether the structure was in fact removed in pursuance 
of any such order, if we have understood the matter aright the 
order was not one of formal nature and what happensd was that 


` when objection was taken to that structure in 1914 the objection 


only extended to the structure in so far as it offended against the 
building regulations then in force ; and there now appears to be 
evidence that the objectionable partof the structure was then 
removed, but the rest of the structure remained, In that state of 
affairs it appears to us that it may be a matter for consideration as 
to how far, if at all, it can be said that that structure in rgr4 was 
erected in pursuance of the original sanction in 31g1r and conse- 
quently how far, if at all, that consideration may have any bearing 
upon the present structure as now existing upon the premises, 
So far as we understand it there is, at any rate, some evidence to 
show that the structure under the sanction of rgrr was permitted 
to remain on these premises from 1914 onwards andit would bea 
hard thing to insist upon the order of demolition if the owner has 
téklly the right to retain the structure as it at present exists, We 
think that it is unnecessary to discuss the matter further from the 
point of view of how the evidence may go. Buttfle matters to 
which we have referred do appear to present the case in an aspect 
in which it has not received consideration from the Municipal 
Magistrate. We think that the present order should be set. aside 


Vor, LL] HIGH COURT, 


and the matter shoufd be re-argued in the light of the observations 
we have made, 

One point was raised by the petitioners that the leave that had 
been given by the Civil Court to carry on these proceedings against 
the receiver could not now be taken to validate those proceed- 
ings. That is a technical point which we think in the present case 
has no substance and that the leave having been obtained it does 
apply to the present proceedings both at the present stage and also 
at any subsequent stage. A further suggestion was that having 
regard to the earlier history of this case some allowance should be 
made by way of costs for the appearance of the owners on the last 
occasion when the question of receiver was argued, This isa 
matter in which we think we ought not to make any special 
order, 


A. T. M Retrial ordered. 


APPELLATE CIVIL. 


Before Mr. Justice Suhrawardy and Mr. Justice Costello. ° 


BENOD KUMAR ROY CHOWDHURY AND OTHERS 
7. 


‘GANGA CHARAN MESTARI AND OTBERS,* 


Bengal Tenancy Act (VIII of 1885), Secs. $2, 105—‘Holding’ or ‘tenure’, 
meaning of — Holding if can be composed ofan undivided share tn land— 
Contract with a co-sharer landlord— Other co-sharer, ifcan take advantage 
of such contract, 


Section 52 of the Bengal Tenancy Act speaks of additional fent or of reduc- 
tion of rent in respect of a particular area for which rent has been previously 


paid and it says that additional rent is to be paid if it is proved that such excess® 


is due to the addition to the tenure or holding for which rent was not being 


previously paid, z 


* Appeal from Appellate Decree No. 889 of 1928 against the decree of Babu 
Kamini Kumar Dutta, 2nd Subordinate Judge of Backerganj at Barisal, dated 
28th November, 1927 affirming that of Babu Nani Gopal Mukerji, and Munsiff 
at Perojepur, dated ag September, 1926. 
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The: word. farea’ jn section 52 indicates azdefinité quantity of land. ; & share 
in a plot cannot be brought within the sigaificance of that word and the sub. 
sequent use of ‘tenure’ or ‘holding’ shows that the. legislature had i in contempla- 
tion an entire plot of land within definite boundaries and not, ar undivided 
share; ' ee es 


The enhancement under sectión $1 can only bé claimed where it is found that 
the land in thé possession of the tenant is-in excess of a definite quantity of. Iand 
for which he was paying rent previously. Section 52 does not apply toa tenancy 
composed.of some definite plots and an undivided Share in another plot. ~er. -- 

,, Hurnandan Rai v. Makaraja Kesho Prasad Singh (1) followed., l 


Even i in cases where the landlord claims únder section 105 enhancement or 

settlement of fair and equitable rent MM section 52 and the tenancy is com- 
posed of an undivided share, the claim will not be. admitted under Section 105, 
* It does not seem to be logical that ‘because a ténant has entered into a con- 
tract with a co-sharer- landlord, the other co-sharers Have the right to take 
advantage of it and may sue for enhancement on the basis of that contract 
though it wai not executed in their favour, 


Gobind Chandra Pal v, Hamidulla Bhuian (1) distinguished, 
Appeal by the Plaintiff. 


Suit for enhancement of rent under Sec, 30(b) and Sec, 52 of 
the Bengal Tenancy Act. 


The material facts will appear from the judgment, 


Messrs, Abinash Chandra Guka and Bhupendra Nath Das for 
the Appellants, er: nM 


Mr. Mukunda Behari Mulltk for the Respondent, 
Mr, Biraj Mohan Majumdar for the iid Regiis j 


The judgment of thé Court was as follows :— Noss 

This appeal arises out of a suit brought by (i. plaintiff landlord 
for enhancement of rent under sections 3o(b) and s2 Bengal 
Tenancy Act, The tenancy covered by Khatian No; 34 Mouzah 
Debidaskuthi consists of 9 entire plots and an undivided 1O annas 
8-pies share of another plot the .5 annas .4 pies., share of which 
appertains to a different K hatian.: Both the .Courts- below have 
held that the tenancy in the present case is not.a holding and 
therefore its yent cannot be enhanced either: under section 30(b)- or 
section 52 Bengal Tenancy Act. It is conceded before-us that: the 
*:view of the Courts below in so far as it relates to section 3o(by c dán: 
not be àssáiled inasmuch as that section speaks of a holding ; and a 
holding as defined in the Act before its recent amendment did not 
driclude an ‘undivided share im a plot, Gut-it‘is argued that section 
'sa'doesi not " necessarily refer to a liolding and that ' 'the rent of^ a 


id ` A , UC E dus £z cde s 
(3) (1917) 4o 1. C. 585. : (0), (1903) 7 C. W, N. 670- = 
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tenancy even if it -consists of an undivided share of ‘a plot may be 
brought under that section, This argument also must fail, Section 
52 speaks of additional rent or of reduction of rent in respect ofa 
particular area for which rent has been previously paid and: it says 
that additional rent is to be paid if itis proved that such- excess is 
due to the addition to the tenure or holding for which rent was not 
bging previously: paid.. Tne word 'area'in that section clearly 
indicates a definite quantity of land, A share ina plot cannot be 
brought within the significance of that word; and the subsequent 
use of ‘tenure’ or ‘holding’ shows that the legislature had in’ cor» 
templation an-erttire plot of land within definite boundaries aud 
not an undivided share. The enhancement under section 52 -can 
accordingly be claimed only where it is-found that the land in.-the 
possession of the tenant is in excess of a defiste quantity of land 
for which he was paying rent previously, This view is-supported 
by the deciston.of the Patna High Court in the case of - Harnañdan 
Rai v. Maharaja Kesho Prosad Singk the judgment of which is 
to be-found in (1) the facts of which are exactly. similar 2tó - the 
present.case, .I:do not wish to lay down-in-this case- that-a- tenute 
within.the meaning of section 52 may not be composed of urüdivid- 
ed shares though the word ‘area’ used in the -seetion .suggests the 
view. The tenancy involved in the present suit is a holding and I 
have no doubt in my mind. that.a holding cannot. be composed of 
an undivided share and that section $2 does not apply to-a tenancy 
composed of some definite plots ani an undivided share in: another 
plot. Some difficulty is felt in construing section 52 along. with 
section.ros Bengal Tenancy Act. In section 105 the. word.used is 
‘land’ and it has sometimes been interpreted as including” an 
‘undivided share inia.plot,. The landlord may claim under section 
ros enhancement or settlement of. fair and equitable .rent under 
section 52, but it seems that if the tenancy in respect of which addi- 
tional rent is claimed under section 52 is composed of an undivided 
share the claim will not be admitted under section zos also. 
It is next argued that the present suit is based not upon section 

52 alone but upon the contract between the parties, Iteis said that 
in Kabuliat executed by the defendants in favour of the ro annas 
co-sharer landlords, they agreed to pay additional rent if in future 

the lands in their possession were found to be in excess of what 

were mentioned ia the Kabuliats, The Kabuliat has not been 

placed before us and we do not know its exact terms, But the 

present suit is by the 16 annas landlord. So far as the 6 annas 


(1) (1917) 40 X, C, 585. 
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Present: Lord Blanesbureh, Lord Warrington of 
Clyffe and Sir Charles Sargant. 


THE TRUSTEES CORPORATION (INDIA) LIMITED. 


U. 


THE COMMISSIONER OF INCOME TAX, 
: BOMBAY PRESIDENCY. 


[On APPEAL FROM THE HiGH COURT OF JUDICATURE 
AT BOMBAY. ] 


Indian Incomo Tax Act (XI of 922), section 66—Reference to High Court— 
Finding of fact by Commissioner—Loss on sale and £urchase of shares— 
Issue of shares at discount—Adequaty of consideration for tssue of fully-paid 
up shares—Company not a de or to capttal. 


Although shares cannot be issued at a discount, they may be lawfully issued 
as fully paid up for consideration which the company has agreed to accept as 
representing in money’s worth. the nominal value of the shares. But if the 
consideration is colourable or illusory, or if the agreement for the issue of fully 
paid shares makes it manifest on its face that the actual consideration received 
by the company is definitely less than the amount credited as paid up, or if an 
arrangement for the issue of shares is such that in the course of its due working 
out there is as much as a possibility that in the result the shares will have been 
issued at a discount, then the issue of the shares as fully paid cannot be 
justified. s 


In re:Wragg (1) discussed, Judgment of the Court of Appeal in Moseley v. 
Koffyfontein Mines, Limited (2) approved. Jn re Almada and Tirito Company 
(3, Ooregum Gold Mining Company v. Roper (4), and Eddystone Marine 
Insurance Company (5), referred to. 


It is well-settled that a company is in no'sense debtor to capital, By issuing 
a share credited with a definite sum as [paid thereon, the company does not 
become a debtor to its shareholder for any sum at all. The amount so credited 
upon the share may, as between one shareholder and another, while the company 
isa going concern, determine the proportion of profits receivable by him as 
dividend, and, in a winding-up, his proportion of surplus assets; but it has no 
influence to extend or increase the aggregate amount available for division in due 
course of administration am ongst the whole body of shareholders, 


Lee v. Neuchatel Asphalte Company (6) and Verner v. General Trust (7), 
relied on. . 


(1) [1897] 1 Ch. 796. (2) [1904 2 Ch. 108 (118). 
(3) (1888) 38 Ch. D. 415. (4) [1892] A. C. 125. 
(5) 1893] 3 Ch. 9. (6) (1889) 41 Ch. D, f. 


(7) [1894] 2 Ch. 339. 
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Upon a refe rence to the High Court made by the Cpmmissioner of Income 
Tax under section 66 of the Indian Income Tax Act, 1922, on the question 
whether there was a loss arising out of a transaction in shares, which could be 
taken into account in arriving at the amount of the income for the purpose of 
assessment to super tax, the conclusion of the Commissioner, if supported by 
evidence,’ that there was no such loss, is a finding of fact and binding upon the 
High Court, 


Before entertaining any question under section 66 of the Indian Income Tax 
Act, 1922, the.High Court should insist that the preliminary requirements of the 
section are strictly complied w.th. 


Appeal No. 36 of 192g from a judgment of the High Court, 
Bombay (Marten. C. J. and, Kemp J. ) dated the 5th March, 1928 
upon a`refereňce of ‘questions of law made tothe High Court by 
the Commissioner of Income Tax, Bombay, at the instance of the 
Appellants, under section. 66(2) of the Indian Income-Tax Act, 
1g22,,whereby the main question of law raised. by the reference was 
determined by the Court in favour of the Respondent, 

The material facts of the case, together with the three questions 
submitted - ‘by the’ Commissioner to the High Court, are cos d 
fully set out in their Lordships” judgment, 

d Marten C, J. held (question 2) that if in fact the company had 
inéurred’ a loss ‘on the transaction it would be a trading or revenue 
loss which could properly be brought into the profit and loss: 
account,. He then. quoted question r which he said “ must be 
answered iin the negative on the facts of this particular case, ” 
After-wéighing all the considerations, he thought [on the authority 
of Lu re Wragg (1)], that the difference between the nominal value 
given and the maiket value of the shares purchased was sufficiently 
great to entitle the Commissioner to challenge the adequacy of the 
consideration ` given by the English Companies. On his finding it 
Was unnecessary to decide question 3 and no decision on that 
question was therefore given, 


~ 


Mr, Justice Kemp, in a concurring judgment, answered the first: 
question in the negative. He agreed with: the answer given: by the 
learned. Chief ner to question 2, ‘and saw no necessity to reply 
to question EN ai 


^ 


Against the judgment of the High Court the present i was, 
préferred to His Majesty in Council. v 


A. M. Latter K. C. and Cecil W. Turner for the Appellants 
A. M. Dunne K. C, and Reginald “Hills for the Relipondents; 
Their Lordships’ jungit Was r by i 
(1) (1897) 1 Ch. 796. ] gui Nd ere 
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Lord Blanesbu' "eh :—This is an appeal from a judgment of 
the High Court of Judicature at Bombay, upon a reference made 
to that Court by the Commissioners of Income Tax under section 


X930, 
we 


The Trustees Cor- 


66 (2) of the Indian Income Tax Act, 1922. The substantial poration (India) Ltd. 


question for decision by the Board is whether the appellants: are 
liable to pay Indian super-tax for the year 1924-1925 on the footing 
that at the least they made no loss by, so that they are entitled to 
no credit in respect of, the realisation of a certain block of shares 
in the Burma Corporation (India) Limited, sold in January, 1924, 
in the circumstances now to be stated. The High Court-have held 
them to be so liable. Hence this appeal, 
. The appellants, who will be referred to as the Indian Company, 
were incorporated under the Indian, Companies Acton the roth 
February, 1920 ; with a nominal capital of seven crores of rupees, 
divided into 350,000 shares of 200 rupees each. Promoted-as a 
private company by two English companies, the Sbare Guarantee 
Trust, Limited, and the Intercontinental Trust (191 3), Lrmited, 
all the issued shares of the Indian Company, with the exception of 
one share taken by each of: the two nominee subscribers to its 
Memorandum of Association, have throughout been held by one or 
other of the English Companies. Their joint control of the Indian 
Company has thus been in every respect and at all relevant times 
complete. | 

That company was Seals established that it might acquire from 
the English Companies, as a single block of 3r2,817 shares, to 
separate holdings in the Burma Corporation, Limited, of 134,705 
shares belonging to the Share Guarantee - Trust, and of £78,112 
shares belonging to the Intercontinental Trust, The nominal yalue 
of each of these Burma Corporation shares was £1. They were all 
fully paid, and they stood in the London market at the high. price 
af£i4each. | , 

: The terms of their acquisition by the Indian Company. were 
contained. in. two sets -of agreements. To one set, one of the 
English, Companies was. party disponing : to the other set, the 
other. Butthe agreements of each set were of even date, . and 
their terms were, muda fis. mutandis, identical, Moreover, sincg 
their execution, the respective. outstanding interests in the. shares 
of the two disponing Companies have been dealt with as if theirs 
was the interest of, a single: person in -the' entire block, Accuracy; 
inthe eireumstances, will accordingly not be seriously endangered, 
while brevity and convenience of statement will alike be- served if 
their Lordships in what follows proceed, unless: otherwise’ stated, 
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P. C, tipon the assumption that the entire arrangement was embodied 
1530; in a series of composite agreements made between the two English 
wr Companies on the one side and the Indian Company on the 


The Trustees Cor- 
poration (India) Ltd. other, 
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i ment te t t a 
The Commissioner It was by two such agreements executed on the roth February, 





of Income Tax 1920—the day of its incorporation—that the Indian Company's 
Bombay Presidency, interest in the shares originated. 
Lord Blanesburgh. The first of these two agreements resulted in a simple contract 


for the purchase by the Indian Company of the whole block of the 
Burma Corporation shares in consideration of the issue of an 
equal number of shares inthe Indian Company credited as fully 
paid : and, as some form of reconstruction of the Burma Corpora- 
tion was apparently then in prospect under which each share in 
the Corporation would in due course be exchanged for r4 shares 
in Burma Corporation (India), Limited, the agreement contained 
a provision that if this exchange took place, prior.to completion, 
the sale and purchase should apply to:the shares so exchanged, 
The effect so far was that the Indian Company acquired 312,817 
of Burma Corporation shares Of £1 each, or their equivalent, 
in consideration of the issue of 312,817 ofits own shares credited 
as fully paid. And the two separate agreements embodying that 
result were duly filed, 

But the real transaction was contained in the second ofthe 
two composite agreements already referred to, the terms of which 
were not intended to be filed, and were not filed, 

"By this second agreement, subsequently referred to between 
the pirties and here as the principal agreement, out of the 312,817 
shares of the Indian Company representing the then consideration 
for the Burma shares, one-half—or 156,408 shares—were to or by 
direction of the respective English Companies to be allotted 
immediately, while the remaining shares were to be allotted at 
the rate of one share for each two shares of the Burma Corporation 
as delivered to the Indian Company. Somewhat inconsistently 
25,000 shares in the Burma Corporation were to be delivered to 
the Indian Company forthwith, while delivery of the ‘‘undelivered 
ghares ", as prescribed, was to be made on such dates as might be 
mutually agreed. The whole were, however, to be delivered within 
three years—that is before the roth February, 1923. | In the mean- 
time possession of the undelivered shares was to be retained by the 
English Companies, and during the period prior to’ completion 
thése.companies were given power from time to time to deposit and 
charge the shares for their own liabilities joint or several or for 


e 
` 


Vor. Li] PRIVY COUNCIL; 


their liabilities jointly with any other parties—up toa limit of two 
and one-half million pounds sterling, The English Companies were 
also, by a clause numbered 4, given power with the consent of the 
Indian Company to sell any of the undelivered shares and either to 
utilize the proceeds of sale in discharge of such liabilities, in which 
event—and this, as will later appear, was a significant provision— 
the purchase consideration was to be “proportionately reduced"— 
or to remit the proceeds to the Indian Company, in which event 
"the equivalent purchase consideration for the shares"—-another 
significant provision—was to be duly allotted, 

The 156,408 shares of the Indian Company credited as fully 
paid were duly issuéd by that Company as provided by the prin. 
` cipal agreement. It would not have been easy to harmonize with 
the other provisions as to allotment the immediate delivery to the 
Indian Company ofthe 25,000 Burma Corporation shares, But 
this difficulty was not allowed to arise for neither these shares 
nor, indeed, any Burma shares at all were ever delivered to the 
Indian Company. On the roth February, 1923, the day of expira- 
tion-of the period limited for completion, all that had happened 
was that three years before 156,408 shares of the Indian Company 
had been issued as fully paid, and, so far, for nothing. 

With these circumstances unchangéd a further composite 
agreement was, on the 14th November, 1923, come to by the 
parties, supplemental to and by way of variation of the original 
arrangement, By this time the 312,817 shares of the Burma 
Corporation, Limited, had become 4,379,438 shares of the Burma 
Corporation (India), Limited, of Rs, 10 each ; and by the arrange- 
ment as now modified it was provided that these shares need not 
any of them be delivered before the roth February, 1926 ; that the 
English Com panies, with the general or special authority of the 
Indian Company might sell any of the shares and should in that 
event on completion pay to the Indian Company the proceeds of 
sale, together with all dividends received on the shares and 
clause 4 of the principal agreement above referred to was modified 
accordingly. In consideration for this, it was agreed by the 
English Companies—and this was a modification of the first 
importance—that the purchase consideration mentioned in the 
principal agreement should not ia any case exceed the 156,408 
shares already allotted as above stated. 

In a case like the present where the Indian Company was 
throughout merely another name for the English Companies 
acting in concert, it would perhaps have been remarkable if these 
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P. C. agreements, elastic as are their terms, had not *been worked out so 
1930. as best to meet the convenience .of the two English Companies. 
ain And so the inl : mai i Pa 
EE e d so they plainly were, The shares sold remained in the respec 


poration (India} Ltd. tive names of the two companies; who between them received and 
The ee ee retained all the dividends ; when the shares were sold they received 
of Income Tex,  avG retained the entire purchase price: it was only. after their sale, 
Bombay _ Presidency. actually «ffected in.1924, that the.e receipts were even brought 
Lord Blamesburgh. into the accounts of the Indian Comrany.; and even this, seems to 
dE have been little m ore than a book entry, for, as appears from the 
evidence of Mr. Sandeman, ‘a director of that Company, no part 
either of the purchase price or of the dividends had even then 
been received in India, They remained in England, presumably 
under the con'rol ofthe English Companies, and as. late as Dccem- 

ber, 1926, they were, according to his statement, still.there, 
.Butthis course of dealirg, indeperdent as it was of the Indian 
.Compa ny, really involved little more than a generous in.erpretation 
in the English Companies’ own interests of the actual provisions of 
the agreements themselves which, properly understood, embodied 
. an arrangement of a most unusual description in no way characteris- 
tic of the simple transaction. of puedan. and sale set forth in the 

filed agreements. 

The agreements left, the fateh Companies with, in ‘effect, the 
same dominion over the shares as they enjoyel before their so- 
called sale. With the consent of the Indian Company, , which 
was the merest formality, the English. Companies .might sell the 
shares : without even that form of consent, they might pledge them 
for their own debts or, for the debts of themselves or other parties 
fora sum or sums up to as much as 2% million pounds. Had the 
English Companies pledged the shares up to that limit, and had 

` ; their value fallen below it—and their. value , did .fall far below 
it by the beginning of 1924, if not before—it would have been 
open to the English Companies within the terms of their .agree- 
ments to withdraw the shares from the; Indian Company altogether 
and retain, for nothing, their 156;408 fully paid shares in .that 
Company, -Burther, if they sold any, of the shares, at whatever 
price, on tendering that price, however small, they were entitled 
“to one fully paid share of the Indian Company for every 28 rupee 
shares sold, whatever the discount. involved. , Finally—and this 
was the event which happened—on a sale of the sares under the 
1923 agreements- and on their accounting for the proceeds, _the 
English Companies were entitled to. retain the whole of their 
156,408 issued shares irrespective of the excess of their par value 
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over the only sum rfceived:by the Indian Company in respect of 
them, Asa matter of fact the deficiency. below par value on the 
realisation in 1924 amounted. to as much‘as Rs, zo, 04; 972, repre- 
‘senting a discount.of approximately Rs. 32 ‘on each of the 156,408 
tharesof the Indian Company. . s. 

In truth the agreements did not in any- real sense s embody a 
purchase of the Burma Corporation shares by the- Indian Company 
in consideration of the issue of fully paid shares of that Com- 
pany, More truly the so-called purchase was an elaborate arrange- 
ment under which while, it is- true, the Indian Company might in 
certain events have received- delivery of the Burma Corporation 
shares in specie, it was just as likely that the Indian Company, get- 
ting everything to which under the agreements it was entitled 
would receive. a sum of money only, a sum» which ‘it was uader the 
arrangement bound to accept in satisfaction whatever its amount 
might be. -And, if. their Lordships may here conveniently so far 
anticipate, the Indian Company. has in the events received, and 
.has duly received money only for-its shares so issued as fully paid: 
And not only so, but it has received a sum less than’ the nominal 
value of the shares by the ‘above figure of Rs. 50,04,972 or 
Rs, 32 each, 

Ia: the actual result, therefore, the shares have been issued by 
the Indian Company at a discount of that amount, and. as this is 
the sum which in this litigation and upon this appeal-the appellants, 
the Indian Company, contend represents the loss sustained by them 
in respect of this transaction, it is convenient. to ask at once 
whether,:even as so far stated by their Lordships, the - facts do not 
furnish an immediate refutation of that- contention, 

It is, of course, necessarily -grounded on the. aadipion that 
these issued shares of the Indian Company are in the hands of the 
English Companies fully paid and free from any liability for calls 
or Otherwise. Ifthe English Companies remain between them 
liable. for the discount which has in fact now materialized then it 
necessarily follows—for no doubt-as -to the -solvency of either 
English Company is suggested—that the Indian Conspany has sus- 
tained no loss at all. And upon the facts, as just detailed, that liabi- 


lity is in their Lordships’ judgment, fixed upon the English. Com-* 


panies by the application to this case of the principle enunciated 

by the Court ofe Appeal.in the -case of Moseley v. Koffyfontein 

Mines, Limited (1) where it was held that if -an arrangement for the 

issue of shares is such that in the course of its due working out 
(1) [1904] 2 Ch. 108 (118), 
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there is as much as a possibility that in the result the ‘shares 
wil have been issued at a discount, : then the issue of the 
shares as fully paid cannot be justified. Here such a discount has 
inthe result actually materialised ; its very amount has been 
ascertained, and their Lordships, applying as they do, tbe principle 
just stated, reach the conclusion that the Indian Company's alleg- 
ed loss has not been proved, and that its present appeal on this 
simple ground must fail. 

But while this view was foreshadowed by learned Commissioner, 
neither in the High Court nor in the arguments befóre the Board 
was the case dealt with so simply. Their Lordships accordingly 
will prcceed to consider its further aspects. 

The English Companies never, it seems, exercised their power 
of pledging the Burma shares, They retained them all, until in 
January, 1924, they sold them in England at 8s, a share, or Rs. 6 
according to the then rate of exchange—making a total con- 
sideration of Rs, 2,62, 76,628. This is equivalent to a price of 
£5-12s, for teach £1 share in the original Burma Corporation, 
These shares were, as has been stated, worth in British currency 
£14 each in February, 1920, and there can be no doubt that the 
English Companies have, by entering into their agreements with 
the Indian Company, sustained in England a very serious loss 
which they would have been spared had they in February, 1920, dis- 
posed of their Burmah shares upon the open market. Nor can their 
Lordships doubt that this loss has really provoked the complaint 
made by the Indian Company in this case, But although the 
English Companies are the Irdian Company's only shareholders, 
the question here is not whether tbe English Companies have 
sustained a heavy loss, but whether the Indian Company has sus- 
tained any loss at all. And onthe assumption which their: Lord- 
ships now make that the Indian Company's shares must be treat- 
ed as fully paid that question depends upon the price which on 
that footing the Indian Company must be taken to have paid for 
the Burma shares. Did it exceed the sum finally received for 
them? Thatis the issue. 

Now it is common ground between the parties that the intrinsic 


* value of the Indian Companies’ shares on the roth February,. 1920, 


on the footing that the Company was then entitled to a free Burma 
Corporation £r share for each of its 312,817 shareseissued or to be 
issued was, at the then high rate of exchange, Rs. 98 only. How 
far that value would stand to be reduced if each Burma share 
instead of being “ Good delivery" was one ‘subject to the reserva- 
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tions and so forth of the principal agreement has not been gone 
into, and it need not for present purposes be here explored. Rs. 98 
may without deduction be taken to be the value of each of the 
156,408 shares issued in February, 1920, on the footing on which 
they were then issued, And in the first stages of their present dis- 
pute with the Revenue, the Indian Company, through its accountants 
was prepared to adopt the then actual value of its shares issued as 
the criterion by which should be determined the question whether 
it had or had not sustained a loss on ultimate realisation, Its 
claim on this footing however, was that the release on the r4th 
November, 1923, of the Indian Company's obligation to issue 312, 
817 shares or any shares beyond the first issue of 156,408, operated 
retrospectiv ely to double the value in 1920 of these issued shares, 
so that each share must be taken to have then represented for the 
Company an expenditure of Rs, 196, When, however, it was point- 
ed out that while this release of 1923 might enhance the then value 
of the issued shares in the hands of their holders, it in no way 
enhanced their value to the Indian Company in 1920, seeing that 
the shares had then been parted with once and for all, the alterna- 
tive contention was put forward, on behalf of the Indian Com. 
pany, and it wasthe contention placed before the Board, that 
the value to the Indian Company of its 156,408 shares at the 
date of issue must be taken to have been their nominal value 
of Rs, 200 each, no more and no less, on which basis the Indian 
Company has an realisation sustained, as is admitted, a loss of the 
above sum of R=. 50, 04, 972. 


The Indian Company's claim to have this loss allowed as a 
deduction from its super-tax assessment wasin the first instance 
rejected by the Senior Taxing Officer, not however because the 
loss had not been sustaired, but because, in his view, it was a capi- 
tal and not a revenue loss, 


After a series of appeals, in the course of which the view was 
taken that in the circumstances no loss of any kind had been sus- 
tained, but, on the contrary, a large profit had been made by the 
Indian Company, the High Court finally, by Order dated the 17th 
December, 1925, under section 66 (3) of the Act, directed the 
Gommissioner of Income Tax to make areference to the High 
Court of the following question of law arising out of the Indian 
Company's super-tax assessment for the year 1924 :— 


** Whether the Cotomilssiones of Income Tax was not bound 


in Jaw to take as the price paid for the Burma Corporation shares 
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the nominal value of the shares aloued [by the. Indian Company! 


in:paynient therefor,” HC 

The Commissioner duly made the reference required and, on 
the.matter. coming before the High Court .for hearing on the 5th 
October, 1926, that Court made an order purporting to be made in 
pursuance of Section 66 (4) of the Act directing. the Commissioner 
to dealin particular with a further question, namely,whether the 
aleged loss was a capital loss, and .o. fied further. facts and 
generally to amend the case, The Commissioner, aftera further 


- hearing of the parties, stated an additional. case, and submitted 


to the’ Court two further questions, -namely ;:— . . ~ : 

(a) Whether the alleged loss in question (if any) was a capitat 
loss or revenue loss ; and : 

" (B) Whether the alleged loss in question (if. any) can be taken 
into account in view of the fact that 1¢-has. accrued: and arisen out- 
side British India in view of the provisions of sections 4 (1) and 
(2) of the Income Tax Act, 1922" - . mE ; 

Their Lordships :propose now -to deal only. with the original 
question, although they must refer again to the circumstances in 
which the other two were stated, With reference to that question, 
the Commissioner, in his original letter of reference, after stating 
that each share of. the Burma Corporation had been admitted by 
the Indian-Company’s accountants to be worth only Rs. 98: on the 
rotb April, 1920, submitted that the - only reasonable -inference 
wgs that each share of the Indian Company was only worth that 
amount, This finding was not in question before the Board. In 
his second letter of reference dealing with the conte ntion which 
had then been set up that the case of, Za re Wragg (1) required 
the, nominal value of the shares issued and that alone to be taken, 
the Commissioner, after a full review of the agreements which their 
Lordships have already discussed, stated | his. conclusion of fact to 
be that the whole scheme was as a pete purchase and sale of 
shares, illusory. 

The case then again came before the High Court, and on thé 
sth March, 1938, that Court pronounced the. judgment from which 
the present appeal is brought, Its view, broadly, was that the 
Court was brought under no compulsion by the decision .in Zn re 
Wrage (x) to take the nominal value of the shares allotted by the 
Indian Company as necessarily representing the eprice paid by 
that Company for the Burma shares, The present case, in the 
opinion of the learned Chief Justice, was within the exception to 


(1) [1897] 1 Ch. 796. 
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that decision stated by A. L. Smith, L.J., in his judgment in 
Jn re Wragg (1) for that here the parties had themselves in effect 
—so great was the discrepancy—acknowledged the. consideration 
received to have no relation in point of amount to.that nominal 
‘value. The real value of each -share in the Indian Company’ as 
issued could not have exceeded Rs, 98. It might, if other dates 
were taken, be found to have been even less, . It was open to the 
Court to ascertain the true value, @n any computation thereof the 
case ofthe Indian Company failed. It had made no loss on reali- 
zation ; on the contrary it had made, expressed in rupees as was 
right, a large profit—a profit in respect ofeach of its 156,403 shares’ 
worth only Rs, 93 at their date of.issue, of as much as Rs, 7o. 

Now their Lordships are.in full, agreement that the Indian 
Company's case failed as the High Court. thought, Butif Wroge's 
case (1) has any application to the present, and if it could not 
otherwise be distinguished,:their.|.ordships would notas at present 
advised.be prepared to follow the High Court in so far as its final 
order was based upon‘the distinction there taken. . As they . under- 
stand the observations:of Smith, L. J., referred to:by the learned 
Chief Justice, these were confined to a case where upon the. face 
ofthe agreement for the issue of fully paid shares it was made 
apparent that the actual consideration .received by the Company 
was recognised as being definitely less than the paid-up capital 
issued in respect of it. The observations were . not .directed to a 
- case like the present where that fact has to be ascertained, if at all 
by extrinsic evidence. 

But there appears to.be ,a more certain ground upon which 
Inre Wragg (1) if it has any application -at all to the present 
question may in the view of the’ Board be di:stinguished,.and_ that 
is.to be found in the-conclusion of the learned Commissioner 
already stated, that the transaction here regarded as a purchase 
and sale of shares was illusory altogether. Toa case of which so 
much can be said /a re ‚Wragg (1) has no application,.and that 
conclusion of the learned Commissioner, as one of. fact, was bind- 
ing upon the High Court as it is also binding. upon the Board, 
supported as it is‘by ample :materiàly to some: of which attention 
has already been calléd earlier in this judgment.. j 

Their Lordships, however, do not iwish.it to .be supposed that 
in their view the decision in Zm ve -Wragg (1) is in point here. at 

all, Even if, on:any application by the. Indian Company to make 
the. English. Companies liable to contribute in respect ofthe shares 
(1) [1897] 1 Ch. 796. i 
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P. C, issued to them, these Companies could stfccessfully rely upon 
1930, In re Wragg (1) as a defence, that result in their Lordships’ opi- 
wre 


nion would have no'irfluence upon the fortunes of the appellants’ 
The Trustees Cor- present appeal. 

poration oy Ltd. = Ja re Wrage (1) was one of many cases-—4Zn re Almada and Tirito 
The Commissioner Company (2); Ooregum Gold Mining Company v. Rofer(3) the Eddy- 
sree, stone Marine Insuranie Company (4) are other hotable examples— 
h ei in which the question, always as between a Compahy or its Liquida 
RE tor on the one hand and the allottee of the shared issued as fully 
paid on the other, was whether in his hands the shares were held 
free from liability for calls or otherwise, There is no such question 
here, To this litigation, the English Companies, the allotees of the 
shares, are not parties, nor, in law, are they even privies. The 
issue is one between the Revenue and the Indian Company only, 
and the sole question now is what wasthe real value objectively 
of the fully paid shares issued to the English Companies by the 
Indian Company at the date when they were in fact parted with. 
It is not disputed by the appellants, the Indian Company, that the 
intrinsic value of these shares, if it had then exceeded their nomi- 
nal value would have had to be returned as their true value, But 
their contention is that if, although judged by the same tests, their 
intrinsic value was then less than their nominal value, that last 
value, and no less, must be returned as their true value, This, 

they say, is the result of Zn se Wragg (1)... 
e Their Lordships have soms difficulty in grasping the argument, 
First of all, it is clear that there are some limitations to be placed 
upon the influence of Zn 7e Wragg (r) If, for example, the shares 
here had been issued to an individual who died on the next 
day, it could hardly even have been contended that by reason of 
° ° In re Wragg (1) his estate would be charged with death duties in 
respect of any other than the real value of the shares whether that 
value was above or below their nominal value, Again if imme- 
diately after the issue of the shares here the Company, upon 
proper resolutions passed, had presented a petition for the reduc: 
tion of its cap&al on the ground that except to the extent of Rs. 98 
per share it issued capital of 156,408 fully paid was unrepresented 
"by available assets, can it be supposed that Jn ve Wrage (1) would, 
of itself, have been any obstacle to an order confirming the reduc- 
tion being made? Why then should that decisiom stand in the 
way of the real value of the shares being now inlike manner ascer- 

(1) [1897] 1 Ch. 796. (2) (1888) 38 Ch. D. 415. 
(3) [1892] A. C. 125. (4) [1893] 3 Ch. 9. 
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tained ? Their Lordships can only suppose the answer to be that 
the zis” is subconsciously assumed-that a company by the i:sue of 
a share credited with a definite sum as paid thereon, becomes in 
some sense a debtor to its sbareholder iu respect of that full 
amount, But of course that is not so. A company is in no sense 
debtor to capital. Zee v. Neuchatel Asphalt: Company (1) ; Verser 
v. General Trust (2), The amount credited upon a share may, 
as between one shareholder and another, while the company is a 
going concern, determine the proportion of profits receivable by 
him as dividend, and, in a winding up, his proportion of surplus 
assets, But it has no influence to extend or increase the aggregate 
amount available for division in dus course of administration 
amongst, the whole body of shareholders ; nor does it make the 
compa- y a debtor for any sum at all. 

In their Lordships’ judgment accordingly the decision in 
Jn re Wragg (3) ought to have no influence upon the question now 
raised, so that, however its claim be regirded, this appeal of the 
Indian Company fails. 

Before parting with the case their bordin think it right 
to allude again to the presentation to the High Court of the two 
additional questions to which they have already made reference, 
but which it is unnecessary for them further to consider. In the 
present case the only result of the presentation of these? two ques- 
tions was that a final decision of the case, on the first and only 
essential question, was delayed for nearly a year and a half and 
much additional expense was incurred. Their Lordships are fully 
alive to the circumstances in which the High Court was cons- 
trained to direct that these further questions should be referred to 
it for consideration, ard the result in the present case of the 
order then made merely serves to confirm the view of the Board 
that the High Court will, in future cases, be well advised to Tequire, 
before they seek to entertain any question under section 66 of the 
Indian Income Tax Act, that the preliminary requirements of the 
section are strictly complied: with. . ‘ 


The stringency of these requirements is clearly delibzrate. Iris: 


the intention of the enactment that the High Court is not to be 
flooded with such applications, The object is salutary and in their 


Lordships’ judggient the High Court will be well advised, before ` 


they entertain any question uader the.section always to see that 
the preliminary statutory conditions have been fully observed, 


(1) (1839) 41 Ch, D. r. l (2) [1894] 2 Ch. 239, 
(3) (1897) 1 Ch. 796, ji 2 
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Upon the whole case, for the reasons they have given, their 


Lordships will humbly advise His Majesty that. this i appen be 
dismissed with costs. 

E. F. Turner &.sons ; Solicitors for the Ain 

Solicitor, India Office: Solicitors for the Respondents, 


K, J. R. Apteal dismissed. 


Viscount. Sumner, Lord Thankerton, Sir John Wallis 


and Sir Lancelot Sanderson. 


PRESENT: 


SURENDRA NATH KARAN DEO.; 


[^ 


KUMAR KAMAKHYA NARAIN SINGH. 
[ON APPEAL FROM THE HIGH COURT or JUDICATLRE AT PATNA.] 


Civil Procedure Code (Act V cf 1606), section 11—* Finally decided " — 
- Res judicata— Suit for rent— Question: of defendatis tenure net dealt wtih 
in final judgment of ultimate Court of Afpeal—Chota Nagpore. Tenancy Act, 
1908, sections 84,,87— Presum tion of correctness of entries made in records, 
of rights—Onus of rebuttal on party impugning their correctness — Barscte. 
Raj— Non-resumable shikmt taluk. 


In a «vit for arrears of rent, the Couri of first appeal referred i in its dement 
to the suit land as the defendant’s jagir, but it also stated that the only point 
at issue was as to the rate of rent, and on second appealthe High Court ‘dealt 


with the case in the same way : 


Held, that in these circumstances, even assuming that the question of the 
defendant’s ‘tenure arose in the case, as the final judgment of the High Court, in 
second appeal, did nót deal in any way with the question whether the’ defendant's 
tenure was 2 jagjr, there was no final decision within the meaning of section 31, 
Civil Procedure Code, Lo of the issue whether the defendant's estate was a 

ejagir. 
An entry in a record of rights prepared by a Settlement Officer under the 
provisions of the Chota Nagpore Tenancy Act, 1903, may be rectified at the 
instance of the party aggrieved in a suit brought by him “before a Revenue 
Officer within a period of three months (see Sec 87), but in the absence of such 
a suit, the entry in the Ahewaé ‘stands and cannot be altered by the Civil Court, 
and under Sec. 84 (3) of the.Act it isto be ‘‘ evidence of the maiter referred, to 
in such entry and isto be presumed to be correct until it has been proved by 


`» 
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evidence to be incorrect." These entries, being made after enquity by experi- 
enced revenue Officials, are statutory evidence of gieat weight, and the onus is on 
the party impugning their correctness to establish by cogent evidence that the 


entries are inc orrect. 
Held, that on the evidence in the present case, the onus had not been 


discharged. - 
The Barsote Raj is a non-resumable shikmi or shamilat taluk, and is not a 


-jagir tenure held: under the Ramgarh Raj. 

Appeal No, 89 of 1927 from a judgment and decree, dated the 
rrth March, 1926, of the High Court, Patna (Dawson Miller C. J. 
and Mullick .) which reversed a judgment and decree, dated the 
23rd March, 1922, of the Subordinate Judge of Hazaribagh. 

The principal question for determination on the present appeal 
was ‘whether Barsote Raj, which comprises more than roo villages, 
is à Shikmi or Shamilat Taluk and non-resumable by the Respon- 
dent, the Raja of Ramgarh, or that it is a Jagir which the Raja of 
Ramgarh is entitled to resume on the failure of male heirs of the 
original grantee. The Subordinate Judge held in favour of the 
appellant that it was a non-resumable Shikmi Taluk, but the 
Appellate Court took the opposite view. Hence this appeal, ‘The 
material facts of the case appear sufficiently fully from their 
Lardships’ judgment, 

On defendants’ appeal to His Majesty in Council against the 
above judgment of the High Court, Patna, it was contended 
(inter alia) on behalf of the appellant that the learned. Judges of the 
High Court erred in holding that the judgment of 1867 operated as 
res judicata on the question that Barsote was a jagir, in view of the 
fact that it was not necessary to decide that question in that suit, 
the only dispute being about the rate or amount of rent, 


. DeGruyther K. C, and Dube for the Appellants. 


Upjohn K., C., K, Brown and L, P. E. Pugh for the Respon- 
dents, l i l 

Their Lordships’ judgment was delivered by 
. Sir John Wallis :—This suit was instituted in r919 by the 
Court of Wards on behalf of the plaintif, the Rajah of Ramgarh, 
who was thena minor against the first defendant the Rajah of 
Barsote, who was also a minor and others claiming under bim fora 
declaration that his tenure ‘“' ordinarily known as the Barsote Lat ” 
is not a s&atui/ay or shikmi taluk of the Ramgarh estate nor is it non- 
resumable ‘as recorded in the A4ewat forming part -of the record 
of rights prepared by the Settlement Officer under the provisions 
Qf the Chota Nagpore Tenancy Act 1908, and for a further 
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"declaration that itisan ordinary jagir underethe Ramgarh Raj ` 


and is resumable on failure of the direct male line of Raja Pirthi. 
Karan, an ancestor of the first defendant, who, according to the 
plaint was the original grantee, 

The record of rights was drawn upin 1914, and it was open 
to the plaintiff under section 87 of the Act to file a suit before 
a Revenue Officer within three months to rectify the entry in 
the AAewat, This not having been done, the entry stands and 
cannot be altered by the Civil Court, and under section 84(3) it is 
to be “evidence of the matter refirred to in such entry: and is 
to be presumed to be correct until it has been proved by evidence 
to be incorrect,” 

It seems desirable to set out at once the case which the plaintiff 
came into Court to prove as set outin paragraphs 5 to 8 of the 
plaint. 

“ It was customary with the proprietors of the Ramgarh estate 


to grant lands and villages in Jegir to.their retainers and well- 


wishers on condition of rendering various services or for maintain- 
ing them sometimes paying small rent for them and sometimes pay- 
ing no rent. These grants originally used to be .simply tenancies 
at willor at most life-grants beirg resumable on the death of.the 
grantee, Eventually they became heritable, being resumable on 
the failure of the direct male line of the grantee and also on other 
contingericies, 

, Sanads and Amalnamas used to 5e issued to the parties con- 
cerned and Xaduliyats used to be taken from the grantees or from 
the subsequent holders. 

* Lat Barsote originally consisted of villages,'the names of which 
are given in schedule ‘' B " annexed hereto and within the ambits 
of these villages new villages have sprung up and come into exis- 
tence and the said Barsote Lat now consists of villages mentioned 
in schedule “ A. ” 

The said Barsote Lat was given in Jagir by a remote ancestor of 
the plaintiff to Pirthi- Karan, who assumed the title of Raja, and 
who was a remote ancestor of the defendant No, 1, but the Sanad 
under which the grant was made is not forthcoming and the earliest 
elocument that js in existence is the /amadbandi paper of the year 
1813, Sambat showing Debo to be a rent- paying tenure. 2 : sub- 
sequent /amabandis also show the same, - ec 
'- * Jaimangal Karan Deo, who also assumed the title of Raja, 
was an ancestor of defendant No. 1 and holder of Lat Barsote. The 
said Raja Jaimangal Karan Deo executed a .Kajs//iyat in fayour of 


` 
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Maharaja Sidh NatbeSingh, an ancestor of the plaintiff in 1870, 
Sambat, in respect of Lat Barsote agreeing to pay an annual rent of 
Rs, 281-8-6 sicca which comes to Rs. 300-49. The geneological 
table mentioned in schedules C and D respectively show the con- 
nection of the said Raja Pirthi Karan with the defendant No. 1 and 
that of Maharaja Pareshnath Singh with the plaintiff, " 

It is also alleged inthe plaint that the entry inthe kewat 
throws a cloyid on the title of the plaintiff and hence the necessity 
of the present suit; and it may readily be understood that apart 
from the possibly remote contingency of a failure of male heirs on 
the part of the first defendant’s family it is in the plaintiff’s interest 
to establish if he can that the Barsote estate is a portion of the 
Ramgarh estate granted in jagir to the defendant's ancestor. 

The case presented in the written statements is that the allega- 
tions in the plaint are a travesty of the facis. The first defendant's 
estate was never known as the '' Barsote Lat " but as the “Barsote 
Raj " and had descended in his family for more than fifty genera- 
tions, It was not granted by a remote ancestor of the plaintiff to 
Pirthi Karan, It was never held asa jagir under the 1l. :.. ‘rh 
Raj, but “ for convenience of realization Government dues payabic 
for the Barsote estate were paid through the proprietor of the 
Ramgarh estate like other similar skamilat taluks in the district 
from about the Permanent Settlement, " that is from about 1793. 

The Additional Subordinate Judge of Hazaribagh dismissed 
the plaintiff's suit, but his judgment was reversed on appeal by 
the High Court at Patna which gave the plaintiff a decree. As 
will be seen the judgments of the learned Judges Dawson Miller 
C. J, and Mullick J, are not based on direct evidence as to the 
grant of a fagir, but on inferences and presumptions which have 
to be carefully examined. 

In the first place it seems desirable to state that the defendant’s 
estate has never been ordinarily known as the Barsote Lat nor 
have the defendant and his predecessors ever been known as the 
holders of a jagir in the Ramgarh estate, They have always. been 
known and addressed in official correspondence ,as Rajahs or 
Zemindars (that is to say proprietors) ofthe /ergana of Barsote, 
and their estate has been referred to as their zemindari or property? 
which is in entire accordance with the statement in the record of 
rights, that it isa shkamilat taluk, that is to say an estate distinct 
from the Ramgarh estate though included at the Decennial Settle- 
ment of 17go, made permanent in 1793, in the zemindari of the 
Raj sh of Ramgarh with whom the settlement was' effected, The 
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P, C. term s4/£vii lalak has the same meaning, the word ssAms, or belly, 
jae: being applied to taluks which were orce independent but are now 
= ri s inside another estate, 
ure TTA . ° "m A 
“Kima Deo It will in their . Lordships’. opinion throw much light upon the 
case to trace in the next place how the present dispute would 


Kumar analys pa : i 
Narain Singh. appear to have arisen, Both these estates are situated in Chota 


Sir Sohn. Wallis. Nagpore, which in the 18th century was a wild and thinly populated 

— hill country to the south west of. Berar and was under the govern- 
ment of the Nawab of Bengal, until it came under Briti,h rule in 
consequence of the grant of the diwani in 1765. After a rebellion 
in 183x it was placed in charge of an officer, styled the Agent to 
tbe Governor General for the South Western Province ; and on the 
22nd November, 1839, the. Agent called upon the zemindars to 
procure a return for all the e/a&adars or holders of tenures under 
them, and themselves to submit a consolidated return, The return 
submitted by the e/a&adars was to show “ the.amount of land 
revenue of.each mouza (village) paid by the zemindars ‘to Govern- 
ment, and the fama thereof realized from the tenants through the 
elakadars, with a description as to how, or under what conditions 
and since what date, the land fagirdari, ghatwari or zemindari, as 
the case. may be, has been in possession of the e/akadars,” This 
shows that the e/akadars in the zemindart might be either jagirdars, 
holders of Ghatwal tenures or zemindars, that is to say, proprietors ; 
and emphasises the importance of the fact already mentioned that 
the defendant's predecessors were ‘alwiys known as SADS or 
Zemindars of the Pergana of Barsote. 

There was delay in the submission ofthese returns and their 
Lordships observe that a letter written by.the Rajah of Ram- 
garh, Ex. 39 ofthe r4th June 1842, excusing the delay, contains 
the following sentence :—'' Some jagirdars and the Rajas of 
Barsote, Isutkhori and Barmaria, etc., have ar submitted: the 
statement in spite of demands made on them,” . This makes a 
clear distinction between the jagirdars in the gemindari and these 
Rajas, though they are all included in the appended list [Ex. 39(a)] 
headed “ List, of defaulting jagirdars, ” 

What next followed is of great importance in their Lordships’ 
eopiuion for a due . understanding of. the case, There is evidence 
that the, defendant’s predecessors had always objected to being 
includéd in the Ramgarh zemindari, and the Rajah gppears to have 
thought that this was a good opportunity of asserting his indepen- 
dence and claiming to pay revenue direct to Government. Accord- 
ingly, on the, 29th July; 1843, he presented in person the ‘return 
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called for together with a pata or copy of a patla bearing date the 
sth August 1776, and both documents were then signed by Major J. 
Simpson, the Assistant, who was then in charge of the Hazaribagh 
district, The patfa has been exhibited by the defendants as Ex. U 
in this case, and has assumed more importance in the arguments 
before their Lordships than in the Courts below, as will be seen 


later. The return gives the required. particulars of the names- 


and collections of 133 villages, some of them described as unin- 


habited, meaning deserted by the inhabitants, as was too often: 


the case in those days. Their Lordships see no reason to doubt 
that this was a genuine return of the villages which had been in the 
Rajah's possession. . 

In the column headed ** Remarks " the Raidhi stated that these 
mouzas had been in his ancestor’s proprietary possession for more 
than s2 generations and that the plaintiff’s ancestor, Dalel Singh 
(who died in 1724), had deprived his ancestor of the Pergana of 


Rampur and of some villages in the Pergana of Barsote and alleged. 
that in 1776 Mr. Grant Heatley, when he came to make a settle-, 


ment, finding that.the villages in his possession formed part of the- 
old zemindasi of the family, allowed them to remain under Govern- 
ment collection and granted his ancestor a fafta signed by Maha- 
rajah Paras Nath Singh, the ancestor of the plaintiff, at a fixed rent 
of Rs, rsx. He stated that he had wrongfully been made to pay 
the revenue to the Rajah of Ramgarh and relied on the fact that the 
villages which had remained in his possession had not-bzen entered 
in the sarsikan accounts of the Ramgarh estate to show that the 
settlement of these villages had not been made with the Ramgarh 
Zemindar. The observations concluded with a petition that the, 
Government revenue entered inthe £a//u granted by Mr. Heatley, 
viz. Rs. t T might be received by the Government. 

This return. no doubt ignores the fact that the Barsote estate. 
had been incluled in the permanent settlement made with the. 
Rajah of Ramgarh and that the defendant's ances'ors had been 
paying the annual 282-8-4 since 1813 as proved, and presumably 
since 1790 also; but the statement that Barsote villages, 34 im 


number, which are now shown in the Ramgarh accounts as, 


forming part ofthe Ramgarh estate, and the Pergana of Rampur 
once belonged to Barsote is confirmed by Ex, W. W., a register 
relating to the" Pergana of Ramgarh, 1760-1790, produced from 
the Collectorate, which shows that, long after 1724, these villages 
continued to be registered in the name of the defendants 
ancestor. 
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Ex. A, a statement of gross produce and sadar jama of villiges 
in Raj Ramgarh, according to sazsikan for 1793-4, contains entries 
relating to these 34 villages only in the Pergana of Barsote, and 
says nothing about the defendant’s 112 or more villages. As regards 
these earlier sarsizan accounts to which the Rajah appealed, it is 
fairly clear that, if his villages were included in the Ramgarh 
zemindart otherwise than as a shkamilat taluk, they should have 
appeared in these accounts. The other side were quite alive to 
this difficulty in the way of their contention that the defendant’s 
estate was only a Ramgarh jagir, and to get overit, entered the 
defendant's estate in' their 1843 return as one mouza or village, 
making up with 33 other villages mentioned, the 34 vi lages owned 
by Ramgarh in the Pergana of Barsote. It was entered as held by 
the defenlant's predeccsscr as a fagir at a permanent rent of 
Rs, 281-8 9, and descibed as consisting cf one mouza or village 
bearing the name of Lot Debang, and as baving an approximate 
area of 60,000 (dighas or acres) and yielding an annual jama to the 
elakadar of Rs, 2,09. Obviously, as the Subordinate Judge has 
pointed out, there never could have "been one mouza or village of 
this size, including the defendants 112 or more villages, This, 
however, is the unsubstantial foundation on which the plaintiff's 
case rests, 

In the later 1859 return the fagir is entered as Lot Debo 
instead of Lot Debang ; in the plaint in the present cuit it is saed 
quite untruly that the defendant's estate was ordinarily known as 
the Barsote Lat, and it is so described in the aprel'ate decree. 

It will be corvenient at once to call attention to the worthless 

character of the earlier evidence adduced in support of this 
description. The village of Debo was one of the 34 villages 
included in the Ramgarh accounts of 1793-4 (Ex. A), with a gross 
produce of Rs 3-2 anda sadar jama of Rs. 5. Ex.2x to 21 (6), 
described asyamabandi awarya of Barsote for 1756, 1761 and 1778, 
show a Bar:ote village Debo, as held by the defendant's por 
Pirthi Karan Raja. (“ Previous 2a//a Rs. 3, present patta Rs, 2,” 
“ Amount ” Rs, 40 in Ex, 21 (a) and Rs. 5o in Ex, 21 (2) ) These 
entries presumably refer to the village of Debo, which was one of 
the 34 Barsote villages which, since. the beginning of the 18th 
century, had been incorporated inthe Ramgarh egate, and have 
nothing to do with the 112 villages forming the defendant’s estate 
which dre the-subject of this suit, | | 

On the other hand, the entries in Ex. az (¢) and 21 (d) for 1781 
and 1785 may relate to the suit villages. 21 (^) shows Raja Pirthi 
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Karan as liable to Day monthly R=. 21-1; that is, Rs, 240-12 
annually and 21 (d) Rs, 26r. The entry. in Ex, 21 (c) appears 
under the heading Jagizdari, and the entry under 21 (d) does not, 
This is all the evidence of the early accounts prior to.the Permanent 
Settlement, and it does not support the case that the defendant's 
predecessors held a fagir known as Lat Debang or Lat Debo under 
the Ramgarh Rajah, Moreover, such entries would be of little or 
no weight unless it appeared that the defendant’s predecessors were 
aware of the way in which the Ramgarh accounts were kept. 

It really comes to this, that.in 1843 there was a dispute between 
the two Rajahs, one endeavouring to go behind the terms of the 
Permanent Settlement and establish his complete independence of 
the Ramgarh zemindazi and to reduce the rent payable by him to 
Rs, 151, and the other seeking, possibly as counter-move, to esta- 
blish that, far from being independent, Barsote was only held as a 
jagir known as Lat Debang or Debo in his own Pergana of Barsote, 
In their Lordships’ opinion, the plaintiff has failed to prove that 
there ever was:a jagir known as Lat Debo. 

To resume the narrative of events, the dispute as to the rate 
of fixed rent came to a head in 1858 whén Ramgarh sued Barsote 
for arrears. In his plaint, as appears from the judgment of the 
Deputy Commissioner, he made the not very relevant allegation 
that souzas of Pergana Barsote constituting (or forming part of) 
the zemindari of his ancestors, were given to the plaintiff's ancestors 
as a mashruté jagir on payment of rent, anl alleged that he had 
been realising rent at the rate of Rs, 281-8-3. The defendant, on 
the other hand, denied that there was any mashruti jagir, and 
pleaded that the villages of the Pergana Darsote were in possession 
of his ancestors from before the time of British rule, and further 
alleged that on coming to make a settlement of Ramgarh Mr. Leslie 
granted a 2a//a signed by himself and.by Rajah Paras Nath Singh, 
the ancestor of the plaintiff, fixing the annual rent at Rs. rs1 sicca, 
and that the defendant refused to accept rent at that rate, This 
was a repetition on both sides of the case set up in 1843. 

Before the suit came o1for hearing the Governfheat in 1959 
called upon the Ramgarh zemindari to make a return of title- 


holders in his zemisdari for the purpose of the warrant of prece- : 


dence stating the origin of the title, The Ramgarh zemindar 
gravely returneď that the title of Raja had been conferred on the 
ancestor of the Barsote Raja by his own ancestor Dalel Singh when 
his brother married into the Barsote family, He did not fail to add 
that Barsote was his own Jagirdarz. This choice of Dalel Singh 
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as the alleged fountain‘of honour was nota vary happy oe, as it 
was Dalel Singh, as has been ‘seen, who wrested from the then 
Rajah of Barsote 34 villages of the Pergana of Balsote and another 
pergana as well. 

The Deputy Commissioner of Hazaribagh, who was the same 
Major Simpson who had received and affixed his signature to the 
return and fata. presented by the Barsote Raja in 1843, gave 
judgment in the rent suit in June r86r, and the case went on 
appeal to the Judicial Commissioner and on special or second 
appeal to the High Court at Calcutta, 

It will be convenient to deal here with the "contention raised 
both here and below, and upheld by the léarned ‘Chief Justice, that 
these judgments make the issue as to the question of jagir res 
judicata in favour of the plaintiff. With reference to the a//a, the 
Deputy Commission.r observed: “It appears that'the pat/a dated 
the 5th Bhado Bali Sanibat, 1833, signed by the Collector of 
Ramgarh on the 5th August, 1776, .which has been filed by the 
defendant, relates to the period prior to 'the decennial settlement, 
and that there is'no mention in the Zs/amrari mokurari that the 
same jama would stand for ever." The Deputy. Commissioner 
then dealt with the receipts filed for the defendant, some for part 
payments and none showing an acceptance of -Rs. rsr in ‘full 
satisfaction and he passed a decree for arrears at a rent of 
Rs. 300-4-9 as claimed in the plaint, Oa appeal the Judicial 
Gommissioner observed that the defendant hal- filed a copy of 
the alza but that it did not bear the signature of anyone and 
that it related to a period prior to the decennial settlement and 
that there was no evidence that the same jama was allowed to 
stand at the decennial settlement, In the result he dismissed 
the appeal. The case then came on special (or second) appeal 
before a Bench of the Calcutta High Court who delivered the 
following judgment: “The plaintiff proved that he had realized 
rents at the rate claimed down to the year 19oo S, That threw 
the onus on-the defendant of showing that he was liable for a less 
amount only. ° The defendant for that purpose put in the copy of a 
patia and receipts which the Judges assigned satisfactory reasons 


"for eae as not genuine, The appeal is therefore dismissed 


with costs. 

As regards. the question of ves judicata the finfl judgment of 
the High Court does not dealin any way with the question whether 
the defendants terure was a jagir nor does the judgment of the 
Deputy. Commissioner at the trial; “On appeal the Judicial Com- 
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missioner no doubt réferred at the beginning of his judgment to the _ 


suit land as the defendant's jagir, but he also. stated that the only 
point at issue was as to the rate of rent, and the High Court dealt 
with the case in the same way, In these circumstances it appears 
totheir Lordships that, there was no.final decision within the 
meaning of section 11 of the Code of Civil Procedure of the issue 
whether the defendant's estate was a jagir, if indeed it can be said 
to have arisen in the case. 

_ Their Lordships will now resume the narrative of events which 
led up to the litigation, There were subsequent rent suits in which 
the question of the jagir tenure was left open. In 1876 the Com- 
missioner of Chota Nagpur made a report to the Government of 
Bengal on the lard tenures of Hazaribagh (Ex. M.) which contains 
the following passage :— i 

“ Samilat or Shikmi Talooks. In paragraph 5 I have mentioned 
that Pargana Chai was composed of five petty Rajas, The Rajas 
were semi-independent, only paying tribute to Raja Lal Khan, and 
when merged into Ramgura continuing to pay tribute to the 
Ramgurh Raja.. When the country was taken by the English and 
its settlement was being made, these Rajas endeavoured to get 
settlements made with them direct, but their efforts and through (?) 
they were maintained each in her 7af; they were directed to. pay 
their tribute.and was then failed converted into a fixed rental of 
Ramgurh. The Raja of Rampoor Jagodih Paroria, aud .Itkhori 
accepted these terms, and have been made Shikmi Talookdarg. 
The Raja of Pitij, who was a resident of Gaya, refused to agree .and 
made over his Talook to the. Raja of Kendi into whose estate this 
Talook has merged, and the title has been lost. Similarly, the 
Raja of Barsote succeeded in saving his estate from being merged 
into, that of Ramgurh, and the estate was made Shamilat Talook as 
also was Pargana Koderma ; but the circumstances relating to this 
last, its severance from the Ramgurh estate, etc., are related in a 
separate chapter, There is a lenged (?) that there were two more 
such Sikhmi Talook, viz. (s) Tilaiya and Gola, but ney have long 
been extinct and have merged into the Ramgurh estate. 

There are obvious misprints in this printed copy, but it appears 
to mean that, inthe Commissioner's opinion,’ what’ happened-was* 
that when the-country was taken by the British and its settlement 
was being made, which would be about 1776, the date of tHe Palid 
(Ex. U:), Barsote and two other small Rajahs : were ordered to pay 
their tribute or land-revenue to Ramgarh, and that this made them 
shamilat taluks. That is in effect the case. presented. to their -Lord- 
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ships-by the appellant, with this addition, tlfat before the date of 
the permanent settlement the amount of the tribute or land revenue 
payable by Barsote was raised from rsr to 282 sicca-rupees, or 
Rs, 300-4-9 in the Company's coin, which is now the amount of the 
fixed rent payable by Barsote to Ramgarh. 


The preparation of the record of rights under the Act of 1908 
and the entry which gave rise to the present suit have already been 
mentioned, but it appears desirable at this stage to set out the 
Settlement Officer's reasons for making the disputed entry as con- 
tained in his order of the 1st February, 1914. 


“ After reading the evidence produced I am satisfied that these 
tenures are not of the same origin as the Jagirs founded by the 
Padma (Ramg arh) Raja and his predecessors, They have hitherto 
been regarded and treated as Shikmi or Shamilat Taluks and they 
probably existed as irdependent properties before the Ramgarh Raj 
was established, and I can find nothing in these recent history to 
cha nge the status of the holders of these /a/uds, 


“As they were not originated by the Ramgarh Raj, I find them to 
be not resumable by the szmindar, They will be noted in the 
khewaé as not liable to resumption, ” 


The entry in the record of rights being evidence by statute and 
the onus being on the plaintiff to prove by evidence that it is 
incorrect, the question is has the plaintiff discharged the onus? 


“After a careful consideration of the evidence and the arguments 


submitted by counsel their Lordships agree with the Subordinate 
Judge that he has entirely failed to do so. 


In coming to an opposite conclusion the learned Chief Justice 
accepted the entries in the plaintif’s accounts which their Lord- 
ships have already given reasons for disregarding, and also attached 
great importance to the &abs/tyat executed by the defendants 
predecessor in 1813 :— 
£6 To 


` Sri Sidh Nath Singh Bahadur, 
I am Raja Jai Mangal Karandeo of Barsot Khas District 


eRamgarh, I owe Rs, 281-8-6 in Kaldar (milled edge) coin on 


account of rent of the villages tothe landlord for 1869 and so I - 
execute this Aadu/tyat at Kachahri and do declare ghat I shall pay 


' off, the same according to my promise made herein without any 
objection, 


Details of instalments ;— 


N 


Vou, LI, PRIVY COUNCIL, 


* Rs. a. p Rs. a. p. 

. Asin ws 35 0 O0 Magh .. 26 8 o 
Katik ~ we 35 © o Phagun e. 26 8 o 
Aghan ^ w JO. 4 o Chait © 900 
Pus we 70 4 O0 Baisakh 9 Oo o 


. Should I default payment of ai y instalment, I shall pay interest 
thereon as prescribed by law, and should I fail to pay the rent I 
shall be deprived of my lan}, Dated the rst Asarh Sudi, Sambat, 
1870, at Ichak Kachahri. 

Baksi Debi Das. 

Executed the fadu/tyaf, Raja Sri Jai Mangal Karandeo, By 
the pen of Kuer Kani Nath Karandeo. " 

(Signature mark). 

This document the learned Chief Justice regarded as an admis- 
sion of proprietary rights in the Ramgarh zemindar, and he drew the 
inferer ce that the defendant was a jagirdar, that being the highest 
tenure on the estate, Their Lordships are unable to agree with 
either of these conclusions, The &adu/iya¢ in question had done 
duty in the previous rent suits, and has been accepted in the 
Courts below, . It contains particulars of the amount of rent due 
for fasii 1869 and details of the instalments, These are matters 
` as to which, then as now, both the Ramgarh zemindar and the 
owner of the Barsote on the one hand, and the tenants cultivating 
under them onthe other, were required annually to exchange 
pattas and kabultyats. The stipulation that overdue instalments 
shculd bear interest is quite usual, and it would not be surprising 
or unprecedented thatthe landlords should have eudeavoured to 
strengthen their position by inserting. an acknowledgment of 
liability to eviction for non-payment of rent, more especially 
seeing that, as Mr, De Gruyther has pointed out, while the Govern- 
ment were armed with drastic powers. for the reccvery of their 
revenue from the zemindars, the zemindars and under-proprietors 
had at this time no summary powers of recovering rent from the 
cultivating tenants and had only the. remedy ofa civil suit, This 
was probably the common .form of zatia and &aÓf/fyal in use at 
this time, and was .used in this instance for an agreement as to 
the payment of arrears for the preceding fasii, asit was executed 
in 187c in respect of rent which accrued in 1869, Be this as it 


may, the fact tflat in one. single instance the Ramgarh semindar - 


succeeded in getting the Barsote Rajah to affix his signature .to 
such a document is, in their Lordships’ opinion, altogether insuffi- 
cient to warrant a finding that the entry in the record of rights as 
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to his proprietary rights has been proved ®y evidenca to be 
incorrect, Having regard to the rest of the evidence, it seems.in the 
last degree improbable that he would consciously have niade any 
admission adverse to his claim to be the zemindar or proprietor of 
his estate, 

The Chief Justice has also relied on the (ici that the deféndant's 
predecessor, after the Permanent Settlement, did not seek for 
separation as he was entitled to.do if his present case is true, Now 
it is matter of history that the number of /a/u&dars entitled to sepa- 
ration was so great that Lord Wellesley’s Government found it 
necessary to pass a Regulation in 18or limiting the time for making 
such an application to three months from the date of the Regu- 
lation, In their Lordship» opinion the failure of the defendants 
predecessor in this backward and remote part of the Presidency to 
put in an application within the time limited cannot be considered 
as raising any presumption that he was not-entitled to make such 
an application. 

Mullick J., the other learned Judge, came to the conclüsion 
that the ; laintifl's predecessor, Mukand Singh, in 1764, conquered 


the territories of the, Barsote Chief and reduced him into a state 


of complete subjection, that whatever claim. to independence he 
had before that date was finally extinguished, and that thereafter 
be was allowed to remain in possession, of a certain number of 
villages upon condition of Ioyal service. 

* Their Lordships entirely agree with the way in sich this 
contention was dealt ‘with by the Subordinate Judge. When 
the Company obtained the grant of the diwani in 1765 they 
did not at once begin collecting the revenue through their own 
officers, but put Mohammad Raza Khanin charge of Bengal and 
a, Raja Shitab Rai in charge of, Bihar, In September, 1715, he 


‘submitted a report (Ex, V) giving the history of the revenue 
administratign from the time of Akbar, and an account of this 


particular district from 1719 to 1769,. which shows.an almost 
continugus condition of lawless violence in which the aggressive 
predecessors df the plaintiff waged private war on the surrounding 


talukdars, including the predecessors of the defendant. The letters 


of Captain Camac, who had been sent to Chota Nagpore to restore 
order, , August, _¥771,,. to. November, .1772, show that | Mukand 


-Singh, the plaintiff's predecessor, was then .in .ope® rebellion and 


had ordered the 2yots:of. Chay and.:Champey, . which. districts 
included Barsote, to cut and carry off their crops.to.the hills to 
prevent. the Company from realizing their revenué,: and.that he 
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was burning ‘the villages which refused to obey.’ Eventually he 
was put to flight, and Tej Singh was installed in his place by the 
Company, and, dying shortly afterwards, was succeeded by his 
son, Paras Nath Singh. Before Tej Singh's installation, the 
position of the Ramgarh Rajah was simply that of a spoliator, 
and in their Lordships’ opinion, there is no presumption or likeli- 
hood of any lawful settlement having been made with the prede- 
cessors of the defendant reducing them to the position of jagirdars. 
The presumption rather is that the audas who had been driven 
out returned and resumed possession of their property when order 
was restored, .In 1776 Mr. Grant Heatley cams to Ramgarh to 
settle the Company’s‘revanue, and it is recorded in the réport of 
the Commissioner to the Government of, Bengal on the land tenure 
of Hazaribagh, already mentioned, that the defendant's predeces- 
sor, with certain other Rajas, endeavoured ‘to get a settlement 
made with them direct, but though they were maintained each in. 
his Raj they were directed to pay their tribute ‘through the then 
Ramgarh Raja. This is much more likely fhan that the Barsote 
Raja should have been reduced to the status of a fagirdar. The 
attempt of the Barsote Rajain 1843 to establish his right to pay 
revenue direct to Government, which wis very possibly the origin 
of this suit, goes to show that payment to the revenue through the 
Ramgarh zemindar was still regarded as‘a grievance, :which would 
not have been felt by anyone in the position of a jagirdar, | 

‘Lastly, Mr, Upjohn, for the respondent, has put forward a new 
contention and has relied on the plaintiff's document (Ex, U), the 
patta of 1776, already mentioned, as the foundation of his client's 
title, This document had up to thi; stage of the case been 
impugned by his client and had been disregarded by the Courts 
below as having been rejected by the Courts in the rent suit of 
1853. Itis now said that it was only the receipts tendered in that 
suit which were rejected. The document is in.-Bengalieand Hindi, 
the only material difference being that the words, " a few other 
mauzas”, in the translation. from the Bengali, are ‘several other 
mauzas’ in the translation from the Hindi. The Bengali version 
Is as ‘follows :— l 

; * To 

Raja Prithi Karan Deo. > "e 


Surendia Nath 
Karan Deo 
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© “ This £aZ/a is executed in 1183 to the following effect, Mauza * 


Barsot and a'few other mauzas, appertaining to Tappa 'Barsot, 
Pargana Champa, Chakla Ramgarh, which have been in yout 
possession from before, shall continue to be in your: direct ‘posses: 
sion, For the’same’you shall, according fo instalments (fixed), 
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pay arent of Rs, r3r per annum, at the rate prevailing in the 
Chakla, You shall as usual be in possession of all the lands that 
are in your possession from before excepting thé Debottar and 
Brahmottar lands and peacefully cultivate them. You won't have 
to pay for any loss, etc. (?) nor shall you be able to take (the 
same) from the tenants. Dated the 24th Shraban 18353. 
Ramgarb, sth August, 1776, afpa, 
Barsot, Champa." 

This Bengali version also Lears the signature of Major Simpson, 
the Personal Assistant to the Agent. The Hindi version, which 
is torn, does not now bear Major Simpson's signature, but it con- 
tains the date 26th July, 1843, in which his signature was affixed. 
It also contains the signature of Paras Nath Singh, the plaintiff's 
predecessor. 

The Judicial Commissioner, in the rent suit stated that the 
patla bare no signature, but he appears to have locked only at 
the Bengali version. Inthe written statement of 1858 the defen- 
dant’s ancestor stated that it was signed by the Collector, and 
Colonel! Simpson, then Deputy Commissioner, who tried the case 
and was in a better position to judge, having seen and signed the 
document in 1843, states distinctly in his judgment that it was 
signed by the Collector, Inthese circumstances, their Lordships 
cannot say that it was not signed by the Collector, especially as the 
English date the sth August 1776 suggests that there was an 
English signature. Colonel Simpson appears to have regarded 
the atta as confirming the title of the defendant's predecessor, and 
as directing that the fama (which was not and could not have been 
permanently fixed by Mr. Grant Heatley), should be paid to the 


` Ramgarh Rajah, a course which, as has been seen, was adopted 


with regard to the neighbouring /a/u&darzs. In these circumstanc^s, 
their Lordships are unable to accept Mr. Upjohn’s contention, as to 
which, moreever, they have not had the assi.tance of the Courts 
below. It would, in their opinion, be most unsafe to treat this 
document as establishing the proprietary rights of the plaintiff. 
Onthe whole, their Lordships are clearly of opinion that the 
plaintiff has failed to establish by evidence, as he is bound by 
statute to do, that these entries are incorrect, On the other hand 
not only are these entries themselves, made after inquiry by 
experienced revenue officers, statutory evidence of great weight, 
but there are numerous indications thit they are correct, It is 
most improbable that the defendant’s predecessors who were 
undoubtedly originally the proprietors of the whole  Pergana of 


e Barsote were ever reded to the status of jagfrdars of the Ram- 
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garh estate, They evere always treated as the zemindars or proprie- 
tors of Barsote. As such the defendant’s predecessor in 1843 
resented having to pay revenue through the Ramgarh Rajah, 
and by his  urwise attempt to escape-from this obligation 
would appear to have provoked the latter to attempt to prove 
that he was only a Jagirdar. There is no evidence that up to 
that ‘time thé Barsote estate was éver known as Lot Debang 
or Lot Debo, oras the "Barsote Lat," and the earlier accounts 
do not, as already shown, support the case that it was a Jagi7. 
The! kadultyats that, according to the plaint, were usually taken 
from jagirdars on their succession, were never taken from the 
defendant's predecessors.  L:sily, the corclusions of Major Sifton, 


the Settlement Officer, were largely based on the jamadandi 


statement put in by the plaintiff's predecessor prior to the 
Decennial Settlement of 1790, Neither side has attempted to 
obtain production of the original, and consequently no case 
has been made for the admission of secondary evidence, nor 
has any secondary evidence been tendered, The Subordinate 
Judge and one of the learred Judges in the High Court have 
referred to statements in paragraphs.65 and 68 of the. Settlement 
Officer’s Report on the Survey and Settlement of the Hazaribagh 
District, which does not appear to have been even exhibited in evi- 
‘dence, and the Subordinate Judge has held that the report ‘may be 
treated as secondary evidence of the contents of the jamadbandi 
statement under section 63 (s) of the Indian Evidence Act, In 
their Lordships’ opinion the report Às. not secondary evidence of 
the contents of the documen's referred to in it under clause (5) 
or under any other section, and they are therefore left to decide 
„the question whether the entries made by the Settlement Officer are 
incorrect without seeing the evidence on which he chicfly relied. 
In the result their Lordships have come to the conclusioa from 
the reasons already^stated that the appeal should be allowed and 
the decree of the Subordinate Judge dismissing the*suit restored 
‘with costs throughout, and they will: humbly advise His Majesty 


accordingly. : 
Watkins and Hunter.; Solicitors for the Appellants, 
Solicitor, India Office: Solicitor for the Respondent, ° 
K.J. R. l Appeal allowed, 
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PRESENT : Viscount Dunedin, Sir George® Lowndes. and 
Sir Binod Mitter. i 


WALI MOHAMMAD AND OTHERS 
v. 


MOHAMMAD PORTS SINCE DECEASED, AND OTHERS. 


[ On APPEAL FROM THE Hion COURT oF JUDICATURE AT LAHORE.] 


Suit for redemption of mortgage— Defendant (mortgagee) alleging sale of 
equity of redemption in his fovour—Ünus probandion de rendant to prove 
such sale-—Civil Procedure Code (Act V of. 1968), section roo -Grounds for 
second appeal—Erroneous finding of — fact— Legal inference from proved 
facis— Entries in revenue records as mere links in chain ef evidence— 
Construction of dccuments— Mistake by lower appellate court as to meaning 
of documentary cvidence—Guestion of sale, when one of ture fact. 


Inasuit brought by the mortgagor for the redemption of the mortgage, 
where the mortgage is admitted but ‘the defence is that the mortgagor had 
sold the equity of redemption to the mortgagee (defendant), the onus is on 
the mortgagee-defendant to establish that the mortgage had been extinguished 
by the subsequent sale in his favour. 


In the present case the defendant-mortgagee alleged that the sale in question 
was oral and he relied (inter alia) on entries in the record of rights prepared 
under the Punjab Land Revenue Act, 1887, which recognized him as the 
owner of the property ia suit, Under section 44 of the Act such entries are 
to be presumed to be correct as to the facts they record until the contrary 
is*proved. The first appelléte court held that mzny.of these entries were 
incorrect, and after considering the evidence, both oral ?end documentary, 
and giving effect to the statutory presumption aforesaid, it held that the: 
alleged sale had not been proved. 


Held, by the Privy Council, that as the entries in the record-of-rights 
relied on by the defendant were,not the foundations of hi title but werej 
merely links in the chain of evidence to prove the Sile, and asthe lower 
appellate court after considering the evidentiary value of these entries on 
the fact in fseue, viz. the sale, and the other evidence in the case, came to 
the coaclusion that the sale had not been proved, its finding that there was 
no sale, being one of fact, was final and not open to reconsideration by the 
High Court in secend appeal, 


A second appeal doe; not lie to the High Court on a pure quéstion of fact. 
Though questions of law and fact are often difficult to disentangle, the fonowing 
propositions are now well-established :— 


1. There i is no jurisdiction to entertain a second appeal &n gr the ound of 
erroneous finding of facts, however gross the error may seem to be. 


2. The legal inference to be drawn from proved or admitted facts is a 
matter of law, or, in other words, the proper legal effect of a proved fact is 


q 9 
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essentially a question Sf law, but the question whether a fact has been proved 
when evidence for and against has been properly admitted is necessarily a pure 
question of fact. 


3. Where the question to be decided is one of fact, it does not involve an 
issue -of law merely because documents which were not instruments of tifle 
or otherwise the direct foundations of rights but were really historical materials, 
have to be construed for the purpose of deciding the question. 


4. A second appeal would not lie because some portion of the evidence 
might be contained in a document or documents and the first appellate court 
had made a mistake as to its meaning. 

5. The question whether a statutory presumption is rebutted by the rest 


of the evidence is always a question of fact. . 


Mussamat Durga Choudrain wv. Jawahir Singh Chowdhri, (1); Nafar v, 
Shukur (2) 5 Midnafore Zemindary Co. v. Uma Charan Mandal (3) ; Nowbut 
Singh v. Chutter Dharee. Singh (4) ; Kumeda Prosunna Bhuiya v. The Secretary 
of State for India in Council (5), relied on and approved. 


Dhanna Mal v. Moti Sagar (6) distinguished, 


Appeal No. 31 of 1929, by special leave, froma decree of the 
High Court, Lahore (Broadway and Eforde J/.), dated the 3rd 
January 1924, affirmirg a decree of the Additional District Judge 
of Shiekhupura, dated the- 26th March 1923, which reversed a 
decree of the- Senior Subordinate Judge of Shiekhupura, dafed 
the 2oth January 1923. 


The facts of the case may be summarized as follows :— 

The plaintiffs respondents were the mortgagors of the lands in 
dispute, which they mortgaged to one Miran Baksh with possession 
for Rs. 1200 bya registered deed of mortgage dated the rsth 
March 1880, for a term of 20 years. The mortgagee agreed to 
take the rents and profits of the property in lieu of interest on the 
mortgage debt, and it was provided that the mortgagors would 
be entitled to redeem the mortgage after the expiry of 20 years, 
On the 17th November 1920 the mortgagors (plaintiffs respondents) 
filed the present suit to redeem the mortgage on payment of the 
mortgage debt of Rs. 1200 against the mortgagee and the appel- 
lants, who were the purchasers of the rights of the mortgagee. 


The appellants (defendants) denied the right of the plaintiffs 
to redeem the mortgage on the ground that they (the defendants» 


(1) (1890) L.«. 17.1, A. 122 31, L. R. 18 Calc. 23. 

(2) (1918) L. R, 45 I. A. 183 5 I. L. R. 46 Calc. 189. . 

(3) (1923) 29 C. W. N. 131. (4) (1873) 19 W, R.:222. 

(5) (1914) 19 C. W. N. 1017. 

(6) (1927) L. R. 54 11. 4. 178; LLR, 8 Lah. 573. 
* , 
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P. C, had purchased the equity of redemption from the mortgagors by 
1929. an oral sale for Rs. 8oo in or about 189a. The mortgagors denied 
ad this allegation, and this question was the sole issue for detérmi- 


Wali Mohammad 
v, nation between the parties and was fourd against the: appellants 


MINUM ain (defendants) by the Additional District Judge on first appeal, and 
the High Court held that it had no jurisdiction to interfere with 
the.said finding of fact on second, appeal, 

The learned Trial judge put the issue between the parties in 
the following words :— 

.1,- Does the relation of mortgagor an] mortgagee exist between 
the plaintiffs and defendants 21074 ; 

4. Was the land in suit soll to defendants 3 to 7 .by -the 
mortgagora Sultan and Mohamma Baksh ? 
= -Both parties producsds oral and documentary evidence. The 
plaintiffs (mortgagors) objected at the trial that oral evidence: of 
the sale cf the equity of redemption was inadmissible, but the 
objection was disallowed, and the evidence was recorded. 

In’ proceedings under the provisions of the Punjab. Land 
Revenue Act, 1987, the appellants (defendants) were recorded as 
land-owners in respect of the mortgaged lands in certain revenue 
papers prepare under section 31 of the Act, Tne section provides 
that “the record of rights for an estate shall include the following 
documents, namely i— _ | 

(a) statement showing. so far as may be practicable (1)- the 
persons who are land-owners, tenants or assignees of land revenue, 
in the estate, or who. are entitled to receive any of the rents, 
profits ‘or produce, of the estate or to occupy land therein; 
(2).the nature and extent of. the interests of those persors, and 
the conditions and liabilities attaching thereto,” 


Section 44 of the Act provides as follows :— 


a An entry made ina record of rights | in accordance with 
the law for the time being in force, or in an annual recor] in 
accordance with the provisions of this Chapter and the rules 
thereunder, skall be presumed to be true until the contrary is 
proved or a new entry is lawfully substituted therefor." 


After eximining the evidence the Trial Judge delivered judg- 
ment on the 20th January 1923. He found the first and fourth 
e issues mentioned above against the ‘plaintiffs on th® ground that 
section..44 of the Punjab. Land Revenus Act, 1887, was presum- 
tive evidence of title in favour of the, .Appellants (defendants), 
He therefore made :a decree dismissing the .plaintiffs! suit and 

° 4 : 
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from that decree the*plaintiffs appealed to the Additional District 
Judge, who delivered judgment on the 26.h-March, 1923. 

After consideringithe authorities the learned Additional District 
Judge summed up- the effect of the mutation proceedings in. ‘the 
following words :— 

“ From a consideration of these rulings it-seems to me clear 
that though an entry in a reverue rccord is-presuméd under section. 


44 of the Pu;jab- Land. Revenus Act to bə true, such entry of: 


itself confers no.title, and it is stfficient to prove that possession. 
was originally obtained asa mortgagee . to_shift the onüs so as to 
require the mortgagee to prove;that the relationship of the mort-. 
gagor and mortgagee has cease d to exist and he has secured a valid 
title as owner, I therefore hold that when the present defendants 
admitted the factum of mortgage the onus lay on - them - despite the 
revenue entries in their favour to prove that they -were in posses- 
sion not as morlgagees but as owners", 

‘The learaed appéllate JuJge then eximined ‘tlie evidehce and: 
caiiis to the following conclusion :— 
."  The:rulings already referred to by me, however, make it clear. 
that the mortgagee cannot rely on presumptions, but must prove an 
out and out as well as valid sale before he can be allowed to usurp 
proprietary tights in the land mortgaged with him. 

In my opinion the evidence adduced by the defendants fails: 
to discharge the onus laid upon them. 

‘In their pleas the defendants urged that the land was soll by 
Mohammad Bakhsh and Sultan for Rs, 2000 aid was then redeemed. 
from Miran Baksh (the morigagee). . The evidence, : however, is to 
the effect that the mortgagee tights of Miran Baksh were purchas- 
ed four or five months prior to the acquisition of the equity of 
redemption. i. 

When there is a discrepancy in such broad facts what reliance 
can be placed on oral eviderice relating to minor points in the 
transaction ? 

Finding that the onus lay on defendants to prove that the mort- 
gage no longer subsists, and that they have failed to discharge such 
onus, I accept the appeal". 

The Allitional District Julge therefore male a decree for" 
redemption in favour of the plaintif; and from that decree the 
defendants appealed to the High Court, Lahore, and the appeal 
was heard by Broadway and Eforde JJ., who delivered judgment on 
the 3rd January 1924. It was contended before the High Court 
that “ the learned Additional District Judge had not attached that 
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weight to the presumption of correctness of she entrjes that was 
due to them owing to the provisions of section 44 of the Punjab 
Land Revenue Act, 1887.” But the learned Judges of the High 
Court repelled the ‘contention, observing :—“ Now it cannot be 
denied that such revenue records as have been produced show the 
appellants (defendants) as owners of this land and section 44 of 
the Land Revenue Act undoubtedly enacts that entries in such 
records shall be presumed to be correct. The learned Additional 
District Judge has, however, fully realized this aspect of the case 
and has considered and weighed this evidence with all possible 
care, 

The High Court concluded their judgment in the following 
words :— 

" Mr. Hasan Imam (counsel for the defendants) admitted that 
the onus of proving the sale lay-on his clients. Whether a sale had 
or had not been effected is a question of fact and this question has 
been decided against the appellants (defendants) by the learned 
Additional District Judge. Ia coming to this decision the learned 
Additional District Judge bas not contravened any legal principles 
and we are not, therefore, competent to examine the correctness of 
his finding", | C. 

- Against the decree of the High Court dismissing the defendants’ 
appeal, they row appealed, by special leave, to His Majesty in 
Council, 

e The judgment of the High Court is reported in I, L. R. 5° 
Lah. 84. 

DeGruyther K. C. and Wallach for the Appellants, 

Dube for the Respondents. 

Their Lordships’ judgment was delivered by 

Sir Binod Mitter:—The following geneological tables will 
show the relationship of the parties to this litigation, and will be 
helpful in understanding the disputes between them ;— 
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The facts cut of which this present appeal arises are shortly as 
follows :— 

By a registered deed dated the rsth of March, 1880, and exe- 
cuted by Sultan ard Mohammad Bakhsh, certain lands and wells 
were mortgaged to the aforesaid Chaudhri Miran Bakhsh in con- 
sideration of the sum of Rs, 1,200. The mortgagees went inio 
possession, and it was a term of the mortgage that the mortgagors 
would not be competent to redeem the mortgaged premises until 
after 20 years from the date of the mortgage. . 

About the year 1891, Miran Bakhsh transferred his interest to 
Wali Mohammad, Ali Mohammad, and Mohammad Bakhsh, sons of 
Dare Khan, all named in the above-named geneological tables, ard 
they went into possession after their purchase. 

It is alleged by the defendants that the morlgagors Mohammad 
Bakhsh and Sultan sold tbeir equity of redemption about the year 
1891 or 1892 to the defendant No. 3, ard the said Ali Mohammad 
and Mohammad Bakhsh for Rs, 1,200 and, ‘Miran Bakhsh released 
the mortgaged premises to them, - 

The plaintiffs, who are the mortgagor Mohammad Bakhsh 
and the descendants of Sultan, denied such sale, and instituted 
the present suit in the Court of the Subordinate Judge of Shiekhu- 
pura on thé 17th November, 1920, against the sons of. Miran 
Bakhsh and the pre sent appellants for the redemption of the mort- 
gaged premises. The' only point discussed before the Board is 
whether the appellants have proved the sale. 

The learned Subordinate Judge who tried the case held that 
the alleged sale had been proved. From his judgment and decree 
there was an appeal to the Additional District Judge of Shiekhu- 
pura (hereinafter referred to as the Appellate Court) who came to 
an opposite corclusion, There was a second appeal to the High 
Court.of Judicature at Lahore, and they held that the question 
whether there had been a sale or not is a question of fact, ard that 
it was not open to them to reconsider the evidence, as the Appellate 
Court had not contravened any of ‘the provisions of Section 100 of 
the Civil Procedure Code. 

The first question, therefore, for their Lordships ‘consideration 


' is whether the decision of the Appellate Court; namely, that there 


had been no sale, is a pure question of fact, for, if that is so, then 
its decision was final. e 

In the Punjab the sale might have been oral, as- it was not 
governed by the Transfer of Property Act, The case for the 
appellants is that the sale was oral, and the mortgagors on such sale 
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executed a receipt showing that Rs, 800 had been paid to them and 
Rs, 1,200 to Miran Bakhs^. The appellant Wali Mohammad gave 
evidence and called witnesses to prove the execution of the receipt, 
but both the trial ani the Appellate Court held that the receipt had 
not been proved. 

The appellant's: case further was that on the sale there was 
mutation in favour of Wali Mohammad and his brothers, but that 
the mutation records had been burnt during the Gujranwala riots 
inthe Punjab in 1grg. They, however, relied on a number of 
entries in the record of rights prepared under the Punjib Land 
Revenue Act, being Act No. XVII, of 1887, and they contended 
that these entries recognised the appellants or their predecessors 
as the owners of these properties, and that such entries duly made 
under Section 44 of the said Act are to be presumed to be correct 
as to the facts they record until the contrary is proved. The 
Appellate Court held that the mortgage being admitted, the onus 
was on the appellants to show that the mortgage had been extin- 
guished by subsequent sale. Their Lordships agree with the High 
Court that the Appellate Court was right in its view on the question 
of onus, 

In the view of the latter Court some of the entries in the record 
of rights were proved to be wrong, and after considering the evi- 
dence, both oral and documentary, and giving effect to the statutory 
presumption, it held that the onus upon the appellants had not 
been discharged, The first question therefore for consideration 4s 
whether its decision that the sale has not been proved is a question 
of fact or involves any question of law. It has been argued by the 
counsel for the appellants that the inference drawn from the various 
entries in the record of rights isa question of law, and that the 
Appellate Court drew a wrong inference from them, The respons 
dents contended that these various entries are merely links in the 
chain of evidence to prove the sale and that the question whether 
there was a sale or not is à pure question of fact, 

Section roo of the present Code of Civil Procedure has 
replaced Section 584 of the Civil Procedure Code of 1882. These 
sections are substantially the same in their terms and have often, 
been considered by the Board and the different High Courts 
in India, No doubt questions of law and fact are often difficult 


525 


PC. 


ma 


1929. 
hrs ard 


Wali Mohammad 
v. 
Mohammad Bakhsh. 


Sir Binod Mitter. 


to disentangle,” but the following propositions are clearly esta- e 


blished. 


(1) There is no jurisdiction to entertain a second appeal on the 


ground of erroneous finding -of facts, however gross the error may 
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i e 
. seem to be, [See Musummat Durga Choudhrain v, Jawahir, Singh 


Choudhri, (1). 

: (2) The proper legal effect of a proved fact is essentially a 
question of law, but the question whether a fact has been proved 
when evidence for and against has been properly admitted is 
necessarily a pure question of fact. [Nafar v . Shukur, (2)]. 

- (3) Where the question to be decided is one of fact, it does not 
involve an issue. of law merely because documents which were not 
instruments of title or otherwise the direct foundations of rights but 
were really historical materius, have to be construed for the pur- 
pose of deciding the questioa. [See Midnapur Zsmindary' Co, v. 
Uma Charan Mandal, (3). 

In the last cited case the question the Board had to decide 
was the date of the origin of an under-tenure, The first Appellate 
Court fixed the date from the contents of some documents. No 
oral evidence had been call:d in this case. 

(4) A second appeal would not lie because some portion of the 
evidence might be contained in a document or documents and the 
first Appellate Court had made a mistake as to its meaning. 
[See Nowdut Singh v. Chutter Dharee Singh (4). The judgment 
in this case was delivered by Sir Richard Couch, under sec- 
tion 372 of the Civil Procedure Code of 1859, but it has repeatedly 
been followed in decisions under the Civil Procedure Codes of 1882 
and 1908. 

* Great reliance was placed by the appellants’ counsel on Dhanna 
Mai v. Moti Sagar (5), but there the tenancy was admitted and the 
question was whether it was permanent or not, and the solution of 
it depended upon what was the legal inference to be drawn from 
proved facts, or, in other words, the question was what was the legal 
‘effect of proved facts, The question whether a statutory presump- 
tion is rebutted by the rest ofthe evidence, as isthe case here, 
is always a«question of fact, [See Kwmeda Prosunna Bhuiya v. 
The Secretary of State for India in Council (6)]. 

This case was recently approved by the Board in the case of 
Midnapur Zamindary Co, Lid, v. The Secretary of State for 

e India (7). l : 

Their Lordships are of opinion that whether there was a sale 
or not*isa question of the fact, In this case both parties led 
. (1) (1890) L, R. 17 I. A. 122 (127); 18 Calc, 23. 

(2) (1918) L. R 45 I. A. 183 (187). — (3) (1923) 29 C. W. N. 13r: 

(4) (1873) 19 W. R. 222. (5) (1927) L.R 54 I. A. 178, 


(6) (1914) 19 C. W. N. 1017. 
- (7) (1929) L. R. 56 I. A. 388 ; 4 C. W. Ne m 
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evidence oral andedocumentary. The Appellate Court, as has P. C. 
already been stated, held that many of the entries, notwithstanding 1929. 
bre and 


the presumption under Section 44, were incorrect. The entries why. Mohammad 
relied on by the appellants were not the foundations of their title Ve 
but were mere items of evidence adduced by them to prove the sal La DS 
sale. The only question as regards the entries is their evidentiary Sir Binod Mitter, 
value on the fact in issue, viz, the sale, ‘Their Lordships therefore m i 
have no hesitation in holding that the finding of the Appellate 
Court that there was no sale is final, and that the judgment of the 
High Court is right. The appeal should therefore be dismissed 
with cosfs, and they will humbly advise His Majesty accordingly. 

Ranken, Ford and Chester : Solicitors for the Appellant. 

T. L. Wilson &* Co.: Solicitors for the Respondents. 


K. J. R. l Appeal dismissed, 


PRESENT ; Lord Atkin, Lord Russell of Killowen, and 
Sir George Lowndes, 
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| On APPEAL FROM THE HIGA COURT OF JUDICATURE AT BOMBAY. | 
Indian Limitation Act (IX .of 1908), article 113—Sfeetfic terjormance—Mere 
delay in suing—Indian Contract Act (IX of 1872), section 46—Time for 
completion of contract not fixed — Performance within a reasonable time— 
‘Construction of written agreement Subsequent conduct of parties irrele- &* ow P 


vant. 


' A plaintiff does not lose his right to sue for specific performance of a contraet 
by mere delay which is short of the period of three years prescribed by the-Indian 
Limitation Act, 1998, article 113, where it is not shown that the position of the 
defendant has been sọ prejudiced by the plaintiffs delay in seeking specific per- e 
formance that it would bs inequitable to enforce it, and specially when the delay 
on the plaintif’s part cannot, under the circumstances, be ascribed to his 
Jaches. A f ] 
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Where, on a proper interpretation of a written contractefor sale of immoveable 
property, as subsequently varied orally, no time was fixed for completion of the 
sale : 


Held, that the implication of law was that the sale was to be completed in a 
reasonable time. (Section 46, Indian Contract Act, 1872). 


Where the question is one purely of construction of a written contract, the 
conduct of the parties subsequent to the agreement is irrelevant. 

Attorney-General for East African Protectorate v, Watcham (1), distinguished. 

Appeal No. 103 of 1928 from a decree of the High Court, 
Bombay, dated the 5th December 1927 (Marten C. J. and 
Crump J.), reversing a decree of that Court in its Ordinary Origi- 
nal Civil Jurisdiction, dated the 21st January 1927 (Talyarkhan J.) 

The appellant who was the plaintiff in the suit sued the orig- 
inal defendant for specific performance of an agreement dated the 
18th December 1920 and for other relief. The defendant died 
pending the hearing of the suit and the present respondents were 
substituted as legal representatives. 

The trial judge passed a decree in fayour of the plaintiff for 
specific perfomance and for the payment by the defendants of cer- 
tain moneys, the plaintiff's claim in other respects being disallowed, 
The plaintiff appealed against the decree on certain of the points 
decided against him; the defendants appealed against the decree 
on all points decided against them. The Appeal Court (Marien 
C. J. and Crump J.) allowed the defendants’ appeal and dismissed 
the plaintiff’s appeal and cross-objections, the result being that the 
plaintiff’s suit was dismissed with costs throughout, 

The facts of the case, as well as the material terms of the agree- 
ment in suit, are sufficiently fully set out in their Lordship’s judg- 
ment, . 

H, duParcq K. C. and S. Hyam for the Appellant, 

Upjohn K. C, Sir T. J. Strangman and G. R. Upjohn for the 
Respondents. 

Their Logdships’ judgment was delivered by 


Sir George Lowndes :—The. dispute in this appeal is as to 
the appellants right to specific performance of an agreement for 
the sale of land. The facts are of an unusual character and make 
she determination of this question a matter of considerable diffi- 
culty. 
The-appellant was, in the year 1920, the owner of a plot of iland 


* with a four-storeyed building upon it situated opposite the Mulji 


Jetha Cloth Market in Bombay. Parts of the building were in a 


(1) [ 1919 ] A. C. $33. 
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dilapidated condition,“ind in February of that year the Munici- 
pality served him with notice to pull down certain portions of three 
of the upper floors which appeared to be dangerous, The appel- 
lant was advised to rebuild, and had plans prepared and submitted 
to the municipal authorities, but they were not approved. Mean- 
while, he was in negotiation with one Narandas Thakersey Mulj}, 
who was a director of the Cloth Market Company and interested 
in the development of the site, which was evidently a valuable one, 
and on the 18th December, 1920, an agreement was come to be- 
tween them under which the appellant was to sell and Narandas was 
to buy an undivided half share in the property which was thereafter 
to be let out to tenants upon the joint adventure of the two. The 
terms of this agreement were reduced to writing and it is necessary 
to set out the more material clauses im extenso :— 

“i, The vendor shall sell and the purchaser shall buy an 
undivided half share in the said property for the sum of Rs, one 
lac ninety thousand, l 

“2, The vendor shall forthwith carry out all the repairs and 
works specified in the said notice . . . from the municipality and 
the purchaser shall pay in addition to the said sum of Rs. one lac 
ninety thousand half of the expenses incurred in carrying out the 
requirements of the said notice. 

* 4. The sale shall be completed within two months from the 
date of this agreement if the requirements of the said notice are 
carried out before that period. If the requirements are not carried 
out within the said period then the sale shall be completed within 
two weeks after all the said requirements have been carried out and 
completed and the property is fully occupied by the tenants, 

“sg, The' vendor shall within seven days of the date of this 
agreement hand over to the purchaser’s attorneys all documents of 
title for investigation of title, 

“8, After completion of the purchase the purchaser shall 
attend to the management of the property and shall colléct the rents 
of the entire property and shall keep regular account thereof." 

Then followed detailed provisions for the divisien of the net 
rents under which Narandas was to have a preferential 6 per cént, 
on his capital expenditure, any deficit being made good by the 
appellant and charged on his moiety of the property, for the crea- 
tion of a resemye fund, for auction between the parties if either 
wished to sell his share, and, for arbitration in case of disputes, 
The property was described in a schedule to the agreement as a 
parcel of land containing by admeasurement ror square yards or 
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thereabouts “ with the messuage tenement or dwelling house stan 1- 
ing thereon,” situate at Champa Gully, and bounded, ete. 

There is, ro doubt, therefore, that the sale was to ‘be of a small 
but valuable plot with an existing building upon it, and that before 
the appellant (the vendor) could demand completion and payment 
of the Rs. 1,90,000 he would have to comply with the terms of the 
municipal notice above referred to. Their Lordships think that 
having regard to the reference in Clause 2 to ‘ repairs and works ” 
the intention was that the appellant should not merely pull down 
the portions referred to in the notice, but should also make them 
good again. . 

Within a few days after the execution of this elaborate docu- 
ment the parties agreed to a variation, which is the cause of all 
the difficulty, This new agreement was, unfortunately, not put in 
writing, and ‘its bearing on the other terms of the original docu- 
ment was not considered. The variation was in effect that 
instead of complying with the terms of the municipal notice 
the building should be pulled down and a new building erected 
on the site, the cost of rebuilding being shared bythe parties 
equally, What the new building was to ve, ‘who was to be 
responsible for its erection, and what it was to cost were matters. 
apparently left over for future discussion, and it is obvious that 
if the question were whether either of the parties could speci- 
fically enforce the agreement as it then stood the answer must 
be in the negative, But this is not the question which the 
Board have to decide. Theold building was demolished and 
their Lordships think, it is established that this was done by 
Narandas ; a new building was erected by the appellant according 
to plans approved by Narandas, and the whole cost was paid 
by the appellant, A conveyance was not executed, though the 
title deeds had been with Narandas's solicitors for its preparation 
since the 2zth December, 1920, and no demand was made by the 
appellant for completion until the 26th March, 1922, when the 
building itself was nearly finished. From this date onward the 
appellant, who was anxious to leave for Europe, continued to 
press, as his letters show for a conveyance and payment both 
ofthe Rs, 1,99,020 and half the building costs. It seems clear, 
however, that Narandas was not anxious to go on. Probably 
land talues were depreciating and the prospects of the joint 
ventures were fading, Onthe'7th July his solicitors wrote that 
the requirements of the municipal notice had not been complied 
with, and that, therefore, under clause 4 the time for completion 
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e 
had not arrived. To this the appellant replied in effect that 
Clause 4 had no application to the new building. 


On the rath July Narandas's solicitors gave the appellant notice 
that he must complete the building and get it tenanted within 
15 days, failing which their client would hold him responsible for 
all loss caused thereby. Ona the roth July they wrote again to the 
same effect, but extending the time for completion to the end of 
that month. There were difficulties as to drainage, and the 
appellant thought that Narandas was putting obstacles in his way. 
In Augusf there was a reference to arbitration which dragged 
on till February, rg23, but proved abortive. The drainage difficulty 
was still unsolvel as the municipality refused to pass the appel- 
lant’s proposals. On the 28th March, 1923, Narandas's solicitors 
wrote :;-— 


“ We are instructed to give you notice to complete the necessary 
drainage work, obtain the completion certificate and get the pro- 
perty tenanted within three months from the receipt hereof by you, 
time beirg the essence of the contract, and we have further to give 
you notice that if you fail to comply with the above requisitions 
within the time aforesaid our client will cancel the contract, ” 


This seems to have brought matters to a head, and on the sth 
April 1923,.the appellant started the present proceedings on 
the eriginal side of the High  Ccurt. In his plaint he vouched 
the original agreement, stated tbat by a subsequent agreement 
the old building was pulled down and a new one built upon 
the site, and that it was agreed that the costs of construction of 
the new building should be shared between him and Narandas, 
The drainage difficulties were referred to, the alleged obstruction 
by Narandas, the arbitration proceedings and the depreciation 
of the property, and the appellant prayed that Narandas should be 
ordered specifically to perform the original written agreement and 
to pay to him the Rs, 1,909,000 as the price of the half share sold, 
and also half the costs of the new building. Other reliefs were 
asked for which are not now material, . 


Narandas defended the suit, In his written statement he 
admitted the agreement of the 18th December, 1920, and the sub- 
sequent variation. He denied that he had obstructed the appel- 
‘lant in any way he relied upon his solicitor’s notice of the 28th 
March, 1923, and said that owing to the appellant’s failure 
‘to complete the building within the time thereby limited he 
had cancelled the contract, and he accordingly denied that the 
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appellant was entitled to any relief and claimed the- dismissal of 
the suit. i 

Paragraph 6 of his written statement with reference to the 
variation was as follows :— 

“ After the agreement (meaning the agreement of the 18th 
December, 1920) was entered into it was agreed between the parties 
that instead of complying with the terms of the municipal notice 
the building should be pulled down and anew building should 
be erected on the site. The original agreement stood varied 
accordingly, " à 

No reference was made to the agreement for sharing the costs 
of the new building, but it was admitted before the trial Judge and 
has not been disputed before this Board. 

In the Court of Appeal the appellant amended his prayer and 
asked for specific performance of the original agreement as Varied, 
Their Lordships are somewbat embarrassed by the fact that the 
actual amendment made is not printed inthe record, there being 
only a quite inaccurate reproduction of the Chief Justice’s note of 
the application to amend. 

On the 26th June, 1924, before the suit came to trial Narandas 
died and the respondents now represent his interests. 

The principal question which has been argued inthe present 
appeal is whether Clause 4 of the agreement of the roth December, 
1920, applied after the variation, At the time the suit was insti- 
*tuted it is admitted that the new building was still without drainage 
and was untenanted, and in fact, untenantable, The contention of 
the respondents was that the effect of the parol variation was merely 
.to substitute the erection of a new building for the partial demoli- 
tion, and repair of the old building, so that the new building, not 
having been erected within the two months allowed by the first part 
of Clause 4, the completion of the sale of the half share of the pro- 
perty would have to wait until the building was finished and fully 
tenanted. Much reliance was placed by the respondents’ counsel 
upon the words in Narandas’s statement aboye quoted (which it was 
said both corts had accepted) that “ the original agreement stood 
varied accordingly," as meaning that apart from the substitution 
of new erection for repair all the terms of theoriginal agreement 
were,to stand. If this is the true effect of the agreement which 
the parties made, it is clear that the suit as a suit for specific 
performance of the contract of sale was premature and must fail ; 
it being admitted by thejappellant that the suit was one for specific 
performance only and not for damages. 
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The appellant, However, contended that Clause 4 had no P. C 
application to the varied contract and that the effect of the 1930. 
agreement to erect a new building was to relieve him altogether of Rustomfi Ar deshir 
his obligation to do the repairs necessitated by the municipal Cooper 


notice, and that, therefore, the term for completion fixed under Disivarad Aana 
the original agreement as dependent upon the repairs must go out Thakersey Muli 
altogether leaving only the implication of law that the contract was amamen 

to be completed within a reasonable time (Indian Contract Act, Sèr George Lowndes, 
section 46). He did not allege any specific agreement that clause 

4 should be deleted any more than the respondents alleged a speci- 

fic agreement for its retention, His contention was that it ceased 

to be applicable and necessarily disappeared : that its disappea- 

rance was consequential upon the dropping of the repairs, and was 

inno way inconsistent with the statement that “the original 

agreement stood varied accordingly." This apparently was the 

effect of the appellants amendment, and if it is the true cons- 

truction it is in their Lordships’ opinion, almost equally clear that 

the appellant must succeed. 

Elaborate and : carefully argued judgments were delivered by 
the trial Judge and by the two Judges of the Court of Appeal, and 
upon this point, which, in their Lordships’ view, is the pivot upon 
which the decision of the case must turn, they differed fundamen- 
tally. Talyarkhan J, by whom the suit was tried, sums up his 
conclusions as follows :— 

“ For the reasons stated above I find that Clause 4 did nêt 
apply, and the contract, therefore, became one to be performed 
within a reasonable time, and, as already stated, all that the plaintiff 
had to do was to execute the conveyance on receipt ofthe con- 
sideration which both his evidence and his correspondence show he 
was always ready and willing todo.” ` ' : 

The Chief Justice in the Court of Appeal says :— 

“ In the result then I would hold that Clause 4 applied to the 
varied agreement, and that in the events which happened the 
second branch of that clause applied, and consequently, completion 
was not to take place until two weeks after the new* building had 
been completed and fully occupied by tenants. ” 

And his colleague, Crump, J., is to the same effect ;— 


* If there was a contract, and admittedly there was, my eonclu- 
sion is that the time fixed by Clause 4 was intended to be appli- * 
cible mutatis mutandis, and that plaintiff was not entitled to 
demand a conveyance uatil the new building was completed and 
fully tenanted, The plaintiffs suit was therefore bad at the date of 
s 
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the institution, The plaintiff at that date had not performed his 
part of the contract. 

Each ofthe three judgments discussed at length the conduct 
of the parties subsequent to the varied agreement, "The learned 
trial Judge thought it important to see whether their conduct 
and acts were consistent with the applicability of Clause 4, and he 
was satisfied that neither of them acted in this belief, The Chief 
Justice, though evidently doubting whether in such a case sub- 
sequent conduct was relevant, came on his own analysis of the facts, 
as disclosed by the voluminous correspondence, to exactly the 
opposite conclusion, and his learned colleague iu the" Court of 
Appeal was of the same opinion; but in their LorJships’ view 
where, as in the present case, the questionis one purely of con- 
struction, the subsequent conduct of the parties is irrelevant. There 
is no difficulty here as to the meaning of words, and such cases as 
Attorney-General for East African Protectorate v. Watcham (1), 
have no application, It may well be, as the correspondence suggests, 
that Narandas's advisers thought that Clause 4 was applicable, and 
that the appellant thought it was not, and that each acted upon his 
own belief. The fact that the appellant made no demand for com- 
pletion of the sale until the new buildiog was nearly finished was 
not necessarily inconsistent with his present claim. He was trying 
to induce Narandas to take the other half of the plot off his hands, 
and may have been waiting for this to eventuate. If he had 
demanded completion before the new building cameinto being he 
might have been met with the objection that the agreement was 
one and indivisible and too uncertain to enforce, In the same way 
the fact that Narandas himself demolished the old building and 
quite possibly kept the proceeds of demolition, and that he retained 
the title deeds of the property would be by no moans conclusive of 
his part ownership. 

Their Lordships, however, feel no doubt that the question 
propounded.fnust be decided upon the terms of the written agree- 
ment and of tlie agreed variation construed, so far as may be, in the 
light of the surrounding circumstances, They feel that there is 
force in the respondents’ argument that the subject of the agree- 
enent was essentially something capable of producing profits and 
that uatil this was brought into being, either under the original 
agreemént by making the old building tenantable, gr under the 
varied agreement by the erection of a new building he was under 
no obligation to buy. They think that this was so under the ori- 


(1) [1919] A. C. 533. 
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ginal agreement ; it séems to be implicit in Clause 8 ; but to say P. C. 
that, therefore, it was of the essenc2 of the varied agreement, 1930. 

- . . wow 
comes very near to begging the question. If it were so why was not Rustomji Ardeshir 
the obligation to erect the new building laid in terms upon the Cooper 
appellant? Yet, even as pleaded by Narandas in his written state- — p, avus Maie 


ment, no such obligation was imposed, nor was there any indication Tae 
of what the new building was to be, It was contended in the : : 
Courts in India? that rebuilding was covered by the terms of the Sir George Lowndes. 
original agreement, but this argument was rightly rejected in both m 
Courts, Before the Board.the contention was that as the variation 
merely substituted re-building for repair the obligation was neces- 
sarily upon the appellant inasmuch as he had agreed to do the 
repairs, but this again seems to their Lordships to be rathera 
forced deduction. 

On the best consideration which their Lordships can give to a 
question of much uncertainty they think that this argument cannot 
prevail, The subject matter of the varied agreement—a new build- 
ing of unknown character and extent, of unknown cost, and to be 
erected by one or other of the parties, or possibly by both together 
—was such an entirely different proposition from the execution of 
eertain definite repairs to an existing building to be done by the 
owner under the requisition of a public authority, that it is, in their 
Lordships' opinion, impossible either to deduce from the facts or to 
assume that conditions which were to apply to the latter case would 
be equally applicable to the former, Their Lordships find thene 
selves unable to draw this conclusion either from the terms of the 
variation as pleaded by Narandas or from the silence of the parties 
as to the details of the new scheme, The surrounding circumstances 
to which it is legitimate to resort throw no light upon the question. 
It is true that prior to the original agreement the appellant had ° s 
had plans for a new building prepared, but they had been rejected 
by the municipal authorities, and it is not suggested that Narandas 
had agreed to them or that the varied agreement had any relation 
to them, All that the parties had agreed to was that there should 
be a new building, the character and cost and the reSponsibility for d 
the erection of which were left indefinite. 

In particular with regird to Clause 4 of the original agreement 
their Lordships are unable to hold that it was, or must have been, 
intended to rémain applicable to the new development. The 
appellant may well have been content to wait for his purchase 
money—for that is all that completion meant to him—until he had 
done the comparatively small repairs which the old building 
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required ; they were quite definite, and apparéitly coull be done 
without difficulty in the two months ; but it can hardly be assumed 
that he would be equally content to defer his right to payment as 
indefinitely as the varied contract with Clause 4 applying mutatis 
mutandis would necessitate, Had this been in any sense the inten- 
tion of the parties their Lordships think that there must have been 
a much more definite specification of the new building and much 
more definite provisions as to jts erection, That theeoriginal agree- 
ment was to “stand varied accordingly,” if this is to.be taken as 
part of the actual agreement come to and not merely as Narandas’s 
understanding of what was implied, meant no more, in their Lord- 
ships’ opinion, than that such terms as were applicable to the new 
scheme should stand, and such as were inapplicable, should go out, 
leaving it, in the event, for the Courts to decide which were and 
which were not so applicable, 

The result is, as their Lordships hold, that no time was fixed for 
completion of the sale under the varied contract, and that it must 
be implied that it was to be completed in a reasonable time, which 
had clearly elapsed by the date of the institution of the suit, 

It was argued by the respondents that even assuming this to be 
the case the appellant had lost his right to specific performance by 
his delay. This isin one sense a curious argument: the main 
defence with which their Lordships have dealt in detail was that 
the suit was premature ; this alternative contention would make it 
too late, But it is not suggested that the position of the purchaser 
had been so prejudiced by appellant’s delay in seeking specific 
performance that it would be inequitable to enforce it, and apart 
from this the Indian Limitation Act allows him three years to sue, 
Their Lordships also doubt whether all the delay, such as it was, 
can be ascribed tothe laches of the appellant, who was left to 
finance the rebuilding without any assistance from his would-be 
partner, and it is obvious that he was faced with considerable diffi- 
culties, It*is also clear from Narandas's notice of the 28th March, 
1923, that he was professing willingness to complete only a few days 
before the prasent proceedings were commenced. Their Lordships 
think, therefore, that there is no substance in this alternative 
plea, 

The Trial Court and the Court of Appeal differed, as they did 
on most points, on the question whether the«hree months 
limited by this notice was reasonable, but, on the view which their 
Lordships take of the construction of the contract this question 
is immaterial, 
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In the result theft Lordships hold that the appellant is entitled 
to specific performance of the contract of sale and to payment of a 
half share of the' costs of rebuilding. 

Their Lordships will humbly advise His Majesty that the 
decree of the High Court dated the sth December 1927 should be 
varied by reinstating the decree of the Court of first instance dated 
the 21st January, 1927, the reference therein to the agreement of 
the 18th Decdfnber, 1920, being qualified by the addition of the 
words “ subject to the variation referred to in the 6th paragraph of 
the plaint as amended ” but maintaining the High Court’s dismissal 
of the appellant’s appeal to them, Appeal No. r4 of 1927. The 
case will ibe remitted tothe High Court to apportion the costs 
incurred in the two Appeals Nos, r4 and 22 of 1927, and the appel- 
- lant will pay to the respondents the costs properly attributable to 
Appeal No, 14 and will receive from the respondents the costs of 
Appeal No, 22 together with three-quarters of his costs before this 
Board. He will pay tothe respondents such costs as they may 
have incurred on this petition for the admission of further 
evidence. 

Barrow, Rogers and Nevill: Solicitors for the Appellant. 

T. L. Wilson &* Co. : Solicitors for the Respondents. 

K, J. Ri ` Appeal allowed, 
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APPELLATE CIVIL. 
Before Mr. Justice B. B. Ghose and Mr, Justize N. K Bose, 
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1929. 
9. 
July, a. 
pcs UMESH CHANDRA BANERJEE AND OTRERS.* 


Transfer of Property Act (IV of 1882), section 55 Sud-section (1) Cl, (g)— 
Provisions if can be enforced against the vendor without an express cove- 
‘nant—Covenant not implied in a registered sale decd—Limitation Act 
(IX of 1908) Art. 116—Applicability. 


The provisions under section $5 Sub-section1 Cl.(g) of the Transfer of 
Property Act are such as cannot be enforced against the vendor, without an 
express covenant in the registered deed, after the completion of the purchase. 

Where there is an implied covenant arising out ofa deed which is in writing 
and registered the period of limitation would be governed by Article 116 of the 
Limitation Act. But where there is no such implied covenant Art.^116 has no 
application. : 


Avuthald v, Dayumma (1) referred to. 


Appeal by the Defendant No. rr. 


. Suit brought by the plaintiff for recovery of money from the 
defendants béing the difference between the sum he paid to the. 
mortgagee in order to satisfy the mortgage decree ani the sum 
mentioned inthe Indenture of sale as the amount of the incum- 
brance on the property sold. 


The material facts will appear from the judgment. 


Messrs, Punchanon Ghose, ODurgadas Ray and Dhirendra 
Krishna Ray for the Appellant. 


: ° Mr, Manmatha Nath Garguly for the Respondent, 
The judgments of the Court were as follows :—- 
Fuly, 2, B. B. Ghose, J:—This is an appeal by defendant No. rr 
MES against the judgment and decree of the subordinate Judge, rst 
~ Court Howrah, by which the learned Judge decreed the suit 


brought by the plaintiff, ‘The facts are these: The appellant 
ealong with the other defendants Nos. r to 13 and the father 
of defendants Nos. 14 and 15 were the owners of two items of 


P * Appeal from Original Decree No. 286 of 1927 against Me decree of Babu 
Bimal Chandra Chatterjee Subordinate Judge, 1st Court, Howrah, dated the 
30th May, 1927. 


(1) (1900) I. L. R. 24 Mad, 233- 


e . 
z 


Vou, Lİ.) HIGH COURT. 


properties with whith we are concerned, One was 2 Bighas 
5 cottas in area and the other was only 5 cotfas in area. 
The - mortgage was dated the 14th May, rgrio and the 
principal amount of the loan was Rs, 7coo. A preliminary 
decree was obtained by the mortgagee named Khirod Chandra 
Ghose on the 2oth July, 1917 on his mortgage, by which decree 


the amount due to the mortgagee was found to be Rs, 160co odd. - 


An appeal waetaken by the mortgagor against the decree which 
was dismissed by this Court on the 3o'h April, 1920. By an 
Indenture dated the 3rd March rgar the plaintiff purchased from 
allthe mortgagors the bigger plot the area of which was 2 Bighas 
5 cottas, In that Indenture it was stated that the property was 
subject to an incumbrance of Rs. 16300 by a deed of charge 
or mortgage in favour of Khirod Chandra and the property was 
sold subject to that incumbrance. The mortgagors received Rs, 
I1751 asthe consideration of the sale of their interest, There 
was a stipulation that the sellers would keep the purchaser 
harmless and indemnify him against any charge: save and except 
the charge in favour of Khirod. There was the usual covenant 
for title and assurance that apart from the incumbrance of 
Khirod, subject to which the property was sold, there was no 
other charge orincumbrance on the property. After the sale 
aforesaid, the decree in favour of the mortgagee was amended 
by this Court by an order dated the 22nd August, 1g21 by which 
it was decreed that the mortgagee would be entitled toa sum 
of Rs, r8000 old with interest thereon at the rate of six per 
cent per annum from the 2oth January, 1918, the date of redemp- 
tion fixed under the decree, The result was that at the date 
ofthe sale the dues of the mortgagee amounted to something 
like Rs, 21000. The mortgagee was paid by the purchaser who 
is the plaintiff in the case out of which this appeal has arisen, 
asum of Rs, 23000 odd on the 3rd July, 1922 in order to satisfy 
the mortgage decree and he got a deed of release from the mort- 
gagee. The present suit was brought on the 22nd December 
1925 by which the plaintiff asked for the recovery fram the defen- 
dants the difference between the sum he paid to the mortgagee 


in order to satisfy the mortgage decree and the sum of Rs," 


16000 odd that was mentioned in the Indenture of sale of the 
3rd March 19#1, as the amount of -the incumbrance on the pro- 
perty., The learned Subordinate Judge made a partial decree in 
favour of the plaintiff, He held that there was an express covenant 
in the Indenture by which the plaintiff purchased the property to 
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indemnify the plaintiff with regard to any “sum that wouli be 
paid in sattsfaction of the mortgage over and above the sum 
of Rs, 16000 old that was mentioned in the document as the 
amount of the charge. But he held that the plaintiff was 
entitled only to the money which would have been payable 
to the mortgagee on the date of the purchase minus Re, 16000 odd. 
He held that the plaintiff having delayed in paying off the mort- 
gagee and thereby the amount having swelled by the running of 
interest, he cannot get the excess amount from the vendors, He 
therefore made a decree for Rs, 6958 odd with costs as against 
defendants Nos, 1 to 11 and 14 and 15, The suit was dismissed 
against defendants Nos. 12 and r3 who, the learned Subordinate 
Judge found, had no interest in the property, The defendant 
No. 11 as aforesaid appeals primarily because defendant No. r1 is a 
solvent person against;whom the decree is likely to be executed and 
the other defendants have been made respondents in the appeal, 

Two points have been raised on behalf of the appellant by- his 
Advocate, The first is, that the learned Subordinate Judge is in 
error in holding that there was an express covenant Indemnifying 
the purchaser against any payment in excess of Rs, 16304 with 
regard to the incumbrance in favour of Khirod Chandra, subject 
to which he purchased the property, as stated in the Indenture, 
There being no such express covenant, the Subordinate Judge ought 
not to have made a decree in favour of the plaintiff, The second 
peint urged was that the learned Subordinate Judge is wrong in 
holding that the suit is not barred by limitatior, "The Subordinate 
Judge held that Article 116 read with Article 83 of the Limitation 
Act is applicable to this case, and as the payment was made on the 
23rd July, 1922, the present suit has been brought within the period 
of limitation. It is contended that as there was no contract to 
indemnify, Article 83 has no application, Besides as there 1$ no 
contract in writing and registered, on which the EE can base 
his case, Article 116 has no application. 


The learned Advocate for the appellant concedes that the 
defendants wefe bound to pay a rateable amouat of the mortgage 


¿money which was a charge on the 5 cotta plot, because the mort. 


gage on that piece of land has been paid off by the plaintiff, But 
he says that the present suit is not for recovering any such amount 


ə Which could only be ascertained on evidenca as to The respective 


value af the properties on the 3rd July, 1922, for a rateable distri- 
bution. Besides he contends that any claim for such contributioa 
was barred by limitation at the date of the suit, 


VoL, LI.] HIGH COURT, 


The learned Advoqate for the plaintiff respondent concedes that 
on a proper reading of the Indenture dated the 3rd March, 1921, 
it would appear that there is no express covenant to indemnify 
with reference to any payment which the plaintiff was compelled 
to make in order to exonerate the property from the charge of 
Khirod. But he supports the decision of the learned Subordinate 
Judge on the ground that there is an implied covenant under which 
the plaintiff is entitled to claim compensation as against the 
vendors, He refers to section 55 sub-section (1) clause (g) of the 
Transfer of Property Act in support of his contention. His argu- 
ment shortly stated comes to this, that here the property was sold 
subject to the incumbrance of Khirod. According to the provision 
of that clause the seller was bound to pay interest due on the 
incumbrances on the property sold on the date of sale. But for the 
covenant in the Indenture that the purchaser would have to pay 
Rs. 16300 to the mortgagee, the seller under the provision of that 
clause would have been bound to pay the whole of the interest due 
up to that date and although the purchaser bought the property 
subject to the incumbrance, he would have to pay only the 
principal and the interest accrued subsequent to the date of sale. 
He, therefore contends that although the reasoning ofthe learned 
Subordinate Judge cannot be supported, the decree made by him 
is quite correct. Under the express covenant in the Indenture the 
plaintiff was only bound to pay Rs. 16300 in discharge of the 


incumbrance ; but under the implied covenant according to the. 


provisions of the law the seller was bound to pay the balance of the 
mortgage amount. 

With regard to the question of limitation, the learned Advocate 
argued that Article 116 is applicable, because the claim arises under 
an implied covenant in the Indenture of sale which is a registered 
instrument. In support of his contention he relied on the case of 
Rrishnan Nambiar v. Kannan (1). 

The respondent.raises an interesting point of law nof quite free 
from difficulty. We have heard the careful arguments on both sides, 
The learned Advocate for the appellant contends that the provisions 
contained in section 55, Sub-section (r) clause (g) of the Transfer 
of Property Act are not implied covenants for the breach of which 
a purchaser after the completion of the purchase can claim 
damages, or aslefor rescission of the contract, His argumfent is 


that under Sub-section (1) of section 55 the seller is bound to do ` 


certain things in the absence of a contract to the contrary before 
(1) (1897) I. L. R. at Mad. 8. 
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Civi, the completion of the purchase, There are certain provisions which 

iu: according to the section itself would render the seller liable on the 

Bidhu Bhushan Ba ground of fraud, This is staled in the last paragraph of that sec- 
Cbhowdliuty tion, as follows: An omission to make some disclosures as are 
Uinesh Chandra mentioned in this section, paragraph (1) clause (a) and paragraph 
Banerjee. (5) clause (a) is fraudulent. There are certain provisions in 


B, B. Ghose, 5. paragraph (1) which relate to acts to. be cone by the seller after 
seem the conveyance is complete. But other provisions in paragraph (1) 

ofthe section relate to things which the seller is bound to do 

before the completion of the purchase ; and he contends that after 

the purchase is effected and the transaction completed, the pur- 

chaser cannot hold the seller liable for non-compliarce with any of 

those conditions unless there is any express covenantin the deed 

under which the seller is liable. He relies in support of his con- 

tention on certain observations made in the well-known commen- 

taries of Shephard and Brown onthe Transfer of Property Act, 

seventh edition, at page 192, the learned authors say: “ The 

distinction between the antecedent contract and the conveyance, 

between the duties of the parties before and after the sale, is not 

clearly marked in the section. The rules contained in the first 

paragraph, with the exception of clause (f) in clause (a) of the 

fourth paragraph ard in clause (a) and (b) of the fourth paragraph, 

refer to matters antecedent to the sale and should, therefore, be 

taken with the provisions of the Specific Relief Act relating to the 

contract between seller and buyer. On the other hand, clause (f) 

ofthe first paragraph, paragraph 2, paragraph (4) (b) paragraph 

(5) (c), (d) and paragraph (6) (a) define the relation of the parties 

after the sale. The purchaser's rights stated in paragraph (3) and 

paragraph (6) (b) depend on payment having been made by him 

> : and not on the contract alone.” Before that passage they say 
that except on the grour.d of fraud, which term'includes any such 

omission as is mentioned in the last paragraph of the section, or 

under the "covenant for title or scme express contract for compen- 

sation, the purchase money canrot be recovered or damages 

`~ claimed. Ig is urged that this matter not falling within the ground 
of fraud or of any express contract for compensation, the money 

* that was claimed by the plaintiff is not recoverable from the sellers. 

An an illustration, the learned Advocate points out that if there is 

no express covenant for indemnity in case there igga misdescription 

` in the area of the property sold, and the purchaser finds that the 

: area is less than what was stated in the sale deed he is not entitled 
to any damages for the defect in area, In support of this conten- 
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tion the case of Abdellah Khan v. Abdur Rahman Beg (1) ‘may be 
cited. The question therefore is this: Is there an implied cove- 
nant in the deed of sale for the breach of which the:‘purchaser is 
entitle to damages or is it one of the obligations. which the seller 
was bound to discharge before the completion of the sale? If 
there was no exoress covenant with regard to it, whether after the 
sale the obligations should not be in accordance with the rights of 
the parties to the property ? It is contended,,5y, reference to the 
case of Waring v. Ward (2) which has been referred to in the 
judgment of the Privy Council in the case of lzzat-un-ntssa Begam 
v, Kunwar Partab Singh (3) that after the purchase of the equity of 
redemption the purchaser is bound to discharge the incumbrances, 
However that m wy bə, it seems to me that in this; case the pur- 
chaser took the property subject to the liability on the mortgage 
of Khirod. The amount that was stated in the Indenture as due 
to the mortgagee was the actual amount found due under the mort- 
gage decree then mae by the Court, and by the indenture of sale 
the purchaser undertook to discharge the entire amount of the 
liability to Khirod as was found according to the decision ofthe 
Court, But the decree was amended by an order subsequent to the 
purchase of the plaintiff. If by the amendment the amount -had 
been reduced the plaintiff would have profited by it. As the amount 
was increased the plaintiff was bound to pay the entire amount, 
On a proper construction of the instrument it seems to me that the 
plaintiff was bound to discharge the incumbrance of.Khirod entirely 
and not merely to pay the sum mentioned in it. Inthe absence of 
any express Covenant to the effect that the seller would be bound 
to pay any excess due on the mortgage the plaintiff is. not entitled 
tothe amount claimed by him, After carefully considering the 
arguments of both sides it seems to me that the contention on 
behalf of the appellant that the provision under section 55 para- 
graph (1) (g) is one which cannot be enforced against the vendor 
without an express covenant, after the completion of *purchase is 
sound. There is no questiona of fraul ia this case as the vendors 
stated the exict amount then decreed to the mortgagee. 

With regard to the question of limitation also I agree with 


the contention on behalf of the appellant. Itis true it has been ° 


held, as contended by the learned Advocate for the respondent 
that where theae isan implied covenant arising out of a deed 
which is in writing and registered, the p3riod of limitation would 


(1) (1896) I. L. R, 18 All. 322. 
(2) (1802) 7 Ves. 332 (337). (3) (1909) 36 I. À 203 (209). 
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be governed by Article 116 of the Limitation Act. But this is 
nota covenant which can be implied from the sale deed and 
Arlicle 116 of the Limitation Act would not apply. The authority 
for this proposition is to be found in the case of Aputhala v. 
Dayumma (1) where the case of Krishnan Nambiar v. Kannan (a) 
Cited on behalf of the respondent is considered and distinguished. 
It was pointed out that undersection 55 paragraph (2) there is 
an implied covenant of title by the seller and therefore any suit for 
the breach of that covenant would be covenant under Article 116 
of the Limitation Act, but not such a case as this. 


The result, therefore, is that the judgment and decree of 
the learned Subordinate Judge must be set aside with costs against 
the plaintiff respondent in this Court as well as in the Lower 
Court. 

As this is nota suit for contribution for a rateable amount 
charged on the 5 cotta plot we need not say anything with 
regard tothe right of the purchaser to claim any portion of the 
money which he paid for redeeming both the properties, That 
matter is left open, The defendants respondents will bear their 
own costs, . 


N. K. Bose J:—I agree, 
CD. K, R Appeal allowed, 


(1) (1900) I, L. R, 24 Mad. 233. 
(2) (1897) I. L. R. 21 Mad. 8. 
e. 
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“CIVIL REVISION. 
Before Mr. Justice C. C, Ghese and Mi, Justice Patterson, 


ABDUL KUDDUS GAZI 
v. 


MUTUAL INDEMNITY AND FINANCE CORPORATION 
(INDIA) LzD.* 


Provincial Insokiency Act (Act V of 1920) — Petilioner's right to be adjudicated 
an insSivent—Abuse of process of Court, when to be considefed — Discretion 
of Court in annulling adjudication - low far limited. 

A petitioner, who brings his case within the four corners of the Provincial 
Insolvency Act, is entitled to an -order for adjudication as a matter of right. 
There is no question of the abuse of the process of Court. 

Chhatrapat Singh Dugar v, Kkharag Singh Lachmtram (1) followed. Re. 
Ballaw Chandra Serowgee (2) distinguished. 

When the petitioner applies for discharge, his conduct during the time which 
will elapse between the date of adjudication and the date of application for 
discharge will have to be scrutirised carefully and whether an order for dis- 
charge should be eventually made or not must depend on various circumstances 
which are independent of the circumstances brovght to the notice of the Court 
by the insolvent when he filed the application for being adjudicated an insol- 
vent, 

Both under the Presidency Towns Insolvency Act and under the Provin- 
cial Insolvency Act the discretion of the court in annulling adjudication cannot 
be limited except in manuer provided by the statute: . 


Application under Section 75, Cl. (1) of the Provincial Insol 
vency Act and Section 107 of the Government of India Act by the 
petitioner, 

The material facts appear from the judgment. 

Syed Nasimats for the pstitioner. 

Mr. Parimal Chandra Guha for the opposite party 

The judgment of the Court was as follows :— ë 


We have examined the record in this case and having repard to 


the judgment of their Lordships of the Judicial Committee in the 
case of Chhatrapat Singh Dugar v, Kharag Singh Lachwmiram, 


repotted in (1) we are unable {o say that the order made by thee 


Civil Rule No, 467 of 1930 against the order of J. M. Pringle, Esq., Addi- 
tional District Judge of 24-Parganas, dated Ist March 1930 reversing" that of 


- 
Babu Kiran Chandra Mitter, Subordinate Judge of that District, dated 21st © 


December 1929. 


(1) (1916) 44 I. A. 115 25 C. L. J. 215; a1 C, W. N. 497. 
(3) (1922) 27 C. W. N, 739. 


CIVIL, 


1930» 
sad 


May, 13, £4. 


May, I4, 
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learned District Jujge can be sustained. The petitioner, it appears 
to us, has obviously brought his case within the four corners of the 
statute, namely, the Provincial Insolvency Act and he was. entitled 
to an order of adjudication as a matter of right. There is no ques- 
tion of abuse of the process of' the Court, It may be that when 
the petitioner applies for discharge, his conduct during the time 
which will elapse between the date of the adjudication and the date 
ofthe application for discharge will have to be scrutinised and 
scrutiaised carefully and whether an order for discharge should be 
eventually made or not must depend on various circumstances 
which are independent of the circumstances brought to thé notice 
of the Court by the insolvent when he filed his application for 
being adjudicated as insolvent. The two cases to which our atten- 
tion has been drawn viz , the case of Ma? Chand v. Gopal Chandra 
Ghosa/, reported in (1) and the case of Re: Ballav Chand Serozwgee 
reported in (2) have no bearing whatsoever, As regards the earlier 
of the two cases, it appears tbat the judgment therein was pro- 
nounced in September, rg16, that is before the date of the decision 
of.their Lordships of the Judicial Committee in the case of 
Chattrifi? Singh referred ‘to above. Therefore, the authority of 
that case must be taken to be considerably discounted by the 
observations made by their Lordships of the Judicial Committee. 
As regards the case in 27 C. W. Notes, 739, it may be mentioned 
that it was not a case for adjudication. It was a case for annul- 
ment of adjudication and as has been pointed out in various cases 
both under the Presidency Towns Insolvency Act and under the’ 
Provincial Insolvency Act, the discretion of the court in annulling 
adjucations cannot be limited except in manner provided by the 
statute. The Court has a large discretion in the matter and in the 
exercise of its discretion which on the facts could not be, curtailed, 
Mr, Justice Greaves made the order which he did in the case in 
27 C. W. Notes. To our mind that case has no bearing and the 
really important case which determines this case is 44 I. A. rr. 
In that view of the matter, the order of the District Judge, dated 
the rst March? 193o, must be set aside and that ofthe Subordinate 
Judge, dated the 21st December, r929, restored. There. wil be 
no order as to costs. : | 


P, N. R. C. l Rule made absolute.. 
' ' : 2 e 


(1) (1916) 21 C, W. N. 298; 1. L, R, 44 Cal. 899. e , 
(2) (1932) 27; C. W. N. 739. i 


Vor, L1.] HİGH court. 


'APPELLATE CIVIL. 
Before Mr. Justice M. N, Mukerji and Mr. Justice S. IN, Gua. 


DEBENDRA NATH SADHUKHAN AND O1HERS. 
v. 


NAHARMAL JALAN AND OTHERS,* 


Wak/nama-- Construction— Absolute endowment-— Sale of trust property— The 
foint of lime when vendee’s £ossession becomes adverse— Suit by subsequent 
Mutwali for recovery.of possession of unauthorized sale of wakt property — 
Limitation—~Indian Limitation Act (1X of 1608) Arts. 142,5144-—Wrongful 
alienation of endowed property— Distinction in case of sale and lease— Whole 
property held under one title—Possession of forticens—Circumstances to link 
together various fortions of the property—Inference of possession of the whole 
from the fossession of portions. 


A wakínama provided as follows :—''I (Iden Bibi) am in the enjoyment and 
possession of all the properties described in the schedule in my own right and by 
right of inheritance from my husband, son and daughterin-law without any 
co-sharer and any inCumbrances. Now 1........,make this Rahelillaho wakf 
of the said properties in favour of the three domed mosque established by myself 
and my husband, the late Khedoo Jamadar, see uas ses sor eres To carry out the work 
and manage the properties duly with the income of the said wakf properties, I 
remain the Mutwali during my lifetime, As regards Mutwalliship after my death, 
of the two, Haji Alam, the elder and Kheta, the younger, sons of Raju Bibi, 
my daughtér,.. ne woe seres the elder Haji Alam is pious and virtuous-and is a 
fit person 3 therefore I appoint him and his descendants and heirs in succestion 
to be Mutwalis. From this day whatever right of gift and sale I had in the 
said properties being extinguished vest in the mosque in favour of which this 
wakf in the name of God is made. I and my heirs and representatives shall have 
no right of giftzand sale .of their own in the said properties. If after my death 
the said Mutwali Haji Alam himself or his descendants or heirs or representatives 
in succession be unable to carry on the duties of the Mutwali, they will be 
compelent in succession according to their own discretion to appoint a pious and 
à fit person to the. office of the Mutwali. And be it known thaf having an eye 

^to the income and expenditure of the said properties they will be competent to 
make Kayemi settlement of any"property in the case of its being a matter of loss 
so as to avoid special ‘JOSS, uc secs eoe corse Further. if; esse there is any sult 
or Jitigation a. seese sesoses fOr the expenses of the said suit and litigation and of 
the repair and reconstruction of the said mosque and building etc., it will be 
competent (fcr the Mutwali) to sellany portion of the said property with the 
permission of the proper Court, ° And from the income and profit ef the said 
e 


* Appeal from Original, Decree No. 190 of 1927 with two cross-objections 
against the decree of Babu Kiran Chandra Mitra Subordinate Judge, 24- Parganas 
dated the 5th March 1929, 
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Civit. properties first the Sarkari taxes and all sorts of revenue «hall be paid and then 
(Gao; the expenses for the mosques and the buildings etc., will have to be defrayed 

we esses nna n nin no ne LÉ these wakf properties or any portion thereof be acquired 


HERE ee by the Government for their own purpose or by any Company or Municipality etc, 
E aa ii then with the proper price thereof other property of similar or greater profit will 
Naharmal Jalan. be purchased and the same will be deemed to be subject matter of this wakf 
m in favour of the mosque and the profits thereof will b» applied to the expenses 


as stated above and all the conditions of the wakf will apply thereto. 


Held, (per Curiam), upon the construction of the wakfnamah that it created 
an absolute endowment vesting the properties in the mosque, which is the 
endowed institution in the case, 


In the case of a sale of trust property the vendee’s possession becomes adverse 
from the point of time he obtains possession thereof. 


Asuitbya mutwali for recovery of possession of wakf property from the 
alienee who was in possession thereof by virtue of an unauthorized sale instituted 
after 12 years’ adverse possession s.nce the date of the sale would be barred, 


Art, 144 of the Limitation Act is applicable to such a case. 


Gnanasambanda | Pandara | Sanuadhi v. Veluw Pandaram (1) and 
Damodar v. Lakhan (2) followed. 


Rama Reddy v. Ranga Sami (3) dissented from. 


Per Mukerji J : — Art. 142 of the Limitation Act also applies to this case and 
in that case the plaintiff will have to establish possession at a point of time 
~ within 12 years before the suit, 


When the whole property is held under one title by the vendee, realization of 
rent from portiors only instead of from the whole does not necessarily mean that 
the whole was not in the possession of the vendee, 


"Per Guha $:—The decision of the Judicial Committee in the case of 
Vidya Varuthi Thirtha v. Balusami Aiyyar (4) has not either explicitly or by 
implication over-ruled the previous decisions given by their Lordships of which 
the case of Gnanasambanda Pandara Sannadhi v. Velu Pandaram (1) is 
typical. 

. In the present case the former mutwali Hayati Bux Jamadar had, on the 23rd 
. August, 1897 alienated the properties in suit by a conveyance with definite recital 
that he was dealing with the properties in his own right, as one of the heirs of 
Haji Alam Jam&dar, who succeeded as mutwali to Idan Bibi, the executant of 

the wakfnama, and the other heirs joined him in the transaction. 


= Held, that the date of alienation by Haiyat Bux claiming adversely to the 
wakf was the date from which the defendants possession became adverse. 
e A distinction exists so far as wrongful alienation of debutter or wakf properties 
by way of Icase and that by way of out and out sale, 
Raja Manindra v. Sarat Chandra (3) followed. 


. 
® (1) (1899) I. L. R. 23 Mad. 271. (2) (1910) 1. L. R. 37 Calc. $85. 
‘ (3) (1925) L L. R. 49 Mad. $43. 
(4) (1921) 1. L. R. 44 Mad. 831 ; L. R. 48 I. A, 302 ; 26 C. W. N. 537. 
(5) (1926) 3o C. W. N. 240. 


VoL, LÍ.] HIGH COURT, 

Appeal by the plaintiffs, 

Sult for declaration of a wakf and for confirmation of possession 
of the wakf properties and for recovery of possession in case it is 
proved that there is dispossession of any portion. . 

The material facts will appear from the judgment 

Dr, S. C. Basak and. Messrs. Prokash Chandra Majumder and 
Satindra Nath Ray Chowdhury for the Appellants. 

Messrs, Sarat Chandra Roy Chowdhury, Braja Lal Chakrabarty, 
Krishna Lal Banzrjee and Paresh Chandra Mitra for the Respon- 
dents, 

€. A. V. 

The judgments of the Court were as follows :— 

Mukerji, J :—One Khedu Jemadar had in his life-time built 
and'consecrated a mosque at Tiljala, in the suburbs of Calcutta, the 
place where he resided. The mosque was originally a tiled hut but 
subsequently he made it brick-built, He made a Will in 1867, and 
died in 1871, leaving him surviving his first wife Dulera Bibi and a 
daughter by her ramed Alijan, and a second wife Indun Bibi 
whom he had married as a widow. and by the latter a. son ramed 
Didar Bux. ' Indan Bibi had a daughter named Raju Bibi, by her 
first husband, By his Will he bequeathed a ro annas share of his 
properties to his first wife Dulera Bibi and the remaining 6 
annas thereof to his second wife Indan Bibi and son Didar Bux. 
On Khedu Jemadar’s death the two widows fell out, but the dis- 
pute was eventually settled by a sort of a family arrangement 
arrived at with the help of some arbitrators and this arrange- 
ment was embodied in and carried.out by two documents execu- 
ted and registered in 1872. By this arrangement Indan Bibi and 
her son gotin her 6 annas share the mosque at Tiljala and the 
lands adjoining and:two items of properties at Salkia. During 
her life Indan Bibi acquired certain properties and eventually on 
the 23rd June 1884 executed a Wakfnama and had it ,Iegistered, 
in respect of g items of properties including the properties she 
had got under the arrangement aforesaid. Some out of fhese 
properties are included in this suit in two schedulese-Scbedule A 
being about ro-cottas of land in Tiljala and Schedule B consis- 
ting of s plots of land in Salkia. 

The plaintiffs! case is that Indun Bibi acted as — Mutwalli 
in accordance With the Wakfnami till her death in 1839, that 
after ber death her daughters (ie, Raju Bibis} son Haji Alum 
succeeded her as Mutwalli and acted as such till his death which 
took place in 1894 ; that Haji Alum left a widow Samiran Bibi 
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and 4 sons Nabi Bux, Hayatu Bux, Rahim Sux, and Kader Bux ; 
that one Dina Nath Sanyal prevailed upon these persons to execute 
two mortgages in his favour, in respect of plot No.5 and plots 
1 and 4 of Schedule B for Rs. 7oo and Rs. 800 on the 7th August 
1894 and 8th January 1897 respectively, describing the said 
properties as secular properties; that the said Dinanath Sanyal 
then caused a mortgage to be executed by those persons on the 
sth August 1897 in favour of one Nani Lal Agrani in respect of 
the properties in Schedules A and B for Rs, 60co, describing them 
as secular properties and thereafter on the 23rd August 1897 got 
them to sell the said properties to Gaasi Bibi mother of Nani Lal 
Agrani in satisfaction of the said mortgage and for a further con- 
sideration of Rs. 2000: ‘The plaintiff,’ case further is that Samiran 
Bibi, Nabi Bux and Rihim Bux having died, the plaintiff No. 1 
Hayatu Bux and the fro forma defendant No, 20 Kedar Bux 
remained to perform the duties of Mutwali, but inasmuch as both 
of them had to remain continually absent from India on Service since 
1909 and Kader Bux expressed his unwillingness to act as Mutwalli, 
the plaintiff No; r. Hayatu Bux appointed the plaintiff No. 2 Kasu 
Jemadar as Mutwalli on the 18th July 19:9. The plaintiffs’ case 
further is that the plaintiff No. 2 since his appointment as Mutwalli 
attempted to take possession of the properties in suit which are all 
Wakf properties but was resisted by the defendants. It is also 
caid that the plaintiff No. 2 with a view to recover the properties 
egave a lease to the plaintiff No. 3 for a period of 99 years on receipt 
of a premium of Rs, 12,000, The suit was instituted on the 22nd 
December 1921 with prayers for a declaration that the properties 
appertain to the Wakf of Indun Bibi, for recovery of possession 
and also for mesne-profits. 

Besides the pro forma defendant No. 20 Kader Bux to whom 
reference has already been made, there were 1g principal defen- 
dants. Of these Nos, 1 to 8. were the Sanyals being the represen- 
tatives of Dinanath Sanyal whose name has appeared before; 
Nos, 9 to 11 (of whom No. ro Nani Lal Agrani having died his 
name was stfuck out) are the representatives of Ghasi Bibi who 
has also been referred to above ; Nos, r2 and r3 are subsequent 
transferees of plots 1 and 2 of Schedule B ; No. 14 is the subse- 
quent transferee of plot 3 of Schedule B and Nos. 15 to 19 claim 
to be the present owners of plots 4 and 5 of Sche@ule B, 

The Subordinate Jucgs held that the plaintiff No, 1 and the 
pro forma defendant No, 20 are entitled toa declaration that the 
properties in suit together with other properties mentioned in 


` 
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Indun Bibi's Wakfnamia are Wakf properties only to the extent that 
there was thereon -a charge of Rs. 343 per year for the upkeep and 
the maintenance of the mosque. He held however that except as 
regard; the properties mentioned in Scheduls A, the suit for posses- 
sion was barred, He accordingly.made a decree declaring title in 
favour of the plaintiff N>. r and the defendant No, 20 as Mutwallis 
in respect of Indun Bibi’s Wakf, and confirming their possession in 
respect of the property in Schedule A, and dismissing the rest of 
the suit, i. e., for recovery of possession of the property in Schedule 
B. 

From this decree the plaintiffs have preferred the main appeal— 
Appeal from Original Decree No. 190 of 1927. To this appeal 
two sets of cross-objections have been filed, one by the Respon- 
dents No. 12 and 13 (the holders of plots N>. 1, 2 and 3 of Sche- 
-dule B) and the other by the Respondents Nos. 14 to 18 (the 
-holders of plots Nos. 4 and 5 of Schedule B). 

The first. question that arises for consideration is the extent 
and character of the Wakf, it being urged on the side of the appel- 
lants that it constitutes an absolute dedication of the properties to 
the Almighty and on behalf of the Respondents that it is altogether 
illusory and was never acted upon so that the properties covered 
by it remained as secular as ever, The Subordinate Judge, as 
-already observed, has adopted a sort of a middle course and has 
-held that on looking into the terms of the Wakfnama it is pretty 
clear that it was never meant to be an absolute Wakf in the true 
-sense of the term but that the “Wakf only gave a specific sum 
-for the benefit of the mosque," This specific sum he found to be 
Rs. 348 a year;and in his opinion, the residue remained undis- 
posed of. Now, by this document the Wakf declared that he 
made the Wakf—‘in the name of God’ ‘in favour of’ the 
three-domei mosque established by herself and her husband. 
She further declared that from the day of its execution, 
whatever right of gift and sale she had in thé properties 
-being extinguished would vest in the mosque in whose favour the 
Wakf in the name of God was made and that from that day she 
and her heirs and representatives would hive no right of gift and 
sale of their own in the said properties. Lower down she 
declared again thatif the Wakf properties or any portion thereof 
be acquired bye the Government for their own purpose or by any 
Company or Municipality etc., then with the proper price thereof 
other properties of a similar nature or profit will be purchased and 
the same will be deemed to be the subject-matter of this Wakf in 
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favour of the mosque, and the profits thereof will be applied to the 
expenses as stated above ani a'l the conditions of the Wakf will 
apply thereto. The divesting of all right s of gifts and sale on the 
part of the Wakif and the vesting of the same in the mosque, the 
omission to state anything about the residue of the profits if there 
be a ‘residue, and the provision as to other properties which 
may be subsequently purchased with any compensation money that 
may be received, being invested with the character of Wakf pro- 
perties, leave no doubt in my mind that the Wakf intended to dedi- 
cate the properties absolutely to the mosque. According to the 
Hanafi Law, to create a Wakf delivery of seisin is not necessary as it 
is in the case of a hiba. According to Abu Yousuf whose tenets 
hold the field as far as Bengal is concerned /imjira Khatun v. 
Mahammad Fakirulla Mia (1) the | Wakf becomes absolute and 
binding on the mere declaration of the Wakf, and on such declara- 
tion being made his right in the property which forms the sub- 
ject matter of the declaration becomes extinguished at once, It 
may however be that the declaration is equivocal, or there may be 
circumstances‘suggesting that it was not meant to. be operative ; 
and in such a case to see whether that was so or not, the conduct 
of the Wakif himself and other circumstances, if attendant 
and not subsequent, may be examined. His subsequent conduct 
or the conduct of subsequent Mutwallis are relevant for the pur- 
pose, Inthe present case there is evidence ofat least two wit- 
enesses P. W's Nos, 2 and 3 who have given definite evidence of 


' Indan Bibi having allalong acted in accordance with the direc- 


tions in the Wakf, This evidence has been believed by the lear- 
ned Judge and there is no reason why we should not rely on it 
as being true in the main, though the said witnesses may have 


painted the picture a little too thick. In 1890, after Indun Bibi's 


death the next Mutwalli Haji Alum in his suit against Alijan 
Bibi in regpect ofthe Tiljala property asserted his right as Mut- 
walli under the Wakf and in the judgment in that suit there 


“is the finding, for whatever it may be worth, that upon the evi- 


dence of both the parties Indun Bibi after executing the Wakfna- 
ma and til! her death defrayed all expenses necessary for the 
management of the musjid It is true that Indun Bibi did not get 
her name mutated either in the Collectorate or in the Municipality 
as Mutwalli, and it is also true that in documents® between herself 


' and her tenants she did not describe herself as Mutwalli (Ex. C 22, 


Ex, C 25) but I am not prepared to make too much of this circum- 
(i) I. L. R, 49 Cale. 477. 
Lj 


, VoL, LI] HIGH COURT, . 


stance, I am of opinion that there are no materials on the record 
which would inlicate with anything like reasonable certainty that 
the Wakf was anything but real, and that on the other hand there 
is some material, which in view of the time that has elapsed since 
then must be regarded as sufficient, showing thatthe Wakf was acted 
upon by Indun Bibi herself as also by her successor Haji Alam. 
Furthermore there are in Ex. A and Ex. B, written statements 
filed by the plaintiff No. 1 and the pro forma defendant No. 20 in 
1909 and 1911, admissions made by them in the clearest possible terms 
that till the death of Haji Alam the Wakf was religiously and 
faithfully administered. The Subordinate Judge appears to have 
made a mistake in supposirg that only Rs. 348 was to be spent 
for the upkeep of and maintenance of the mosque, because the 
figure he has given omits to take into account a part of the direc- 
tions which runs in these words: '* First the Sarkari taxes and all 
soris of revenue shall be paid and then the expenses for the mosque 
and building etc., will have to be defrayed ; after that the following 
expenses shall b» duly made.” It is the expenses following, of 
which a schedule has been given, that the learned Subordinate 
Judge has made a total and found the aggregate to be Rs, 348. 
-For these reasons I am of opinion that the Wakfnama created an 
absolute. endowment vesting the properties in the mosque which 
is the endowed institution in the case. — 

The next point that has to be considered is the question of 
limitation. It has been strenuously contended ‘on behalf of the 
appellant that each succeeding Mutwalli gets a fresh starting 
point of limitation from the date of his accession to office for the 
purposes of Art. 142 to the Schedule to the limitation Act 
and that Article 144 is not applicable because a person who 
derives his title- from a Mutwalli can:not set up against the 
endowment a title which his vendor could not assert a con- 
tention urged on the authority of the decision of the Madras 
High Court in the case of Rama Reddy v. ARdhgadasan (1). 
It has been urged with great insistence on behalf of the appellant 
that the earlier decisions of the Judicial Committee in the 
cases of Gnanasambandha Pandara v. Velu Pandaram (2) and 
Damodara Das v. Lakhan Das. (3) must be taken to have beet 
‘implicitly overruled by their Lordships’ decision in Vidya Varutht 
Tirihaswamb v. Baluswami Ayyar (4) as the true nature df endow- 

(1) (1925) I. L. R. 49 Mad. 543. (2) (1899) I. L, R. 23 Mad. 271, 

(3) (1910) I. L. R, 37 Calc, 885. . = 

(4) (t921) I. L. R, 44 Mad. 831; 260C. W.N. 537. 
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ed property and ofthe position of a Mutwalli was more accurately 
realized in the last mentioned cise. I hive carefully coasilerei 
all that has been said in support of these arguments but I see no 
reason to differ from th2 view which I expressed in the case of 
Raja Manindra Narayan Roy v, Sarat Chinira Bandopadhaya (1) 
in which though this qusstio1 dil not directly arise it had to ba 
gone into in view of the arguments that were then put forward. 
In the case of a sale there can bs no question of the vandee's posses- 
sion being adverse from the point of tim» that he obtains posses- 
sion and relying upon the two earlier decisions of the Judicial Com- 
‘mittee cited above I have no hesitatio: in holding that a suit institu- 
ted after r2 years' adverse possession since the date of the sale 
would be barred, I am also of opinion that there is no good reason 
as to why Article 142 should not also be held to apply to the case, 
in which case the plaintiff will have to establish his possession at a 
point of time within r2 years before the suit. With all respect I 
would dissent from the view taken in the Madras case cited above 
firstly for the reason that it proceeds on the unfounlel assumption 
that the earlier decisions of the Judicial Committee are no longer 
law, and secondly because the introduction of a fiction as to an 
idol beiog under a perpetual tutelage and also of a theory of suspen- 
sion of cause of action during such tutelage will be an encroachment 
upon the statute of limitation without legislative sanction and will 
reyolutioniz2 all known principles of law and procedure, 

Oa the merits, so far as limitation is concerned, I amin entire 
agreement with the Subordinate Judge ia his conclusions, namely 
that the evidence of possession is practically one-sided, that the 
plaintiffs have adduced no evidence of possession within r2 years 
of the suit, and that on the other hand. Ghasi Bibi and thereafter 
her legal representatives have been in continuous possession ever 


-since the sale in 1897. There is evidence (See D. W., rr) of the 


balance of consideration viz, Rs. 2090 having passed, over and 


-above Rs, 6080 paid on account of the mortgage, and so there is 


no room for the contention that the transaction was not an out and 
out sale but that the vendee's possession was merely that of a 
mortgagee, The receipt of the consideration is stated in the 
Kobala itself (Ex, C 94), The plaintiff No, t and the ro forma 
-defendant No. 20 in a written statement filed in x90o9 admitted 
that the’ transaction was a sale (Ex. A) and that gossession was 


* transferred thereby. So far as plots, 1, 2 and 3 are concerned it is 


admitted on behalf of the appellants that there isa large body of 
(1) (1926) 3o C. W. N, 749. 


Vor, LL] HICH COURT, 


evidence of the deffhdants’ possession for more than 12 years 
and so the evidence relating to these two plots need not be referr- 
ed to, As regards plots 4 and 5, we have examined the evidence 
oral and documentary that there is onthe record ? the vendees 
appear to have been in possession ever sirce their purchase in 
1897 by mutating their names in the Municipal registers, payment 
of rents, rates and taxes and making realization from tenants. The 
argument that because the documentary evidence as to realization 
of rent relates to a portion, possession of the whole:should;:not 
be inferred does not appeal to me as sound asthe whole was held 
under one title and even if no rent was realized for the whole that 
does not necessarily mean that the whole was not in the possession 
of the vendee. Besides in the written statement (Ex, B4) filed in a 
suit in 1900 it appears to have been admitted by the plaintiff No. 
I that Ghasi Bibi and her successors were in possession of all the 
plots from 1897 Onward, 

Several other questions have been raised on behalf of the 
parties and it is necessary that they should now be dealt with, 
though quite shortly. l 

lt has been urged on behalf of the appellants that in two suits 
instituted by the heirs of Dinanath Sanyal for enforcement of his 
two mortgages of 1896 and 1897 viz, Suits Nos. 30 of rgog 
and 31 of rgto, decrees were obtained by the said heirs with the 
result that plot No. 5 and one third share of plots Nos, 1 to 4. 
were Sold in execution and purchased by the said heirs, the defan- 
dants Nos. 1 to 8, in 1915 and 1917 respectively and that therefore 
the title of Ghasi Bibi and her heirs in those properties was extin- 
guished and so the plaintiffs are entitled to recover the same, Now 
itis true that in these suits the plaintiffs Nos, x and 2 as well as 
Ghasi Bibi or her heirs were parties ; but the defendants Nos. 
1 to 8 have not contested the present suit and no issue was framed 
for the purpose of determining the rights of defendants interse, that 
is to say, of Nos. r to 8 on the one hand and the.other defendants 
on the other as based on the judgment in the said mortgage suits 
or on the possession that is said to have been taken fh execution in 
I9r5 and 1917. It should also be stated here that in paragraph, 
ro of their plaint the plaintiffs impugned those suits and the afore- 
said delivery of possession as fraudulent. In my opinion they are 


not entitled tô fall back upon these proceedings as foundation for ¢ 


any relief in this suit. 2 
A few contentions urged on behalf cf the Respondents have 
now to be noticed. It has been urged that the appointment 
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of plaintiff No, 2 as Mutwalli by the plaintiff Nb. 1 was w//ra vires 
of the powers conferred by the former, and was made not dona 
fide but only to get over the bar of limitation, that if that appoint- 
ment be held to be invalid, the plaintiff No. 1 would be incom- 
petent to get any relief on the ground of res judicata, and also. 
that the defendant No, 20 not having joined as plaintiff the-suit 
should have bien dismissel. So far as these contributions are 
concerned, the terms of the Wakfnama have first to be looked to. 
It says,—“As regards Mutwalliship, after my death,.of the two 
Hazi Alam the elder, and Khetu the younger son of Raju Bibi 
my daughter born of the loins of my former husband, the young- 
er Khetuis unfit for the office of the Mutwalli ;;the elder Hazi Alam 
is pious and virtuous and is a fit person ; therefore I appoint him 
and his descendants and heirs in succession to be the Mutwallis.” 
If after my death the said Mutwalli Hazi Alam himself.or his 
descendants or heirs and representatives in succession be unable 
to carry on the duties of Mutwalli, th y will be competent in 
succession according to their own discretion to appoint a fit 
person to the office of Mutwalli Haji Alam died in 1894, 
By the year 1907 Nabi Bux and Rahim Bux having died the -only 
two persons entitled to the Mutwalliship under the Wakf- 
nama were the plaintiff No, 1 Hiyatu Bux, and the proforma 
defendant No. 20 Kader Bux, It dees not appear that the latter 
did any thing in connection with the Wakf or ever accepted the 
ofüáce of Mutwalli and in the deed of appointment Ex, zo 
also it is stated that he was unwilling to accept the office. Hiya- 
tu Bux, therefore, was competent to appoint another person as 
Mutwalli, provided that he was unable to carry on the duties of the 
office, This inability might arise not merely from inherent incapa- 
city but from the fact of his continued absence from the country, 
I do not agree with the Subordinate Judge in so far as he has 
taken the view that the appointment was invalid because Kader 
Bux did not join in making it, But I am clearly of opinion that 
the appointment was not Jona fde made, but it was made only with 
the object of getting over, if possible, the bar of limitation, It 
is curious that in the plaint the cause of action was put down as 
"having arisen in August igrg, the month of the said appointment, 
This fiading, however, wil not help the defendants because the 


: appointment cannot be said to be invalid. Apart*rom this, the 


argument as to the bar of res judicata as against the plaiatiff No. 1 
Hiyatu which is founded on the decision in suit No. 30 of roro 
(Ex, A. 125) cannot succeed for several reasons amongst which may 


Vor. LI.] HIGH COURT, ' 


be mentioned : rst, *that though  Hiyatu :Bux. was impleaded 
in the Suit as one of the mortgagors and he set up the title of the 
endowment and an issue was framed on the question.as to whether 
the ‘properties were Wakf properties, no evidence was given on the 
point, presumably for the reason that he. was incompetent to take 
the plea being himself one of the mortgagors and for that reason the 
issue was found against him (Vide Ex, A r25), 2nd, that the Wakif 
was not represented in.the suit; and 3rd that süit was only for some 
out of the fiv: plots with which we are now concerned. It follows 
from what has been.said that the absence of the defendant No, 20 
from the category of plaintiffs does not vitiate the suit, and on this 
point it may also be mentioned that iu the plaint there is a definite 
statement that he had refused to join:as a plaintiff, | 


It was contended on behalf of the respondents Nos. 15 to 18 
that the plaintiff has failed to prove their title to plot No. 4 and 
that they themselves have aclear title because of the circumstances 
referred to in paragraph.rr of the plaint, This matter was not 
put in issue and though it is incidentally referred to in the judg- 
mént of the Subordinate Judge it does not appear that this defence 
was pressed in the Court below. 


Las‘ly it has been urged on behalf of the respondents that the 
declaration of a charge to the extent of, Rs, 348 upon the proper- 
ties of Schedule B which the Subordinate Judge has made is 
wrong, Upon a construction of the Wakfnama I have already held 
that there was an absolute dedication ofthe properties themselves 
Vesting all rights in the mosque and it seems to me that the provi- 
sions as to the expeuses that are to be incurred which are detailed in 
the Wakfnama are merely directions to the. Mutwalli as to how the 
endowment was to be administered, These directions can hardly 
be read as creating merely a charge within the meaning of section 
100, the Transfer of Property Act, There is no question of pro- 
perty ofone person having been made security for *payment of 
money to another: the whole property appears to have been dedi- 
catéd, Besides such a declaration was never asked foy in the plaint 
and it was never the plaintiff's 'case that there was such a charge. 


The result is that the appeal fails and the cross objections 
succeed. The suit, inso faras it relates to the prop erties men- 
tioned in Schedule B, must be dismissed in its, entirety. 


- .The result is that the plaintiffs will get a declaration s that the 
properly mentioned in Schedule A to the plaint is a part of the 
Wakf properties dedicated by Indun Bibi and their possession 
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Civit. thereia will be confirmed but that the suit in fo far as it related’ to 
119: the properties mentioned in Schedule B will be dismissed. 
ard 1 : 
Debendsa Nath. The Subordinate Judge appears to have awarded to the con 
Sadhukhan . testing defendants, namely the defendant No, 13, the defendant 
v 


N i No, 14 and the defendants Nos. 15 to xg three fourths of their 
aharmal Jalan. 
—. costs in the suit but he has been in error in awarding each of 
Mukerji Y ' these three sets of defendants costs on the basis of full pleader's fees 
l on the total value of the suit, i.e. Rs. 63,750 whereas asa matter 
of fact each of these three sets of defendants are only interested in 
a separate and different part of the properties, As the „properties 
have not been separately value] anywhere, we think it would be 
fair so far as the Court below is concerned to make the calcula- 
tion by dividing the total amount of pleader’s fee namely Rs. ¢43 
I2 as, equally amongst the said tnree sets of defendants. In other 
respects the decree of the Court below as to costs will stan], 

So far as the appeal and the cross objec'ions before us are con- 
cerned, the appearing respondents, namely respondents Nos. r2 
and 13 and respondents Nos, 14 to 18 will get their respective costs 
from the appell ants, but the hearing fee on the total value of the 
appeal will be di vided between the said two sets of respondents 
in the proportion of 2-3rd ard r-ard. 

Guha, J :—I agree with my learned brother in the judgment 
delivered by him, I desire to add that in my judgment it cannot 
be held that their Lordships of the Julicial Committee of the 
Privy Council have either explicitly or by implication said any- 
thing in the case of Vidya Varuthi Thirtha v. Balusami Ayyar (1), 
which might have the effect of overruling the previous decisions 
given by their Lordships, of which the case of Gnanasambanda 
Pandara Sannadhi w. Velu Pundaram (2) is typical, and which 

. ‘ directly bears upon the question of limitation raised in the present 
appeal. It also appears to me that in the cases cited in argument 
before us by the learned Advocate for the appellants, the aliena- 
tion of debu/fer or Wakf properties was by the Mohant Shebait or 
Mutwalli as such : in the present case, the Mutwalli Hiyatu Bux 

- Jamadar had,eon the 23rd August 1897 alienated the properties in 

suit by a conveyance with definite recital that He was dealing 
with the properties in his own right, as one ofthe heirs of Haji 

Alam Jamadar, the other heirs joining him in the transaction. 

This fact, to my mind, takes the present case ouPof the class of 


cases dealing with alienations by à Mohant, Shebait a Mutwalli as 
(1) ( 21) L. R. 48 I. A. 302. 
(2) (1899) I. L. R. 23 Mad. 271. 


Vor. LI.] HIGH COURT, 


such, in regard to .whjch there may be a ‘seeming divergence of 
judicial opinion, as to the point of time when exactly adverse posses- 
sion by the alienee coull be said to have commenced. In the 
present case, the date of alienation by Hayat Bux Jamadar himself 
claiming adversely to the wakf must in my judgment be taken to 
be the date from which the possession of the defendants became 
adverse. I would further desire to Sayin this connection that in 
consonance with the decisions of the Judicial Committee, it must 
be taken to be settled that a distinction exists so far as wrongful 
alienation of debutter or wakf properties by way of lease and that by 
way of out*and out sale as indicated in the case of Rafa Manindra 
Narayan Roy v. Sarat Chandra Bandopadhaya (x). | 

So far as evidence of possession relating to plots 4 and s in suit 
is concerned, it is, to my mind, sufficient for the purpose of defeat- 
ing the plaintiff's claim as laid in the plaint, on the ground of limita- 
tion, On the footing that the burden of proof lay with the contest- 


ing defendants to prove twelve year's adverse possession, I would, 
on the materials on the record decide t e question in their favour. 


That these defendants did exercise acts of possession, there is no 


manner of doubt, These acts of possession it cannot be denied, 
were done in the assertion of claim of title, and there are circums- . 


tances to link together various portions ofthe property in suit, so 


as to make the possession of a part amount to possession of the : 


whole. [ see Kumar Basanta Roy v. Secretary of State for India in 
Council (2), | Ia the above view of the case, the plaintiff's.claim in 


suit is barred by limitation, I have nothing to add to what has been ` 


said by my learned brother on the other points raised in the appeal 
and in the cross-objections preferred by some of the respondents, 


D, K. R. l Appeal dismissed : Cross-objections allowed. 


(1) (1926) 30 C. W. N. 740 
(2) (1917) L. R. 44 I. A, 104; 25 C. L. J, 437. 
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Before Mr. Justice S: K, Ghose. " 


.JADAV CHANDRA KARMAKAR AND OTHERS; 


"XE MES i . U i se i 
AKRUR CHANDRA ss fa co AND OTHERS,* 

Sui, maintainability of —Auction sale in execution of a simple mortgage 
decree— Purchase by Decree-kolder — Fosséssion not taken through Couri— 
Civil Procedure Code (Act V of 1908) Section 95— rivale sale by Decrees” 

' holder auction purchasér—Frivate transferees remedy for recovery of pesses-! 
sion— Test —Private transferee if. a legal representative— Civil Procedure. 
Code. ( Act V of 1908) Section 47—1ndian Limitation Act (IX ofergo3) Arts. 
142,18f. ae — " i 
It is not necessary that in EXE aes delivers of TN of the auction- 

sold property must be taken through Court under order, XXI Rule 95 Civil 

Procedure. Code. ` 


A private transferee fidin a cee: holder auction purchaser i is his representa- i 
tive. in interest within the meaning of section 47 Civil Procedure Code ; : Ishan v. 
Beni Madhub' (1) and Sundhu Züragfiar vw. Hussain Sakeb (2) followed, ' 


Whent the holder of a decree on simple mortgage in execution, of his decree 
purchased the mortgaged property at the auction sale but did not take delivery 
of possession through Court under section 95 of the Code of Civil Procedure and 
the judgment debtors continued to’ hold possession and subsequently the .aüc- 
tion pu'chaser sold the said property privately to another person who brought a. 
Suit for recovery of khas possession, l : E 

‘Held, that, if- the decree-holder auction purchaser had been in ‘possession 
through the judgment-debtors as his licensees, the plaintiff's: remedy was not. 
umder section 47 Civil Procedure Code. Hence his suit will be maintainable 
which will be governed by Article 142 of the Limitation Act. In this case the 
plaintiff would also be entitled to the benefit of Articles 136 and 138 of the 
Limitation Act : Safi Prasad v. Soges Chandra’ Sen (3) followed. 

. Held, further that if it is found that the decree-holder auction purchaser was 
not in actual possession through the judgment-debtors, the plaintiff, as his 
representative in interest will have his remedy by way ‘of an ‘application under 
section 47 Civil Procedure Code which’ will be governed by ‘Art, 181^ of 
the LimitationgAct, 


Appeal by the plaintiffs. 

Suit for khgs possession of land on declaration of title thereto, 
The material facts will ‘appear from the judgment.. 

%Appeal from Appellate Decree No. 2273 of 1927 against the decree of Babu 


Birendra Kumar Dutta Subordinate Judge, 1st Court of Barisal dated the 17th 


June 1927 affirming the decree of Babu Dinesh Chandra Ray Munsiff, grd 


4 Court at Pirajpur dated the 24th Augustig26.- 


(1) (1896) I. L. R. 24 Cale. 62. (2) (1904) I. L. R. 28 Mad. 87. 
(3) (1904) I-L. R. 31 Cale. 681. 


Vor, LI.] HIGH COURT, 


Messrs, GunadaCharan Sen, Jitendra Nath Ray,’ Bansori Lal 
Sarkar (for Mr, Sudhangsu Sekhar Kar) for the Appellant, 

Mr. Hemendra Chandra Sen for Respondent. 

, The following judgment was délivered by 

. S. K. Ghose, J :— This appeal arises out of a suit for khas pos- 
session of lands on declaration of title thereto. The plaintiff's case is 
that defendant No. s auction-purchased the lands in suit on the 13th 
February 1914 in execution of a decree on simple mortgage as against 
defendant No, r and the predecessor-in-interest of defendant 
No, 2. ©n the the 23rd December 1925 the defendant No. 5 sold 
the lands to the plaintiff by executing a kobala, The plaintiff's case 
is that after the death of Baikuntha, the predecessor-in-interest of 
defendant No, 2, the defendants Nos, 1 and 2 entreated defendant 
No. 5 not to take possession of the lands and that, in accordance 
with such entreaty, defendant No. -5 did not take possession, The 
plaintiffs after their purchase sought to take possession, -but were: 
resisted by the defendants, Hence the suit, The main defence 
is that the plaintiffs, having purchased -from_ the decree-holder 
auction-purchaser, should come in by way of execution under sec- 
tion 47 of the Code of Civil Procedure and not by a separate 
suit, Both the Courts below have agreed in giving effect to the 
defence and have dismissed the suit, Hence this second appeal 
by the plaintiffs, In this appeal the point is whether the suit is 
maintainable. 

In support of the appeal it is contended that section 47 of the 
Civil Procedure Code does not apply, It may be stated here that 
defendant No. 5 auction-purchased on the 13th February 1914 
. and this.sale was confirmed on the 18th March 1914. He did not 
however take possession through Court, It is alleged in the plaint, 
as mentioned already, that defendant, No. 
taking possession on account of the entreaties 
x anda and that defendants Nos. r and 2 were 





of defendants Nos. 


allowed to remain in possession.of the lands by license onthe. 


part of the plaintiff's vendor. Itis conterded that in these cir- 
cumstances it must be held that defendant Nos. 5 was in construc- 


tive possession and that the actual possession of defendants Nos.e 


1 and 2 was-that of licensees, The dispossession occurred when, 
after their purghase, the plaintiffs sought to take actual possession 
and were resisted by defendants Nos. 1 and. 2. It is contended 


that in these circumstances it is not a matter under seefion 47- 


Civil Procedure Code and that properly speaking it is a suit which 


s refrained * from. 


thereafter: 
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comes under Article r42 of the Limitation Act. , In'reply to this it 
is argued that the law requires that symbolical possession should, 
be taken to avoid the bar of limitation and the fact that defendant 
No. 5 actually did not take symbolical possession does “not | 
operate in his favour, Under Order XXI, rule gs, Civil Proce- 
dure Code however, it is not necessary that in every case delivery 
of possession of the property must be taken through Court, 
Under that rule, where the immoveable property sold isin the 
occupancy of the judgment debtor and the purchaser applies, the 
Court is to order delivery to be given to the purchaser, It does 
not follow that in every case the purchaser has no choice but is 
bound to apply for delivery of possession. It is possible that by 
an amicable. arrangement, possession is given up by the judgment 
debtor, and in such a case the law does not require for the purpose 
of limitation that the auction purchaser must proceed by way 
of application under rule 95. Whether in the present case, defen- 
dants Nos, 1 and 2 were in possession as licensees is a question of 
fact. It may be mentioned that in paragraph, 7 of the written state-. 
ment the allegation in paragraph 4 of the plaint is not exactly 
traversed. but on the other hand some sort of amicable arrange- 
ment with the auction purchaser is alleged. The trial Court did 
not go into the question as to whether this happened in fact, and: 
if this allegation of fact on the part of the plaintiffs is proved, it 
would follow that defendant No. 5 was in possession through 
defendants Nos. r and 2 as his licensees, and therefore, the relief 
asked for by the plaintiffs cannot be said to be one which should 
properly be a subject-matter of an application under section 47, 
Civil Procedure Code. It is, therefore, necessary that the case 
should be remand ed to the trial Court for decision on the question, 
of fact which is referred to above, If it is decided that defendant 
No. z was in possession through defendants Nos, 1 and as his 
licensees, then the suit would be governed by Article 142 of the 
Limitation Att and it would be within time, In that case, the 
Court should proceed to try the suit on merits, If, on the other 
hand, it is found that defendant No. 5 was not in possession, then 
Article 142 would not apply. I may mention here that if section 
37, Civil Procedure Code does not apply, then the plaintiffs would 
be entitled to the benefit also of Articles 136 and 138 of the Limi-. 
tation Aét, and even then the suit would be within tipe. On this 


* point, see the decision in Seti Prosad Sen v. Jogesh Chandra . 


Sen (1). 
(1) (1904) I. L. R. 31 Calc. 681 (F, B.). 


You; LI] HiGH COURT. 


If, however, it is found that defendant No. 5 was not in posses- 
sion, as stated above, then the question would be whether section 
47, Civil Procedure Code should apply, On behalf of the appellants 
it is contended that section 47 would not apply, because the plain- 
tiffs, being purchasers on a private kobala from defendant No. s, 
could not be his representatives-in-interest within the meaning of 
section 47, Civil Procedure Code. In support of this I am 
referred to Bhagwati v. Banwari Lal (1) and particularly to the 
remarks reported at page 99. In the course of his judgment, 
Banerji |, observes as follows: ‘‘ In the present case the plaintiff 
cannot at all be regarded as the decree-holder, The decree itself 
was never assigned to her, It was the property sold by auction 
which was transferred to her by gift by the auction purchaser. 
Under that transfer she acquired no interest in the decree itself 
and in no sense can it be said that she is the holder of the decree 
or the representative-in-interest of the  decree-holder gua the 
decree.” Stress is laid on this passage as laying down the 
rule that a private transferee from a  decree-holder auction- 
purchaser is not his. representative-in-interest, In that case, how- 
ever, the question that was raised was something entirely different 
from that in the present case. The question was whether a suit by 
the auction purchaser or his representative-in-interest against the 
juigment-debtor or kis representative-in-interest for possession 
of the property sold was barred by the provision of section 244 
of the Code of Civil Procedure, The remarks, on which stres¢ is 
laid, were made in consideration of a decree which was one for 
delivery of possession and as bearing on the question whether the 
private transferee was in the position of the decree-holder auction- 
purchaser, Those remarks may not exactly apply to the point for 
determination here. On the other hand the case Sandhu Faraga- 
nar Y, Hussain Sahib (2) directly decided that a private purchaser 
from the heirs of a decree-holder auction-purchaser, was a party 
who stood in the shoes of the latter for the purposes of 
an application. under section 244, Civil Procedure Code. This 
case considered and followed an earlier case. shan Chandra 
Sircar v. Beni Madhav Sircar (3), In this latter case the term 
‘representative’ was explained as including the purchaser and the 
test that Was. laid down was whether he would be bound by the 


decree, [It is 3 pointed out by the learned Advocate for the respon- e 


(1) (1508) 1. L. R. 31 All. 82, (F. B.) 
(2) (1904) 1. L. R. 28 Mad. 87. — (3) (1896) I. L. R. 24 Calc. 62 (F. B.) 
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dents that the present, plaintiffs, having purchased from'the decree- 
holder auction purchaser, cannot fail to be bound by the decree 
for possession, and this follows from the’ decision in the Madras 
case referred to above, which has not been dissented from in any. 
case and which is to be read along with the decision of the Full 
Bench in Kailash Chandra Tarafdar v. Gopal Chandra Poddar (1). 
There it was decided that the .question as ‘to delivery .of posses- 
sion under o. 21 r.95 comes under section 47 .of the Code, It 
follows from .these decisions that if.it is found that, defendant 
No. 5: was not in actual possession'through defendants Ngs,1 and 
2 as his licensees, then the plaintiffs being his representatives-in- 
interest, a’ separate suit wotld be “barred. ‘The plaintifi’s only 
remedy woull be by application under section 47 and that must 
be held to be barred by reason’ of Article -181 of the Limitation 
Act, as decided by the learned Subordinate Judge. 


The-result is that I remand’ the case to the trial Court for 
determination of the ' question of fact which is referred to above; 
"and if this: question is decided in favour of the plaintiffs, the suit 
Otherwise the suit will stand ‘ dismissed 
‘with costs, Asin the Court of appeal below the question as to 
the: “applicability of Article 142 of the - Limitation Act. was ‘not 
raised, the costs of this appeal will abide the’ result, - 

The appeal i is allowed on these terms, 


‘Appeal allowed : Case remanded, 


"p, K. R. 


* * (1) (1926) 3o C, W. N. 649. 


Vor, LI.] HÍGH COURT. 


e 
Before Mr. Justice Suhrawardy and Mr. Justice Jack. 


KALIMUDDIN SHAIK AND OTHERS 
v. 


BAIDYANATH SAHA AND OTHERS * 


Morigage— Purchase of equity of redemption by the morigagee free from encum- 
brances —Interests of the mortgagor ond the mortgagee united in the same 
persons-Hirst prior mortgage satisfied from the consideration money of the 

- bobala — Second puisre mortgage fraudulently concealed at the time of sale 
~- Suit by second puisne mortgagee with regard to kis claim— Purchaser's 
intention against merger, presumption of —Satisfied prior mortgage ij and 
when kept alive—Courl’s duty, 


Although ordinatily when the interests of the mortgagor and the mortgagee 
are united in the same person, it is not necessary for him to keep them distinct, 
equity will keep them distinct when it is the intention of the party, express or 
implied, that they should be so kept distinct ; it depends upon the intention, 
actual or presumed of the person in whom the interests are united, and this 
person will be presumed to intend that which is most to his advantage. A 
mortgage substantially satisied may be kept alive in equity only when this is 
requisite to the advancement of justice. 


Bhawani Kuar v. Mathura Prasad (1) followed. 


In the case of a purchaser of the equity of redemption as against subsequent 
encumbrances of which he had no notice where it is for his advantage that the 
charge should be kept alive an intention against merger should be presumed. a 

Estates Purchase Co. v. Willoughby (2) and other cases referred to. 


It would be manifestly unjust that where a purchaser has by fraud been 
kept from the knowledge of a subsequent encumbrance the puisne mort- 
gagee should be allowed to reap an advantage from a transaction to which he 
was stranger at the expens? of the purchaser to whom the property was sold 
as free of encumbrances and in such cases intention to keep alive fhe prior 
mortgage can be presumed in the interests of justice. 


Gokul Das Gopal Das v. Puranmal Premsukh Das (3) followed. 


Whenever the Court has to presume an inténtion it takes no heed of what 
might have been present in the mind of the person but only considers whether 


the continuance of the charge would have been for his benefit at the time the 


payment was made, “ 


Mahomed lbrahint v. Ambika Pershad (4) followed. 


* Appeal (ren Appellate Decree No. 2177 of 1926 against the decree of 
Babu Mahendra Nath Das, Subordinate Judge, 3rd Court of Mymensing, dated 
the 2ist May 1926 affirming the decree of Babu Hira Lal Mukerjee; Munsif, 
ard Court Mymensing, dated the 2gth November 1924. 

(1). (19072 7 C.L. J. 1 (2) [1898] A. C. 321. 

(3) (1884) I. L, R. 10 Calc. 1045, (4) €91611) T. L, R, 39 Cale, 327^ 
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Appeal by tbe Defendants Purchasers. 
Suit on a mortgage bond by 4 puisne mortgagee. 


The material facts will appear from the judgment of Jack J. 
Mr. A, S. M. Akram for Mr. Nurul Hug for the Appellants, 
Messrs. Rugendra Coomer Mitier and Navadwip Chandra Saha for 
the Respondents. 

C, A. V, 

_ The judgments of the Court were as follows :— _ 


Jack, J.—This appeal has arisen out of a suit for recovery of 
Rs. 1,15 3-12 alleged to be due on a mortgage bond. The appel- 
lants are purchasers of the  mortgaged property by the kobala 
Exhibit B. The appellants claim that the property was mortgaged 
to them for 390/- on 3rd Baisakh 1329, 2 days later they purchased 
the property for 8co/- and out of the consideration of the two tran- 
sactions 7co/- was paid in satisfaction of a prior mortgage of ` 
Samiruddin and the property was sold to them free of encum- | 
brances the existence of tle plaintiff's mortgage being concealed 
from them. 


It is ‘urged on their behalf that the plaintiffs are not entitled 
to enforce their mortgage without refunding Rs, 700 paid by the 
appellants to redeem the prior mortgage. The Court of first 
instance has found that Samiruddin's mortgage was paid off by the 
mortgagors previously. "The lower appellate Court finds that in as 
much as the amount of the prior mortgage was admittedly actually 
paid by the mortgagors, the appellants cannot claim that they are 
entitled to recover the amount from the plaintiffs as subsequent . 
mortgagees before the latter can put the property to sale to enforce - 
their mortgage. 

It is«clear that if, as found by the first Court, the prior mort- . 
gage was paid off by the mortgagors previously to, and indepen- 
dently of, the appallants' purchase, the prior mortgage was extin- 
guished as the mortgagors could have had no advantage in keeping 
it alive and could not have intended to do so, but, assuming that 
the priór mortgage was paid off, as claimed, from the consideration 
of the kobala at the time of the purchase, by agreement between - 
the mortgagors and the purchasers, must, the prior mortgage te 
regarded eas extinguished or can the purchasers hold it as a shield 
eto protect their property against the puisne mortgagees? ‘This 
is a question which depends entirely on the circumstances in which . 
the mortgage of Samiruddin was paid off. The learned Subordi. . 


nate Judge has unfortunately come to no finding as to what these 
. et P ©. 7 ra es ru 


[ Vor. LI, HIGH COURT. 


circumstances were: he disposed of the matter by simply saying 
that the appellants are not entitled to claim the money paid to 
Samiruddin (the prior mortgagee) beciuse, on their own case, they 
did not pay anything to Samiruddin in addition to the constdera- 
tion of the kobala, But the appellants’ claim is that the amount 
paid to Samiruddin was included in the amount paid for the 
kobala so that the argument of the learned Subordinate Judge 
appears to be entirely futile. 

Although ordinarily when the interests of the mortgagor and 
mortgagee are united in the same person, it is not necessary for 
him to keep them distinct, equity will keep them distinct when it 
is the intention of the party, express or implied, that they 
should be so kept distinct ; it depends on the intention actual or 
presumed of the person in whom the interests are united; and 
this person will be presumed to intend that which is most to his 
advantage ; a mortgage substantially satisfied may be kept alive 
in equity only when this is requisite to the advancement of justice 
[Bhawani Kuar v. Mathura Prosad, (1)). On this principle it has 
been held both in England and America that in the case of a 
purchaser of the equity of redemption as against subsequent encum- 
brances of which he bad no notice, where it is for his advantage 
that the charge should be kept alive, an intention against merger 
should be presumed, For instance in the case Young v. Morgan 
(2) cited in Sheldon on subrogation S. 25 it was held that if a 
purchaser has paid off a mortgage in ignorance of the subsequent 
encumbrance he could, in spite of its discharge, claim the benefit 
of subrogation to its lien, Intention wil be presumed where it is 
for the purchasers’ benefit to keep the charge alive | Es/ates 
Purchase Co, v... Willoughby (3) Re: Gibbon, Moore v. Gibbon, 
(4) Manks v. Whiteley; (5) Whiteley v. Delang (6)|. In, India 
the principle is embodied in Section ror of -Transfer of Property 
Act as follows:—‘‘ Where the owner of a charge or other incum- 
brance on immoveable property is or becomes absolutely entitled 
to that property, the charge or incumbrance shall be extinguished, 
unless he declares, by express words or necessary implication, 
that it shall continue to subsist, or such continuance woull be 


e 
for his benefit" So that non-merger is presumed when it is to 


the interest of the payer of the charge, 
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à transaction to which he was stranger at the exfense of the pur- 
chaser to whom the property was sold as free of encumbrances 
and, as pointed out, there is authority for holding that in such 
cases an intention to keep alive the prior mortgage can be pre- 
sumed in the interests ‘of justice. 

This principle was adopted in Gokul Das Gopal Das v. Puran- 
mal Premsukhdas (1) ani many following cases in some of 
which the rule is applied also in the case of purchasers who 
are not mortgagees [Prayag Narain Kafri v. Chedi Rai (2)] and in 
cases where the purchasers had no notice of the subsequent 
encumbrance [ Andi Thevan v. Naguyasani Chettiar; (3) Dura- 
samt Naidu v. Panadai Asari (4)]. 

Whenever the Court has to presume an intention it takes no 
heed of what might have b:en present in the mini ‘of ths person 
but only considers whether the continuance of the charge would 
have been for his benefit at the time the payment was made. [Cf. 
Makommad Ibrahim v. Ambika Prosad (5)\. Thus, in the present 
case, if it is found that the mortgage of Samiruddin was paid off, 
as claimed out of consideration of the kabala and that the conti- 
nuance of the charge would be for the benefit of the appellants as 
purchasers of the property, the fact that they were actually uaaware 
of the second mortgage at the time of-their purchase would not 
prevent them retaining the prior mortgage as a sheild against the 
sale of the property by the. puisne mortgagees without refunding 
to the appellants the amount paid to satisfy the-prior mortgage. 

The Court should find whether at the time of their purchase-— 

(1) ` The appellants had no knowledge of the puisne mortgage. 

(2) It was agreed with tbe vendor that the prior mortgage 
should be paid off from the consideration money and it was so 
paid off, . 

. (a) Whether the: nominal continuance of the charge would 
at that time have been for the benefit of the appellantse If these 
questions are "answered in the affirmative the claim of the appel-: 
lants would be established. i 

The appellate: Court having come to no findings on these: 
points, the case must go back for decision in the light of these 
observations. Costs to abide by the final result. 


Suhrawardy, J.—I agree. 
QD. K. R. Appeal allowed, cd&e remanded, 


(1) (1884) I. L. R. to Calc. 1035 (P. C.) ` 

(2) (1910) 14 C. W. N js (foot note.) 

(3) (1928) 55 M. L. RE 9. de? [ 1938 ] M. W. N. 592. 
(s) (1911) I. L, R. 59 CE 52; P.C 
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Before Sir GeorgeClaus Rankin, Knight, Chief Justice and 
Mr, Justice C C, Ghose,: 


NIRODE BASINI MITRA 
v. 
SITAL CHANDRA GHATAK* 


Indian Stamp Act (Il of 1899), 36— Document. insufficiently stamped—Court 
accepting such document—Court’s order, if final—Bengal Tenancy Act 
(VII of 1885), Section, 109A, applicability of. 


- Under se&ion 36 of the Indian Stamp Act, when an instrument, though 
insufficiently stamped, has once been admitted in evidence it cannot be called 
in question at any stage of the suit. It. matteri nothing whether the document 
was rightly or wrongly admitted or admitted without PEINE or after hearing 
or without hearing such objection. ) 


When the claim is one for additional rent for additional area the case is not 
one in which’the prohibition of section 109A Bengal Tenancy Act applies as 
there is no. question there of settlement of fair and equitable rent. 

Appeal by the plaintiffs. 
Suit for additional rent for additional area, 
The material facts appear for the judgment. 


Messrs, Sarat Chunder Roy Chowdhury, Khitish Chandra Cha- 
hrabutty anl Panchanin Ghosa for the Appellants. 


Messrs. Rishindra Nath Strcar, Subodh Chunder Dutta for the 
Respondents. . 


Mr. Biraj M ohan Majumdar for the Deputy Registrar. 
The judgment of the Court was as follows i— 


Rankin C. J.:—In this case, the plaintiffs appeal from a decree 
of the Special Judge who has refused their claim for additional rent 
for additional area, It appears that the first Court, that is to say, 
the Assistant Settlement Officer decreed the suit and, when the 
matter was taken on appeal to the Special Judge, tlfat learned 
Judge refused the relief asked for because he rejected a Dowl 
Kabuliat as being insufficiently stamped, although it had been 
admitted in the first Court, The Judge then held that as there 
was no evidence as to what the original area was no case had been 
made out for additional rent, 


e 

è Appeal from Appellate Decree No. 89 of 1928 against the decree of 
R. C. Sen Esqr., Special Judge of Khulna dated the 20th of Septembee 1927 
reversing a decree of H. N. Mukerjee Esqr., Assistant Settlement Officer, 
Khulna, dated the 20th May 1926. 
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Civit, In this appeal it is objected, first of all, on behalf of the respon- 
i955: dents that, under section rogA of the Bengal Tenancy Act, no 
— appeal lies and the decision in Nafar Chandra Pal Choudhury v. 


Nirode Basini Mitra 
: Nur Ali (Y) has been cited to us, In my opinion the present is not a 


Ve 
ele case in which the prohibition of section rogA applies at all, There 
- is no question here of settlement of fair and equitable rent. 
.. On the merits of the appeal, it appears to me that section 36 
ofthe Stamp Act makes it reasonably clear that the instrument 
having once being admitted in evidence is not to be called in 
question at any stage of the same suit, The Special „Judge has 
seen this section but has thought to avoid the consequence of it 
by taking notice of an affidavit in which it is said that the tenure- 
holders did object when the document was tendered and that there 
was a discussion as to its admissibility. The learned Judge has en- 
tirely failed to see that, under section 36, it matters nothing whether 
it was wrongly admitted or rightly admitted or admitted 
without objection or after hearing or without hearing such objec- 
tion, These stamp matters are really no concern of the parties and 
if the objection was taken at the time when the record was made 
up by the trial Court, there it might be rejected if not, the matter 
stopped there, 

In my opinion, the appeal must be allowed, the decree of the 
Lower Appellate Court must be set aside and -the case must be 
sent back to that Court to deal with it on the footing that the Dowl 
Kabuliat is rightly in evidence. The appellants are entitled to 
their costs of this appeal. 

C. C. Ghose, J. I agree, 

P, N. R. C, Appeal allowed, 


Rankin, C. F. 
Din 


(1) (1917) I. L. R. 55 Calc. 6tg. 


Vor, LÍ.] - HİGH COURT. 571 


Before Mr. Justice Mukerji and Mr, Justice Guha. 


RAJANI KANTA SAHA AND OTHERS Civit. 
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v. l 1930, 
bra ecd 


ARJUN CHANDRA CHAKRAVARTY,* January, 13, 15. 





Res judicata— Subsequent suit based on a different legal relation—Constructive 
res judicata, principle of. 


A instituted a suit against B for ejecting the latter on declaration of his own 
title on the following allegations. ` That the lands were purchased at a rent sale 
by the landlords ` in execution of a rent decree against one C. That the land- 
lords took symbolical possession after such purchase and thereafter leased the 
same Out to A. When A went to take possession, he was resisted by B who had 
no title. B in hís defence alleged that he had been in possession for many years 
as occupancy raiyat under the tenure-holders and that A himself had recognised 
him as such. The suit however was ultimately dismissed on the ground of limi- 
tation and on the question of recognition the Court of appeal held that recogni- 
tion had not been proved. A then instituted the present suit against B with the 
same prayer but this time alleging that B ‘was an under-raiyat and professing ~ 
to have served notice on him under Sec. 49 of the Bengal Tenancy Act : 


Held, that the second suit was not barred by the principle of res judicata, 


Held further, that the silence of the decree in the previous suit on the 
question of A's title, in view of the pleadings, cannot be construed as negativing 
_ the A's title which was admitted, 


Where the legal relation put forward in the subsequent suit is different from" 
what was alleged in the previous one, the subsequent suit is not barred. Unless, 
it can be said of any matter that it ought to have been set up as a ground of 
attack in the former suit, the principle of constructive res judicata cannot apply. 


Defuty Commissioner of Kheri v. Khanjan Singh (1) and Lalu Soni Ram v. 
Kanhaiya Lal (2) followed. ` . x 


Appeal by the Defendants. 
Suit for ejectment and declaration of title, . 
The material facts-appear from the judgment. 


Messrs. Gopal Chandra Das and Provas Chandm Chatterjee z 
(for Mr, Bhuban Mohan Saha) for the Appellants. 


* Appeal from Appellate Order No. 198 of 1929 against the order of N. G. 
Mukerjee Esq., Adglitional Subordinate Judge of Zillah Jessore dated the 14th 
of December 1928 reversing that of Babu Abani Prosad Neogi, Munsiff, 1st Court. . 
at Narail dated the 1st of September 1927. je e 


(1) (1907) L. R. 34 I. A. 255 C. L. J. 344. 
(2) (191313 L, Ru go L A. 745 12 C. L J. 8, 
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Civit Messtis, Hemendra Chandra Sen and Satyendra Chandra Sen for 
1039: the Respondent. 
R i Kent Sah i. 
1 ntà^ 5aha 
um The judgment of the Court was as follows :— 


Arjun , Chandra NP" : . | 
Chakravarty: The respondent as plaintiff instituted a suit against the appel 


—-— lants as defendants for ejecting the latter on declaration of his own 
title on the following allegations : that the lands were purchased at 
arentsale by the landlords in execution of a decree for rent 
obtained by them against one Bishun Charan Das and others and 
that the landlords took symbolical possession after such purchase 
and thereafter leased the same out to the respondent, but when the 
respondent went to take possession he was resisted by the appellants 
who had no title. The appellants in their deferce alleged that 
they had been in possession for many years as occupancy ryots 
under the tenure-holders and that the plaintiff himself had recog- 
nised them as such. This suit was dismissed, The judgments of 
the trial Court and of the appellate Court in that suit are not very 
clear ; but it appears to have been held by the latter Court that 
though the recognition had not been proved the respondent-or his 
lessor had never been in possession, and that the appellants had 
been in possession for over 12 years and so the suit was barred by 
limitation. 

The respondent then instituted the present suit with the same 
prayer but this time alleging that the appellants were under-ryots 
and professing to have served notices on them under section 49 of 
the Bengal Tenancy Act. The trial Court held, on a preliminary 
issue, that the suit was barred by res judicata in view of the earlier 
decision aforesaid. On appeal by the respondent the Subordinate 
Judge has held that the suit is not so barred and has remanded the 
suit Yor trial on the other issues. Hence the present appeal. 

The decision of the Subordinate Judge has been assailed upon 
two broad Srounds, being the grounds on which the Munsiff rested 
his decision. They are: rst that a prayer for declaration of title 
= such as there was in the previous suit not having been granted 

should be deemed to have been refused under explanation V of 
* section 11 of the Code and so the present suit is barred ; and and 
the present suitis also barred because of the principle of con- 
structive res judicata as enunciáted in explanatien IV to.that 

e section. 

Now, on a perusal of the judgments of the two Courts in the 
previous suit itis quite clear that the plaintiff's: title under the 
lease was never disputed and was not put in issue, ‘and, ‘therefore, 


You. LI. | HiGH COURT, 


was nota matter en which any adjudication was called for, It is 
true that the suit was dismissed onthe ground of limitation, but 
that only meant that the defendants were in occupation as tenants 
which was the only right they claimed well over r2 years, The 
declaration of title was asked for on the footing of the defendants 
being trespassers. But once the defendants asserted only a tenancy 
right and in this case they went further and pleaded recognition by 
the plaintiff, there was no necessity for the Court to go into the 
questian of the plaintifi's title, It may be mentioned that it is only 
by a form of pleading peculiar to this country that a declaration of 
title as ‘Ancillary to the relief for possession is generally sought for, 
The silence of the decree on the question of the plaintiffs title, in 
view of the pleadings, cannot, in our judgment, be construed as 
negativing the plaintiff's title which was admitted, 


Then, as regards constructive res judicata, The causes of action 
in the two suits are entirely different, At the time of the first suit 
the cause of action on which the present suit was based did not 
come into existence and so in no view can it be said that the two 
causes of action could be joined together to form the foundation 
for relief in the previous suit, Even in cases in which the plaintiff 
might have made the second line of attack an alternative basis for 
his prayer for relief as to Khas possession, the question always 
remains, whether he ought they have done so, for the words of the 
explanation are might and ought, "There is abundant authority for 


the view that where the legal. relation put forward in the subsequent 


suit is different from what was alleged in the previous one the 
subsequent suit is not barrel; because it is clear that it cannot 
be said of any matter that it ought to have been set up as a ground 


Of attack in the former suitif its introduction would have been. 


incongruous to the matter of that suit, Unless it can be said that 
it was obligatory on the. plaintiff to adopt that course, the prin- 


ciple of constructive es judicata cannot apply [Deputy Commissioner., 


of Kheri v. Khanjan Singh (1), Lala Soni Ram v. *Kanhaiya Lal 
(2)]. Where a plaintiff sues for Khas possession against a, defen- 
dant alleging trespass, it is hardly obligatory on bim to plead in 
the alternative that the defendant is a tenant, the two are 
certainly inconsistent pleas, There is no provision of law which 
` makes it obligatory on a plaintiff to unite thé two causes of action, 
even if sucheunion is permissible under the law. : = 


(1) (1907) 34 1- A. 725 5 C. L.J. 344 
(a) (1913) 40 I. A. 74 ; 17C, L J, 488. 
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The result is that in our judgment the presenteuit is not barred 
and the!Subordinaté Jadge’s order is right. 

The appeal is accordingly dlsmíissed with costs 2 gold mohürs- 
R. M. : Appeal dismissed, 


"à 


APPELLATE CRIMINAL. 
Before Mr. Justice Pearson, ahd Mr. pale S.C, Malltt. 


AMIR KHAN #ND OTHERS 
2. 
KING-EMPEROR.* 


Fury, empanelling of - Criminal Procedure Code (Act V of 1898), Sets, 274 
Zroviso, 3216 —*' Number required for such trial —Vumber ofj jurors to be 


summoned, i 
At the time of summoning jurors, nine is to be regarded as the “ number 
rtquifed for such trial? Within the meaning of section 326 Of the Code of Crimi 


nal Procedure Rud therefore under that section the humbér summoned should 
not bé less than doublé that ‘numbér,- 

‘Where thè trial is for an òffence pünidhable with death, à jury ‘of dhly seven 
parsons was empatélted, the jaty was not properly ċöñtituted and a trial held 
with such jurors | is vitiated : Daartha v. Emperor (1). 

Appeal by the Accused únder Section 410 of the Cole of Cri- 
thinàl Procedure. 

"The accused Nos. 2 to 4 were convicted ünder section. 304 (a) 
Indian Penal Code and were sentenced to 4 years! rigor 
sonment each * accused Nos. 1, § tò 7 were corivicted ünder section 
304 (2) read with section 149 Indian Penal Code and were sentent- 

ed to three years’ rigorous imprisonment each, The other facts" 


were stated in the judgment. 
e 


* #Criminal Admitted Appeal No. 928 of 1928, NT the decision ot T. H. 


Ellis Esq, Sessions Judge of Faridpur, dated the gth November, 1923, 


(1) (1929) 33 C. W. N, 692. 


, 
. `. e. 


Vor. LI.] HIGH COURT, 


Messrs, Debend?a Narain Bk: ubacharjec (Jor Mr. Fuzlul Hug) 
and Asaduzzaman for the Appellants, 

Messrs, Khundkar and Nirmal Chandra Chakravarty for the 
Crown, 

£d; V, 

The judgment of the Court was as follows : 

In this matter the point that has been raised, arises upon the 
precedure adopted for the constitution of the Jury. The original 
charge’ was under section 302 of the Indian Penal Code, The 
order sheet of the Sessions Judge dated the 3oth of October, 1928 
runs thus—“ Cards of the Jurors summoned are put ina bag. As 
the names are called ‘out by lot five jurors are found absent, 
Seven other jurors named on the reverse are selected by lot without 
any objection by the accused and pleaders.” We haye ascertained 
that the number of jurors actually summoned were fourteen in num- 
ber. The position, then was that of these fourteen jurors five were 
found absent leaving, therefore, nine. Then the seven other 
Jurors named on the reverse were selccted by lot and the Jury so 
empanelled formed the jury for the trial, 

Itis contended that the trial is vitiated because the jury has 
not been properly constituted under the existing provisions of the 
law. This contention rests on the construction to be placed on 
the proviso to section 274 Criminal Procedure Code and the 
language of section 326, The latter section provides for the sum- 
moning of the jurors under a procedure by which the District 
Magistrate is to summon ** as many persons as seem to the Sessions 
Judge to bs needel for trials by Jury. . . .atthe said Ses- 
sions, the number to be summoned not being less than double the 
number required for any such trial" "Then the proviso to section 
27, runs thus “ Provided that, where any accused person is, charg- 
ed with an offence punishable with death, the jury shall consist of 
not less than seven persons and, if practicable, of nine persons. 

It is then contended that the joint effect of these provisions 
is that where the trial is for an offence punishable with death, as 
in the present case before us, eighteen persons sheuld have been 
summoned in the first instance ; and further that in the present 
case after the seven jurors had been chosen, there still remained 
two of the original fourteen, and there is nothing to show that they 
could not hfve been also empanelled or in other words, nothing 
to show that it was impracticable to have a jury consisting of nine 
persons. In answer to this it is argued that the proviso to Section 
e74 is mandatory only in so far as it lays down that the minimum 
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number of persons'is to be seven, ani the provision requiring nine 
persons if practicable is only directory ;-so that when ‘séction 326 


speaks of summoning not less than double the number required it 


refers only to the mandatory portion fixitig the minimum of seven 


, and not to the latter directory portion, We think that it is not possi- 


ble to accept this construction or to say that the provision that 
the jury shall consist of nine persons in‘ any way less mandatory 
than the provision that it shall consist of not léss than seven, “The 
only difference is that the provision as to ‘the hine persons only 
becomes operative on fulfilment of the condition that: it isepractic- 
able to have that number- ; whereas'the provision as to not less than 
seven persons is absolute in character. Since, then,‘ the jury is to 
consist of nine persons if practicable we think that at the time’ of 
summoning jurors, nine is to be regarded as the” “ number, required 
for such trial" within the meaning of section 326, and therefore un- 
der that section the iiumber summoned: should :be not less than 
double that number, These considerations coupled with the fact that 
in this case a jury of only seven persons ^was-in fact émpanelled, 
lead us to conclude that the jury was not properly ‘constituted and 
to agree with the'recent' decision in Dwirika‘v, Emperor (1), ` 

We accordingly allow the appeal, set aside ‘the conviction and 
sentetice and direct that the case ‘be retried-in accordance with 
law. c NS : 


A.T.M. O, V l | Retrial ordered, 
a e É s . ` R 


(1) (1929) 33 C. W. N. 692. 
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CRIMINAL REVISION. 


Before Mr.. Justice Cuming, 


S. M. CHAUDHURI CRIMINAL. 
D. ` 1930, 
Srl 
THE CORPORATION OF CALCUTTA.* January, 20, 


Calcutta Municipal Act (111 B. C of 1923), See. 175, Sch. Vi, item No. 18— 

Carrier,emeaning of. 

S, was the owner of a motor bus, carrying only passengers and not goods for 
hite. He was convicted and sentenced at the instance of the Corporation of 
Calcutta on the grouni that he was liable under section 175 of the Calcutta 
Municipal Act read with Schedile No. VI, item No. 18 to take out a license as 
a *' carrier” : 


Held, that a person who carries oily passengers for hire isa carrier. within 
the meaning of Schedule VI, item No. 18 of the Calcutta Municipal Act in as- 
much as the word '* Carrie? means any person who carries goods or passengers 
for hire or gratuitously by land or water. 

Application under section 435 Criminal Procedure Code by the 
accused, 


Conviction and sentence under section 175 of the Calcutta 
Municipal Act read with Schedule VI, item No, 18. 


The material facts appear from the judgment, 


Mr. Mritunjoy Chattopadkaya for the Petitioner. i 
Messrs Braja Lal Chakravarty and Gopendra Krishna Banerjee 
for the Opposite Party. 


The judgment of the Court was as follows :— 


Cuming, J :—The petitioner in this case who is an advocate jenuary, 20 
-of this Court is also the ow ier of a motor bus and apparently car- s 
ries on the trade of a motor bus owner, He was prosecuted at the 
instance of the Corporation of Calcutta and has been fined Rs, zo 
on the ground that he is litble under section 175 of the Calcutta 
Municipal Act 1923 read with Schedule No. VI, item No. 18 to i 


` take out a license as a carrier, š 


The petitioner contends that he carries only passengers and 
not goods for hire. His cass is that small cases such as suit cases 


are allowed on his bus but no hire is paid for the carriage of the 4 


# Criminal Revisjon Case No- 1441 of 1929 against the order of conviction E 
‘and sentence of S. N. Basu, Esq, Municipal Magistrate, Calcutta, dated the 
16th of September 1929. 

e e 
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goods and hire is only paid for passengers, “His contention would 
seem shortly to ba this that a person who carries only passengers 
for hire is not a carrier within the mzaning of Schedule VI item 18 
of the Calcutta Municipal Act. The whole case depends upon the 
meaning of the expression “Carrier.” In Halsbury’s Laws of 
England Vol. 4 page 2 I find the word ‘ Carrier’ defined as “ Any 
person who carries goods or passengers for hire or gratuitously by 
land or water is a ‘Carrier’.” Accepting this definition there can 
be no doubt that the petitioner is a carrier within the meaning of 
section 175 read with schedule VI item No. 18 and as guch he is 
liable to pay the tax. The decision of the Lower Court is therefore 
right. 


R.M, Rule discharged. 


APPELLATE CRIMINAL. 
Before Mr, Justice Pearson and Mr, Justice Jack. 


THB SUPERINTENDENT AND REMEMBRANCER 
OF LEGAL AFFAIRS, BENGAL, 


V. 


BENOZIR AHMED.* 


Jurye trial~Empanelling~ of jury—Fury illegally constituted — Criminal 
Frocedure Code (Act V of 1898), Secs. 274, 537 ~Illegality, if curable under 
See. 517% 

In a trial by jury before a Court of Session, only fourteen jurors were 
summoned in the case, of whom six were absent when called. One was exempted 
and ppe discharged on objection leaving only six who were empanelled without 
objection. Another person who was on thelist of special jurors and happened 
to be present in Court was taken in to complete the number seven, The Judge 
however never applied his mind to the question whether nine jurors Were not 
required under the provisions of Sec. 274 Criminal] Procedure wens or whether it 
was not.practicable to have a jury of nine persons : 


+ Government Appeal No. 5 of 1929 and Criminal Appeal Nos. 455, 5259, 543 
and 590 of 1929 against the order of R.C. Sen, Esq., the SeSsions Judge of 
Noakhali, dated the 18th "ud 1929. 


Vor, L1] diGt COURT, 


Held that the jury was illegally constituted and that this is not a case of ilit- 
gality which can be treated as curable under section 537 Criminal Procedure Code, 

Dwarika Malo v. Emperor (1) followed, 

Government Appeal No. 5 of 1929 under section 417 Criminal 
Procedure Code against the order acquitting the accused respon- 
dent of the charges under sections 399, 402 and 395/120B Indian 
Penal Code. l 

Other four appeals under section 4ro Criminal Procedure Code 
against the order of conviction and sentence under section 399 
Indian Penal Code, 

The mf&terial facts appear from the judgment. 

Mr. D. N. Bhattacharya for the Appellant in Appeal No. §. 

No one for the Respondent in Appeal No, 5. 

Mr Jogesh Chandra Sinka for the Appellants in Appeal No. 455. 

Messrs. B. C. Chatterjee, Suresh Chandra Talukdar and Maken- 
dra Kumar Ghosh for the Appellants in Appeal No. 525. 

Messrs. A. Quasem and Asadazzaman for the Appellants in 
Appeal No, 543. : 

No one for the Appellant in Appeal No. 590. 

Mr. D. Ñ. Bhattacharya for the Crown in all the four Appeals. 

C, A, V, 

The judgment of the Court was as follows :— 


The g accused in this case were charged with offznces under 
section 120B/395, 399, 402 Indian Penal Code: also under sec- 


tions 304/34 and 326/34 and 326/10) in respect of the death of ones 


Idris, In addition, two of the accused, namely Shamsul Huda and 
Benozir Ahmad, were chatged under section 302 with the murder of 
one Harimohan Roy ; and another accused, Oliulla, with abetment 
of the murder, 

The jury found all the accused not guilty of the charges relajing 
to the deaths of Idris and Hari Mohun, Six of the 9 accused were 
found guilty under sections 120B/395, 399 and 402, in the case of 
Oliulla by a majority of 4 to 3, and inthe case ofthe other five 
unanimously. Benozir Ahmed was found not guilty and acquitted 
also of the charges under those sections by a majority of 5 to 2, 
In the case of Banozir Ahmad the Government has appealed against 
his acquittal of the charges under section 120B/395, 399 and 403 
and the accuied who.have been convicted have appealed against 
their conviction.* 

It is argued first of all that the trial has been vitiated owing to 
the defective constitution of the jury, which consisted of only seven 

(1) (1929) 33 C. W. N. 692 
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persons; Only 14 fourteen jurors were sumofoned in the case, ‘of 
whom six were dbsent when called, one was exempted and one dis- 
charged on objection, leaving therefore. six  empanelled. ‘without 
objection. ‘Another person who was on the list of special jurors and 
haprened to a present in Court was taken in “co complete the 
number sevan.": From the record it wouli appear that the learned 
Judge never applied his mind to the question whether ‘nine jurors 
were not required under the provisions of section 274 Criminal 
Procedure Code, EH speaks of seven as being the. “ required 


-number, " It does not appear anywhere that it was not practicable 


to have a jury of nine p:rsons, or that the Judge ever took that 
question into consideration. ‘The result is that the trial has been 
held with a jury illegally constituted, an] this has been utilised as a 
ground of appeal not only by the accused appellants but oy, the 
Crown appellant, It is true that thé Crown is not appealing ‘in so 


far as the acquittal was on the charges under seciions 302 and 304 


Indian Penal Code but that can make no difference to the illegality 
of the trial, and as the accused were tried‘ jointly they are all affected 
by the illegality, We think it is clear that this is not, a class of 
illegality which can be treated as curable-under section 537 Crimi- 
nal Procedure Code. It is a case where we think that the principle 
of Dwariki Malo’s case (1) must be applied. 

We accordingly allow the appeals. The ve.dict of acquittal in 
Benozir's case is reversed and we direct. that he be retried. In the 
ease of the accused appellan's we reverse the findings and-sentenc2s 
and direct that they be retried. The retrial in all Cases will be 
limited to the charges under seciions 120B/395, 399. and 402 Indian 
Penal Code, 

The' accused Benozir Ahmad is now on bail will remain on the 
same bail until further orders of the Sessions Judge. | 
R, M. Appeals allowed, 


° (1) (1929) 33 C. V. N. 692. 


Vou, Lİ] . PRiYY COUNCIL, 


“PRIVY COUNCIL. ^ 


' Present: Lord Atkin, Sir John Wallis and Sir Lancelot 
l | _ Sanderson, EE 


SIR HUKUMCHAND KASLIWAL, Kt, AND ANOTHER 
v. 


RADHA KISHEN MOTI LAL CHAMARIA (a riRM) 


AND OTHERS, 
e 


[ ON APPEAL FROM THE CHIEF Court or Oup4 AT Lucknow. | 


Transfer of Property Act (IV of 1882), sections 58,100—Indian Registration 
Act (XVI of 1903), section 17(1) (b) 5 section 49— Mortgage or charge ‘over 
immoveable properiy— Agreement by plaintiff toadvance moneys fo company 

0n security of moveable and immoveable properties — Promise by company 
to execute regular deed of mortgage —Plaintiff’s charge for his advances 
as against sale proceeds of company's assets in the hands of the liquidators 

^ — Priority as against subsequent mortgagees taking with knowledge of 
plaintiffs agreement—Effect of non-registration of agreement. 


By an agreement dated the 14th February i920 made between the plaintiffs 
and the Pioneer Mills, Limited, (hereinafter called the company) the plaintiffs 
were appointed Banians to the Mills and agreed to finance the Mills to the 
extent of rupees fifteen lacs. The agreement provided (Zm£er alia) ** that all 
stock in trade shall ba under hypothecation to the Banians and in their charge 
and control” and clause 7 provided that the company (i. e. the Mills) shall as 
Soon as possible after the execution of these presents execute in favour of the 
Banians a regular deed of mortgage of the land, refinery, factory, plants, 
machineries, implements, structures and buildings at Unao for the sum of rupees 
five lacs to meet any deficit that mty be due to the Banians forthe advances 
made byfthem after availing of the stock under hypothecation to them as 
aforesaid,” The plaintiffs in pursuance of this agreement advanced to the Mills 
Rs. 100,000 on the 16th February 1920 and Rs. 50,000 on the 4th Margh 1920 
and they brought the present suit against the Mills on the Ioth February 1923 
fur these sums together with interest. 


No regular deed of mortgage ofthe immoveable property of the Mills was 
ever executed in favour ofthe plaintiffs (as contemplated by clause 7 of the 
agreement of 14th February 1920) nor was the said agrgement registered 
either with the Registrar of Joint Stock Companies under sec. 1:09 ofthe 


Indian Companies Act, r913 or. with the Registrar of Assurances under sec, e 


17 ofthe Indian Registration Act, 1908. 


. Held, that the agreement of 14th February 1920 did not, in itself, con- 
stitute or create a mortgage or charge upon the immoveable ‘property of 
the company within the meaning of sections 58 and 100, Transfer pf Pro- 
perty Act, 1882 but it merely created a right in the plaintiffs to obtain another 
document, viz., a regular deed of mortgage of the said immoveable property 
which was to be exequted by the company. As, however, no such deed. 


P. C, 
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P. C. of mortgage was ever executed in the plaintiffs’ favour, the plaintiffs had neither 
FIRME a moitgage nora charge on the immoveable properties of the company or,the 
7929. proceeds of sale thereof and were not, therefore, secured creditors, of the 


Sir Hukumchand company and a fortiori they were not entitled toa priority over the subse- 

soe quent mortgages executed in favour of the creditor-defendants, notwithstanding 

Radha Kichen Moti that these defendants advanced moneys to the company with knowledge of the 
Lal Chamaria. plaintiffs’ agreement of 14th February. 

Divinier, 2%: Held further, that even if upon its proper interpretation, the agreement 
of 14th February could be said to create a mortgage or charge upon the company’s 
immoveable property, as it was not registered under the Indian Registration Act, 
1908, the unregistered agreement could neither affect the immoveable property 
comprised therein nor be received in evidence of any transaction affecting such 
property [vide sec. 17 (1) (b) as read with section 49 of the Act], and consequently 
in any event, the plaintiffs? claim to a charge and priority must of necessity fail. 


Appeal No, roo of 1928 from a decree of the Chief Court of 
Oudh (Stuart C. J. and Wazir Hasan /.) dated the 29th. November 
1926, which varied a decree of the Court of the Subordinate 
Judge of Unao, dated the 3oth April 1925. 

The material facts of the case appear sufficiently fully from 
their Lordships’ judgment. 

As the decision of the Privy Council turned solely upon a 
correct interpretation of the agreement of 14th February 1920,. 
it is set out below verbatim :— 

" Memorandum of agreement made this r4th February 1920 
between the Pioneer Mills, Limited, a joint stock company with 
limited liability registered under the Indian. Companiés Act, 1913, 
hfying its registered office at Grosvenor House, Old Court 
House Street, Calcutta (hereinafter called.the company) of the ore 
part and Sir Hukam Chand Kasliwal, Knight ... and Harkisen Das 
Bhuttar (both hereinafter called the Banians) of the other part. 
Whereas the company desires to obtain advances from the Banians 
for the conduct of its business and the work ofits refinery and 
factory at Unao and Whereas the Banians have agreed to make ad- 
vances subjeet 10 the security and to the terms and conditions here- 
inafter mentioned and whereas the Company has at present a cash 
credit account with the Tata Industrial Bank Limited, on the secu- 
rity of the stock in trade of the company, and Whereas the factory 

eof the company including the land, machinery, plant and structures 
belonging to it is under mortgage executed in favour of Baldeodas 
Kedarnath and Whereas it has been agreed between the parties 

e that the stock and block under hypothecation and mortgage as 
. aforesaid should be released from the existing encumbrances and 
should form part of the sccurity in favour of the Banians, Now this 


memorandum witnesseth as follows ; 
e 
* 
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t That the Barfians shall from time to time make advances on P. C. 
Aunt current to the company on its cheques or drafts pro- 1929. 
vided :— i Sir Hukumchand 

PR" . . 1 ukumcnan 
- (a) that such advances are requisitioned upto the limit of the Kasliwal 
: " Y. 
value of the stock in trade (other than the block) under hypotheca Radha Kishen Moti 
tion to the Banians and in their custody, control and charge and Lal Chamaria, 


also provided 

(b) that such advances shal! ordinarily be required from time 
to:time during the season for the purchase of gur and also through- 
out the year for the establishment and working expenses, 

(c) That the aggregate amount due for such advances to the 
Banians shall not at any one time exceed the .sum of rupees fifteen 
lacs which shall include the sums required to be paid to the said 
Bank and to the mortgagee holding under the mortgage of 
Baldeodas Kedarnath on their mortgages, 

2. That all stock in trate including sugar and gsr whether in 
raw condition or in process of manufacture or in a finished condi- 
tion shall be under hypothecation to the Banians and in their charge 
and contro], but the Banians shall not be liable for any deteriora- 
tion or loss, 

3. That the company shall keep the stock insured to the full 
value thereof and shall also keep the factory (including the land, 
machinery, plant and structures) insured to the extent of at least 
rupees seven lacs, the said insurance being effected with a well 
known company in Calcutta. The policies of insurance shall be 
made over by the company to the Banians duly assigned and 
transferred, 

4. That the company shall every day furnish to the Banians a 
return showing purchases sales and stock during the previous 
week. 2 

s. That the stock shali be in the custody and control of the | 
Banians, and all deliveries shall be inade upon delivery orders from 
the company and upon payment to the Banians of the" price of the 
quantity to be delivered under the delivery orders. All earnest 
money coming from customers for the purchase of, sugar shall be e 
paid into the hands of the. Binians to be credited to the account 
of the company. ° 

6. Thatthe amount now due by the company to the Tata 
Industrial Ba@k shall be deemed to be an advance by the Bank to 
the company. The Banians shall be entitled to the security now * 
with the said Bank and shall meet the liability due by the com- 
pany to the said Bank, The company shall have no liability to pay 
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the moneys due to the said Bank, the liabilify of the company 
being to the Banians for the amount now due to the said Bank.’ 

7. That the company shall, as soon as possible after the 
execution of these presents, execute in favour ofthe Banians a 
regular deed of mortgage of the land, refinery, factory, plants, 
machinery, implements, structures and building at Unao for the 
sum of rupees five lacs to meet any deficit that may be due to the 


- Banians for the advances made by them after availing of the slog 


under hypothecation to them as aforesaid, 

8, That the company shall pay to the Baniaris interest on all the 
daily balances iE the company at the rate of eight per cent 
per annum. 

9. (A) That in addition to the interest the company sball pay 
to de Banians a commission at two annas per maund on 

(a) all purchases of gur and 

(b) on all manufactured sugar and molasses, 

(B) That the company shall pay for the establishment up to 
a limit of rupees one hundred per mensem employed by the Banians 
for custody of the stock and factory and for deliveries. Quarters 
shall be provided by the company for such staff, 

ro. That the accounts of interest commission advances shall 
be made up and adjusted upto the 3oth day of June and the i31st 
day.of December in every year, and shall be credited and debited 
in the said account current and shall be signed on behalf of both 
parties and interest shall run on all balances found due on the 
making of such debit and credit. , 

Ir Thatifon the making up and the adjustment of the 
accounts as aforesaid every six months the stock is found to be of 
larger value than the amount due to the Banians the company will 
be at liberty to withdraw the surplus stock Hom the security for its 
own purposes, 

12, That if by reason of depreciation of prices, deterioration, 
loss or any ‘other reason the value of the security falls below the 


-amount .due for the time being to the Banians for advances, the 


Banians shall be at liberty to call for from the company further 


security to make up.the amount due for the advances, If the 
e . . . "TP 
margin so required is not made up within one month of the 


requisition from the Banians then the Banians will be atliberty forth- 
with to callin theiradvances and to enforce their security though 
tlie time hereinafter provided for the continuance of the agreement 


- shall not have expired. 


13. That if on proper requisition being made by the company 
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for advances under fhe terms and conditions herein contained the 
Banians shall fail to make such advarces the company will be at 
liberty. by giving two weeks’ registered notice to the Banians to 
rescind this agreement if payment is not made in the interval 
though the period for the continuance thereof shall not -have 
expired. ' 

14. „That subject to the provisions hereiibetore gönlained this 
aren shall be deemed to have commenced from. the 1st 
January: 1920, the Banians shall be entitled to commission on all 
purchases and manufactured goods from that date. This agree- 
ment shall continue for five, years until the 3rst December 
1924. 

15. That in the event of the determination of this agreement 


the rights and liabilities of the parties hereto shall . continue until. 


the accounts between them are finally adjusted and closed and all 
moneys found due by either party fully paid up. 

.16, That in the event of any dispute or differerce between the 
parties in any matter relating to these presents or to any transac- 
tion thereunder, such dispute or difference shall be referred for 
final decision to two arbitrators, one to be nominated by each party, 
and the decision of the arbitrators shall be final and binding. If 
there is a difference between the arbitrators such difference shall 
be decided by an umpire to be nominated by the arbitrators and 
the decision of the umpire shall be final and binding in the matter 
of the difference referred to him. 

17. ‘That until the mortgage debt due on the mortgage onan 
nally i in favour of Baldeo Das Kedarnath are (?) not paid off the 
company shall keep a margin in the hands of the Banians of stock 
of the value of rupees three lacs over and above the amount that 
may be due to the Banians, 

In witness whereof the parties to these presents have hereunto 
set and subscribed their respective hands and seals the day and 
year first above written”. T 

The judgments of the Chief Court, dated the rozth and 29th 
November 1920, are reported in I, L. R, 2 Luck. 299. 

From the. decree of the Chief Court, dated the 2oth November 


1926, the plaintiffs appealed to His Majesty in Council, and con- 


tended (1) that the agreement of 14th February 1920 Created a 
valid chargee i in their favour, and (2) that as the subsequent 
mortgages executed in favour of the defendants Nos. 2to 4 were 
made with notice of the plaintiffs’ agreement, - the plaintiffs were 
entitled t> priority of payment, 
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Sir Gerald Hurst, K.C., Leslie deGruyther, K. n and G, Doug- 
Jas Mac Nair for the A Den) 


A, M. Dunne, K,C, and W, F. Swords for Respondent No. r. 
W. H, Upjohn K. C. and K Dube for Respondent 
No. 2, 

Their Lordships’ judgment was delivered b 

Sir Lancelot Sanderson :—This is an appeal by Sir piki 
chand Kasliwal, who was one of the plaintiffs in the suit, and 
Deokissen Bhattar, who was brought on the record on the death 
of his father, Harkissondas Bhattar, the other plaintiff in the 
suit, against a decree of the Chief Court of Oudh, dated the 29th 
November, 1926, which varied a decree, dated the 3oth April, 
1925, of the Subordinate Julge of Unao, 

The suit was brought against four defendants, viz; (1) 
The Pioneer Mills Ltd. ; (2) The Tata Industrial Bank Ltd, ; (3) 
Bilas Roy Hurdut Roy, a firm which is now represented by. the 
respondents Lala Ram Narain, Lala Radha Kissen, Lala Ganga 
Prasad and Lala Hari Prasad and (4) the firm of Radha Kissen 
Moti Lal Chamaria. 

The suit was brought on the roth February, 1923, in the ` 
Court of the Subordinate Judge of Unao. 

By an order of the 4th June, 1923, the High Court of Calcutta 
directed the Pioneer Mills Ltd. (hereinafter called the company) 
to be wound up, and by a subsequent order the High Court gran- 
ted sanction for the continuance of the suit at Unao against the 
liquidators of the company, All the assets of the company were 
sold by public auction andthe sale proceeds amounting to Rs. 
9,985,000 are now held by the liquidators, 

The plaintiffs, by their plaint, prayed as follows :— 

“(z) For a declaration that the defendant Company’s factory 
at Unao, together with the land, plants, machineries, implements, 
structures and buildings and its stock-in-trade at Unao stood 
charged with the repayment of the amount which might be found 
due to the plaintiffs for the advances made to the defendant 
Company as aforesaid. i 

“(2) For a declaration that the plaintiffs’ claim herein was 
entitled to priority over the alleged claims of the defendants, 
the Tatą Industrial Bank, Radha Kissen Moti Lall Chamaria and 
Bilas Roy Hurdut Roy. d 

“(3) That in default of payment the said mortgaged proper- 
ties ora sufficient part thereof be sold by and under the direc- 
tion of the Honourable Court, and the sale proceeds, after deduc- 


M 
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ting thereout the costs of such sale, be fist applied towards P. C, 
the. payment of the amounts of the plaintiffs' claim, and the 1025; 
balance, if any, be held subject to the further order of the T SE 
Honourable Court. Kasliwal 
€t i 7p Ya 
(4) For the costs of the suit, E chew MOG 
The plaint was later amended and the following prayer added:— Lal Chamarih, 
"From the amount of sale proceeds amounting to Rs. 9,85,000 Sir Lancelot 


in the hands of the High Court of Calcutta the money due to the Sanderson. 
plaintiffs may be awarded,” m 

The plaintiffs and the defendants, other than the Company, 
are creditors of the Company, and the questions which arise in 
the present appeal are (1) whether the plaintiffs have a charge 
on the immoveable properties of the Company or the proceeds 
of sale thereof by reason of the terms of an agreement dated 
the r4tb February, 1520, hereinafter mentioned, and are secured 
creditors ofthe Company and (2) if so, whether the plaintiffs 
are entitled to a priority over the secured debts of the above- 
mentioned defendants, 

Many issues were raised at the trial, to which it is not neces 
sary to refer, inasmuch as no. question now arises in respect 
thereof, The learned Subordinate Judge decided that the agree- 
ment of the 14th February, rg20, did not create a charge on 
the immovable property ofthe Company, and that in any event 
no charge could be enforced owing to lack of registration. For 
these and other reasons set out in his judgment the learn&d 
Judge dismissed the suit with costs, À 

The plaintiffs appealed to the Chief Court of Oudh, The 
learned Judges ofthe Chief Court made the following decree:— 

"Itis ordered and decreed that this appeal be allowed, the . 
decree of the lower Court be set aside, the plaintiffs be declared’ , : 
secured creditors of the Pioneer Mills Ltd, but their claim 
as such has no priority over the mortgages mentioned, below, and 
the plaintiffs be and they are . hereby granted a decree for Rs. 
1,50,000 (rupees one lakh and fifty thousand). only with 8 per cent, 
per annum interest on Rs, 1,00,000 from 16th February, 1920; 
and on Rs, 55,000 from 4th March, 1920, to the date of realisa-e 
tion as against the liquidators, subject to the mortgages :— 

(1) of the 3rst August, 1922, in favour of Radhakishen, «Motilal 
Chamaria, and ; 

(2) of the roth August, 1922, in favour of Bilas Rai.£lardat ° 
Kai; and as it will serve no useful purpose, this decree is not 
declared subject to the mortgage of the roth August, 1922, in 
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favour of the Tata Iodustril Bank Ltd., being of no practical 
consequence now in view of the fact appearing in First Civil Appeal 
No. 73 of 1925 that that mortgage has come to be merged in, or at 
any rate no claim can be made on its basis independently 
of the mortgage of 31st August, 1922, in favour of Radhakishen 
Motital Chamaria to which this decree has been made subject.” 

The learned Juiges held that the said agreement created a 
charge in fayour of the plaintiffs as regards the movable assets 
of the Company inthe event of delivery. No question in this 
appeal arises in connection with that decision, e 

The matters in issue, as already stated, are confined to the 
allegations that the plaintiffs have a charge over the immovable 
properties of the Company, and the proceeds .of sale of 
such properties, and that they are entitled to priority in respect 
thereof. 

As regards the immovable property, it is not clear what 
was the decision of the learned Judges of the Chief Court, because 
they delivered two judgments which do not.appear to be entirely 
consistent, 

Apparently they held that the plaintiffs had a charge over 
the immovable property of the Company by operation of law and 
not “ by contract" but decided that: the plaintiffs had no priority 
over the mortgages of the above-mentioned creditor defendants. 
It is from the said decree that the. plaintiffs have appealed. 

e The material facts relating to the questions arising in their 
appeal are as follows, The plaintiffs’ claim depends upon an 
agreement dated the 14th February, 1920, made between the 
Company and the plaintiffs. The plaintiffs were thereby appoint- 
ed Banians to the Mills and agreed to finance them to the extent 
of Rser,s00,000, receiving interest on the daily. balances at 8 per 
cent: per annum and commission of 2 annas in the maund on cer- 
tain purchasgs and manufactured goods. i 

The agreement further provided :— 

“ That all stock-in-trade. . . shall be under hypothecation to 
the Banians antl in their charge and control . . . and all deliveries 


e shall be made upon delivery orders from the Company and upon 


payment to the Banians of the price of the quantity to be delivered 

upon the delivery orders." 
Clause 7 provided :— 
‘¢ That the Company shall as soon as possible after the execu- 

tion of these presents execute in favour of the Baniansa regular 


deed of mortgage of the land refinery factory plants machineries 
. e 
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. e. TR 
implements structures and buildings at Unao for the sum of Rs, five P, C. 
lacs to meet any deficit that may be due to the Banians for the 1929. 
advances made by them after availing of the stock under hypothe- END 
: V3 33 Sic Hukumchand 
cation to them as aforesaid, f Kasliwal. 
The plaintiffs i v. 

e plaintiffs in pursuance of the agreement advanced to the p dha-Kishen Moti 
Company Rs, 1,00,0co on the 16th February, 1920, and Rs, 50,000 Lal Chamaria. 
on the 4th March, 1920, and it is these sums together with interest Sir Laricelot 
which they now seek to recover, Sanderson. 


The claims of the  ahove-mentioned defendants are as 
follows : e i 
The Company executed the following mortgages : 
(i) On the roth August, 1922, in favour of the Tata Indus- 
trial Bank to secure loans on a-cash credit account up.to 
Rs, §,00,000, 
(ii) On the roth August, 1922, in favour of Bilas Rai Hur 
dut Rai for; Rs.!4,00,000, 
(iii) On the 31st August, 1922, in divos of Radha Kissen 
Chamarid and Moti Lal Chamaria for Rs, 5,00,000. 
The said mortgages in favour of the said three defendants were 
upon certain immovable properties of the Company and the deed 
of the roth of August, 1922, in favour of the Tata Bank included a 
charge on the stock-in-trade of the company. The property com- 
prised in the said mortgage in favour of the Bank and the debt 
secured thereby were assignel by the Bank to the firm of Radha 
Kissen Moti Lal-Chamaria; in consequence of an agreement made 
between the parties thereto in April 1923, which brought into . 
operation a deed of transfer dated the 2nd January, 1923. 
The mortgage in favour of the Tata Bank was registered pur- 
suant to the provisions of the Indian Companies Act; 1913, 
within the time extended by the Court on the 22nd December, " e 
1922. The mortgage in favour of Bilas Rai Hurdut Rai was regis- 
tered under the said Companies Act within the time extended by. 
order of the Court on the 2zst November, 1922, arid the mortgage 
in favour of the firm of Radha Kissen Moti Lal was registered -° 
under the:Companies Act on the 21st September 1922, : 
No deed of mortgage of the immovable property of the Com-, 
pany was ever executed in favour of the plaintiffs and the above- 
mentioned agreement of the 14th February 1920 between the plain- 
tiffs'and the Company was not registered under the provisions of 
.the Indian Companies Act, 1913, or under section 17 of the Indian : . 
Registration Act of 1903, 
The argument presented on behalf of the plaintiffs was to the 
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effect that the plaintiffs have a valid and enforceable contract, that 
it is specifically enforceable, and that it entitles the plaintiffs 
in the winding-up of the Company to the same priority as the 
plaintiffs would have had if a mortgage’ had been executed at the 
time of the advance. 

It was further urged that as the plaintiffs had a right to specific 
performance of the agreement and inasmuch as the creditor defen- 
dants advanced monies with knowledge of the agreement, they must 
be held to have taken their securities subject to the agreement. 

There are more than one reason why these argumepts cannot 
be accepted and the appeal must fail, but their Lordships are of 
opinion that it will be sufficient- if they draw attention to one 
matter, which, in their opinion, disposes of the plaintiff,’ case. 

It is to be noted that the claim in this case is not for specific 
performance of the agreement of the r4th February, 1920. 

The claim, so far as the present appeal is concerned, is for 
a declaration that the Company's, immovable , property, which is 
referred toin paragraph 7 of the agreement, stands.charged with 
the amount of the advances made by the plaintiffs and interest 
thereon, | 

Their Lordships are of opinion that the terms of the said 
agreement of the 14th of February, 1920, which relate to the 
immovable property of the Company, do not constitute a mortgage 
or charge upon such property within the meaning of sections 58 
amd roo of the Transfer of Property Act, 1832, 

So far as the immovable property was concerned, the said 
apreement merely created a right in the plaintiffs to obtain another 
document, viz, a regular deed of mortgage of the sail immovable 
property which was to be executed by the Company. 

-In,short, the plaintiffs are on the horns of a dilemma, On 
the one hand, if the said .agreement did not create a mortgage 


" or charge upon the immovable property of the Company, as 


already intimated, the plaintiffs’ claim to a charge and priority 


* must of necessity fail, Oa the other hand, if it did create a 


mortgage orcHarge upon. the immovable property of the company, 


eit would come within the provisions of.Section 17 (1) (b) of the 


Registration Act of 1908,- and as it was not . registered in pursuance 
of that „section, the provisions of Section 49 of the Registration 
Act would apply, and the unregistered agreement" would not 
affect the immovable property comprised therein and it could , 
not be received in evidence of any transaction: affecting such 
property. 
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For these reasons their Lordships are of opinion that the 
appeal fails, 

In the decree cf the Chief Court it was stated that the decree 
in favour of the plaintiffs for Rs, 1r,50,000 with interest was 
subject to the mortgages of 

(r)- the grst August, 1922, in favour of the Radha Kissen 
Moti Lal Chamaria ; and 

(2) the roth August, 1922, in favour of Bilas Rai Hurdut 
Rai ; 
and that the decree was not declared subject to the mortgage of 
the roth August, 1922, in favour of the Tata Industrial’ Bank, 
'Ltd,, as the last-mentioned decree was merged in, or, at any rate, 
‘no claim could be made on its basis independently of, the mort- 
gage.of the grst August, 1922, in favour of Radha Kissen Moti 
.Lal, to which that decree had been made subject. | 
This decree requires alteration, because in Appeal No. 9 of 
. 1928 between Zefa Ram Narain and others v, Radha Kissen Moti 
- Lal Chamaria, their Lordship; have deciled that there was rio 
‘consideration for the mortgage of the 3rst August, r922, in favour 
‘of Radha Kissen Moti Lal Chamaria, and that consequently it was 
not a valid mortgage. upon the Company’ s immoveable property. 

_ Their Lordships, however, held in that appeal that the firm 
of Radha Kissen Moti Lal were the transferees of the mortgage 
.in favour ofthe Tata Bank, of the properly comprised therein, 
and of the debt secured thereby. Consequently: it should,be 
‘declared that the plaintiffs have no charge upon thé immovable 
"property ‘of the Company and that their claim under the decree 
for Rs 1 ,50,000 and interest is subject to the tw» mortgages, viz, 
(i)the mortgage. of the roth August, 1922, in favour of Bilas Rai 
Hurdut Rai, and (2) the mortgage of the. same date in, favour of 
the Tata Bank, of which the firm of E Kissen Moti Lal 
Chamaria are the transferees, i 

The case, therefore, will be remitted ta | the Chit ¢ Court in 
order that the claims of the. creditors of .the 'Company,. secuted 
and:unsecured, may be dealt with: in the «Liquidation. 

The : plaintiffs must pay 'to the respondents qo appeared 
‘their costs of this appeal, mae R lic 

Their Lordships will humbly die His Majesty áccordingly. 

. Watkins ind Hunter : Solicitors for the Appellants. 

7. 7. Edwards & Co. Solicitors for ‘Respondent , Nor € 

T L, Wilson & Co. : Saliptoni for. Respondent. No. 2 D 
Kg es > Appeal dismissed 
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PRESENT: Lord Atkin, Sir George Lowndes and Sir 
Binod Mitter, 


GANGABAI KOM BASWANTRAO DESAI AND OTHERS, 
U. 
FAKIRGOWDA SOMAPPAGOWDA DESAI AND OTHERS. 


[ON APPEAL FROM THE HicH Court or JupicaATURE AT Bompay,] 


Bombay Act 1V of 1903 (Reco-d of Rights Act) —Land Revenus Code, section 
135 (i), added by Bombay Act IV of 1913—Evidentiary value of entries in 
record of rights and mutation registers—Presumption of correctness—Indian 
Evidence Act (Ioj 1872), section 35—Relevancy of entry in public record 
made in performance of duty —Allegations of fraud and collusion in prepara- 
tion of record of righis — Partition between two Hindu brothers—Separate and 
exclusive enjoyment of property—Evidence of separation—Shares separately 
recorded in village papers-~~Adoption by midow—‘* Giving and taking” of 
the adopted boy— Proof of performance of prescribed ceremonies. 


The main issue in the case was whether by reason of a partition between two 
Hindu step-brothers, S and B, who both died in 1911, lands in village H became 
the separate property of B. In support of the partition, evidence was given that 
(1) for a long period S and B were separate ín food and residence ; (2) B repeat. 
edly mortgaged and leased the lands in village H and appropriated the proceeds 
thereof to hig own exclusive use. He was in separate: possession thereof up to 
the'time of his death. n most of the documents he asserted that the lands in 
village H were in his sole ownership and his sole enjoyment and possession ; 
(3) in the.record of rights and the mutation registers maintained under the 
Bombay Act 4 of 1903, B was described as the separated brother of S, and the 
lands in village H were recorded as being in the possession of B by virtue of 
private partition effected between the two brothers. There were a large number 
of these entries in the revenue records exte nding over several years 5 (4) on B's 
death, without male issue, in 1911, the lands in village H came into the posses- 
sion of his widow and she was recorded as owner in the mutation registers on the 
footing that there had been a separation and partition between the two 
brothers. . 


Held, by the ily Council, 


(1) That the Tapoitaacé of revenue records as evidentlary value on title varies 

e with circumstances, and as the entries in the record of rights and mutation regis- 
ters in the present qase were made after a most careful public enquiry (as required 
by the Bombay Act 4 of 1903) and as there were provisions in the Act for the 
feriodical checking of the correctness of such entries, these entries though not in 
any way conclusive were cogent evidence of the facts recorded therein (namely, 
the partitign and the separation). 


e 
(2) That there was no proof whatever that the above entries in the record of 


rights werg. made by the village accountant in collusion with B, mere suggestions 
of fraud and collusion based on suspicion without any evidence to support the 
same befag insufficient for this purpose, : 
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(3) That, in any cas®, as these entries in the revenue records tvere prepared 
by public servants in the discharge of their official duty, they were relevant 
evidence of the facts recorded therein under the provisions of the Indian Evidence 
Act, 1872, section 35. 

(4) That, in respect of such of the entries as were made after the year 1913, 
section 135 (j) of the Land Revenue Code (added by the Bombay Act 4 of 1913) 
applied, under which ** an entry in the record of rights and register of mutations 
is presumed to be correct until the contrary is proved or a new entry is lawfully 
substituted therefor, " and accordingly the entries recording B's widow as the 
owner of ‘the lands in village H were Presumptive evidence of her separate 
title. 


e 
(5) That, on the whole, there was sufficient evidence to establish a partition 
bətween the two brothers during their lifetime. 


Gajendar Singh v. Sardar Singh (1) and Nageshar Bakhsh Singh v. 
Ganesha (2), distinguished. 


Held, further, on the subsidiary question whether defendant No. 3 was valid- 
ly adopted by B's widow as a son to her deceased husband, that there was ample 
evidence on the record to establish the adoption; that there was an actual 
‘í giving ” (by defendant No, 3's natural father) and ** taking ” (by the widow) 
of the boy in adoption, and a due performance of the prescribed ceremonies, 
coupled with the executioa by the adopting widow of a deed of adoption attested 
by a considerable number of people. 


Appeal No. 143 of 1927 from a decree of the High Court, 
Bombay (Fuwcett and Madgavkar //.), dated the rsth September, 
1925, which reversed a decree of the First Class Subordinate Judge 
of Dharwar, dated the asth June 1923. 


The material facts cf the case appear sufficiently fully from 
their Lordships’ judgment. 


The two main questions raised on the appeal to the Privy 
Council were ;—(1r) whether the two step-brothers, Somappagowda 
and Baswantrao, were joint or separate in property at the time of 
the latter's death in October ror I ; and (2) whether the minor 
Virupaxappa (appellant-defendant No. 3) was validly adopted on the 
28th July 1914 by Baswantrao’s senior widow, Gangab&i (appellant 
No. 1). 


Somappigowda (hereinafter referred to as Somappa), the elder 
son of Dod-Baswantrao, died on the 28th February rgrr, leaving, 
him surviving two sons, Nilappagowda and Fakirgowda (respondent 
No, 1). Nilappagowda died in March roro before the . present 
action jvas commenced, and his three sons were respondents Nos, a, 
_3 and 4 in this appeal, 


T 
(1) (1896) I. L, R. 18 All, 176. 
(a) (1919) L. R. 47 I. A. 57 ; 42 All. 368, 
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P. C, - :Baswantrao, the younger son of Dod-BasWantrao, died on the 
1929. 11th October rgrr without any male issue, leaving two widows, 
uu 


Gangabai Kom Gangabai (appellant No. 1) and Basawa (appellant No. 2), and one 
Baswantrao Desai daughter, who was.not a party to this appeal. 

Fakirgowda Siman. ' As to the first question of a separation of the family property 
pagowda Desai. between Somappa and Baswantrao, it was held by the Trial Judge 
m that a division of the property did in fact take place in 1898, 

Under this partition, the lanis and houses situate im the villages 
Annigeri, Bhadrapur and Basapur fell to Somappa's share, whilst 
the lands and houses situate in the village Hallikeri fell to Baswant- 
rao's share, The reason for this division was a definite indication 
by Somappa of his intention to separate himself from his brother, 
Baswantrao, owing to the latter’s spendthrift habits and to the fact 
that he (Baswantrao) kept a Muhammadan mistress in the family 
dada. i a 

In support of the appellant’s case, both oral and documentary 
evidence was produced in the Courts below. The view of a sepa- 
ration was based on the conduct of the parties, on the fact of their 
separate living as shown by the Census Registers and by the 
evidence of several witnesses, and on the fact that several deeds of 
sale, mortgage and lease of the  Hallikeri property were executed 
from tg900 to 1910 by Baswantrao . independently of his brother, 
The description given in these instruments was that the property 
belonged to Baswantrao as sole owner and manager. There was 
algo evidence that on his own part, Sómappa, independently of his 
brother, executed in the years rg05 and 1908 three mortgagés on 
properly situate in villages Bhadrapur and Basapur. 

The record of rights for village Hallikeri for the year 1903- 
1904, and forthe years 1907-1908 to rgro-rgrr, also described 

š Baswantrao as “the separated or divided younger brother of the 
Imamdar or Khatedar", (i, e. Somappa).- Further, it was com- 
mon ground that since Baswantrao's death in rgrr, the property 
in Hallikeri remained in the hands of his widows, Gangabai 

e and Basawa. 

j With regarde to the second question raised on this appeal, that 

„ofthe valid adoption of: Virupaxappa (defendant No. 3), there 
was the evidence of his natural father, Karvirappa Kulkarni and 
that of Baswantrao's widow Gangabai, -They both affirmed that. 
the adoption took place on the morning ofthe 28th July 1914, 
that there was an actual giving and taking of the boy in adoption. | 
and a due performance of the prescribed ceremonies, which were 
carried out in the presence of a -considerable. number of “people, 
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The officiating priest, Chenviraya Baslingaya, confirnied in his 
evidence the validity of this adoption, which was further corro- 
borated by several other witsesses who all:stated that they were 
present at the adoption, A deed was also executed by Ganga- 
bai and duly attested. In this deed she stated that she acted 
in accordance with the directions of her husband, who desired 
that a boy should be taken in adoption “with a view to continu- 
ing hisline and to obtaining spiritual good in the other world.” 

: The trial Judge framed (in/er alia) the following issues :— ` 

1, Was Baswantrao divided from plaintiffs and was the plaint 
property alloted to him at partition as alleged by defendants ? 

2. Is the adoption of defendant No, 3(Virupaxáppa) by de- 
fendant No. r (Gangabai) and No, 2 (Basawa) proved ? 

The learned Judge held on the issues so framed :— 

r That the cumulative effect of the evidence was an unmis- 
takeable indication of the fact that there was a partition between 
Somappa and Baswantrao, 

2 That the adoption of defendant No, 3 by the defendants 
Nos, r and 2 was proved. 

The learned Judges ofthe High Court, on appeal, ‘ail the 
the opposite view, 

On the main question of partition, Mr, Justice Fawcett in the 
course of his judgment observed as follows :— 

"It being admitted that the brothers were joint in estate up 
to the time of this alleged partition and it being alleged that 
there was a partition, the burden of proof clearly rests upon the 
defendant of proving that partition, vile Katama Natchairy, The 
Raja of Shivaganga (1). The question of this partition, however, 
.cannot be decided simply by a consideration of the oral evi- 
dence, Undoubtedly Baswantrao had separate possession ef this 
Hallikeri lands, at any rate, from 1898 or thereabouts, and it is 
shown that from 1900 onwards, he raised money by, mortgaging, 
selling or leasing some of these lands and that Somappa also 
in 1905 and 1908 similarly raised money by mortgaging lands at 
Bhadrapur and Basapur, This undoubtedly is efidence that can 


properly be relied upon as showing partition, But on the other hande 


it is not conclusive. It is clear that m»re separate enjoyment will not 
constitute a severance of interests, Thus iu the Privy .Council 
case of Shrt Raja Lakshmi Devi Garu and Shri Raja Surya 
. Narayan Dhatrazu Bakadur:(2), two. brothers agreed that 
the eldest son was to have possession of the joint estate and the 


(1) (1863) o M. 1, A. 543. (2) (1897) I. L. R., 20 Mad. 256, 
e e 
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younger was to havea village appropriated t6 him for mainte- 
nance in satisfaction of his claim to inherit, and it was held -that 
it was not a partition of the estate but only an arrangement, for 
its enjoyment, That is not quite on all fours with the present 
case, but at any rate it can be fairly said that it might be a'conve- 
nient arrangement t» enable each of the two brothers to raise 
money separately that, by actual agreement or tacit consent, 
each of them within reasonable limits should obtain money by 
dealing with these lands ia this particular way. It isto be Yemem- 
bered that Somappa had been forced to leave Hallikeri ,as long 
ago as 1877 or 1878 by his father who continued to leave on in 
the family wada at Hallikeri with Baswantrao, First of all 
Somappa lived in the village of Annigeri but subsequently on 
his father's death. he came to Bhadrapur, a village about nine 
miles from Hallikeri, Taere is under these circumstances some 
inherent probability in the management of the Hallikeri lands 
being assigned mainly to Baswntrao, and as the two brothers lived 
separately, there is also nothing inherently improbable in their 
agreeing to separate enjoyment of the profits of the EHallikeri 
lands by the-younger brother Baswaintrao and separate enjoyment 
of the profits of the other lanis by Somappa. The evidence 
might, in certain circumstances, be of so strong a nature as to lead 
toa legitimate inference that there hid actually been a parti- 
tion and such evidence might in some clrcumstaices be almost 
conclusive. Butin the present case, there is certainly evidence 
which goes stroagly against any such inference being drawn.” 
With regard to the entries in the revenue records describing 
Baswantrao as the separated brother of Somappa and snowing 
him in possession of the Hallikeri lands by virtue of ‘private par- 
tition Mr. Justice Fawcett said :— l i 
Mr. Thakor forthe defendants urged that section 135 (J) of 
the Land Revenue Code applied, and that the.Court must pre- 
sume that the entries in the record of rights in regard to this 
partition are correct until the contrary is proved or a new entry 
is substituted. *Diwan Bahadur Rao for the plaintiffs contended 
.that that section could not be applied ia the case of: entries prior 
to 1913, when this section (135 (j)) was inserted in the Land 
Revenug Code, and that as we are concerned with the state of 
things existing in 19:1 when Somappa died, no* presumption 
could je drawn in regard to the entries of that time.. He 
relied upon the case of Hathising ecóéai v. Kuber Jetha (1) l 
which ruled , that the provisions of section 135 (j) of 


* (1) (1917) 22 Bom. L. R233. 
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the Land Revenue Code, 1879, are not retrospective with regard to 
entries which, for the purpose of determining the rights of the par- 
ties, were until after the year 1913 innocuous, I was at first inclined 
to accept the view urged by Diwan Bahadur Rao, but further con- 
sideration has led me to the conclusion that Mr. Thakor’s conten- 
tion is correct, No doubt, if Somappa in rgro or rgrr before his 
death had brought a suit against Baswantrao to upset the mort- 
gage of Bhadrapur lands or any other document of alienation, 
alleging ' that the family was still joint, the entries in the records of 
rights whjch existed at the time of his suit could not have properly 
been brought under section 135 (j) nor could that section be given 
effect to in regard even to subsequent entries, because he could 
properly rely upon the fact that at the time the suit was brought the 
rights of the parties were governed by the law contained in Bom- 
bay Act 4 of 1903 as to the exact legal effect of the, entries in the 
record of rights. Bombay Act 4 of 1903 was repealed by section 
2 of Bombay Act 4 of 1913, and supposing that such a suit had 
still been pending at that time, that repeal could not, under section 
7 of the Bombay General Clauses Act, 1 of 1904, affect the rights 
of the parties as they existed under the Act of 1903. But 
in the present case we have a suit brought in 1919 many 
years after the amending Act 4 of 1913 and it is not a 
question of any retrospective law, for on the date of the suit, 
Chapter X-A of the Bombay Land Revenue Code was ‘in force, 
Seciion 135 (j) lays down a rule of evidence, which must 
be applied like any other rule of evidezc», to entries ina record of 
rights made subsequently to 1913 and produced in evidence. In 
regard to the entries, which have in fact been made, I think the 
presumption in question does attach, and the Court should act 
upon it, But it does not follow that the entries of 1913 shoyld be 
given any higher efficacy than the previous entries on which they 
are based and if it appears on sufficient grounds that the previous 
entries are in fact incorrect ani were made under circumstances 
which attach suspicion to their correctness, then, in my opinion, 
the presumption is necessarily rebutted Here, we ehave the defi- 


nite evidence affordel by the statements of the two brothers in. 


1919 that they were then still joint, so the contrary is proved and 

the presumption goes out, In this connectioo, I miy refer to 

Nageshar Bash Singh v, Ganesha (1), where the Privy Council 

made some remarks at pages 380 an 381 in regard to entries in the 

revenue records as a proof of title, Those remarks do not directly 
(1) (1915) L. R, 42 I. Ae 5731. L. R. 42 All, 368. 


597 


Gangabai Kom 
Baswantrao Desai 


v 
Fakirgowda Somap- 
pagowda Desai. 


i—i 


598 


P. C. 


a áÁ—— 


1929. 
ed 


Gangabai Kom 
Bane Desai 


Fakirgowda Somap- 


pagowda Desai.. 


— — 


THE CALCUTTA LAW JOURNAL, [ Vor. Lİ. 


bear upon the entries under consi jeration bec u$s these entriss in- 
fact were made for the purpose of showing title ani not merely 
for purposes of revenue, which their lordships had in mind when 
they were making these remarks ; but the general trend of those 
remarks is of some importance in that they emphasise that regard 
must necessarily be had to the circumstances under which such 
entries first came to be made, ......... In the present case there is 
clear ground for suspecting that there was manipulation in regard 
to the first entries made after Baswantrao, had become Patil, and 
they naturally continued in the subsequent records in the, absence 
of any objection raised by Somappa. on the point. And in the 
present instance, for the reasons I have already given, section 135 
(j) does- not suffice to establish the partition in the face of t'e 
admissions of :9`o that I have: mentioned, 


Mr. Justice Fawcett, in concluding, said:—‘‘I think that Bas- 
wantrao had separate enjoyment of these lands and their profits 
but that this does not establish a partition and there is reliable 
evidence that such a partition never took place." 


Mr. Justice Madgavkar, in a concurring judgment, added : :— 
“The pr oper inference upon the whole evidence appears to me 
to be that when the brothers decided after their father’s death to 
continue to live separately, they arranged for convenience that 
Baswantrao should mariage and enjoy the profits from the. Hallikeri 
lands, But there is not sufficient evidence of a change of status or 
partition which would be, from the point of view of the family, a 
very different matter, , The appellants here have taken up the same 
position from 1914 Onwards that Somipp2 haitakenii rgró; The 
learned Subordinate Julge appeirs to have been largely influenced 
by the decision of the Revenu: Authorities, The latter, however 
might*appropriately decline to interfere with the possession of the 
widows and leave it to the appellants to move the Civil Courts, as 
they have dene. 


I am of opinion that in this case the delinitian of shares or nier 
the mention of divisio: in the revanue papers of Hallikeri alone 
affords but very slight indication of an actual separatian ; Mageshar 


* Baksh Singh v. Ganesha, (1) and, taken with the other circumstances 


such as separation in commensality and loans on the security of 
Hallikefi lands, is not.. particularly. in view of Basgantrao's own 


e statement in xgt1, such an unequivocal and clearly expressed inten- 


(1) (1919) L. R. 47 1. A 57; I. L. Re 42 All. 368. 
he f ê k [Li ` + 5 : 
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tion as to justify an ghierenes of separation : Suraj Narayan v. 1gbal 
Narayan (1). 
Against the judgment _ of the High Court the present appeal 
was preferred to His Majesty in Council, 
A, M. Dunne K. C, and C. J. Colombos for the Appian: l 
E, B. Raikes and M, M. Bhat for the Respondents, 
Their Lordships’ judgmənt was delivered by 
. - Sir Binod Mitter :—-This is an appeal from a decree of the 
High Court of ‘Judicature at Bombay dated the 15th September, 


1925, reversing a decree of the Subordinate Judge of Dharwar 
dated the 25th June, 1923. 


The following pedigree will show the relationship of the parties 
to the litigation and their ancestors ;— 


Dod-Baswantrao, d. 1893. 
| 


-w -- 





Somappagowda ES Baswantrao 


| | i 
Nilapagowda -  Fakirapagowda i First wife 
a ee . Plaintiff No. 1 Gangabai’ 
2 2 | R i Defendant No. ı 
a EA | 





— 





* 
` 


| i ; 
I rbasapgowda Birtane Culiapp? Second Virupax Shasiaretedd 
£ rot wife, > Defendant Defendant 
Basawa No. 3 No. 4 
Defendant Alleged adopted 
No. 2 sons. 


Dod-Baswantrao died in 1893. He left two sons, Sotiepea. 
gowda (hereinafter referred to as Somappa) and Baswantrao, 
Dod-Baswantrao owned and possessed considerable watan land 
in. the villages of Hallikeri and Annigeri, Bhadrapur and Basapur, 
Somappa died.on the 28th February, rgtz, and Baswantrao on the 
uth October, 1g1t, Baswantrao left two widows, Gangabai, 
Defendant No, 1, and Basava, defendant No, a. Gangabai is said 
to have adopted either the ardor 4th defendant : în litigation 
between them a compromise was effected by which the adoption of 
the 3rd defendant was upheld. 

Only two questions have been debated before the Board, and 
they are (1) was there a partition between Somappa. and Baswantrao ` 
between: the years -1898 and 19oo, and (2) are the plaintiffs (the 
respondents ip this appeal) entitled to a declaration that Gangabai 
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` "After Dod-Baswantrao's death Somappa lfecame patel and he 
appointed Baswantrao, as he was entitled to do, his deputy, who 
resided at Hallikeri and acted as the officiating fa/e/ there from 
I9o2 to IÇII. 

On the rsth and 16th September, 1896, two self-reducing mort- 
gages were executed by Somappa and Baswantrao jointly of land 
situated in Bhadrapur and in Hallikeri, 

It appears that from and after the 9th June, 1898, various sums 

were borrowed by Somippa on his own personal responsibility, and 
ultimately he executed two self-reducing mortgages, both dated the 
26th September, 1905, of lands „situate in Bhadrapur -and "Basapur, 
During this time Somappa was living apart. from Baswantrao. These 
last two mortgages recited the previous loans incurred by Somappa. 
On the 2nd July, 1900, Baswantrao mortgaged some lands in Halli- 
keri, describing them to be in his sole ownership and his sole enjoy- 
ment and appropriated the moneys so raised to hisown use, From 
the last-mentioned date down to the gth December, 191o, Baswant- 
rao on many occasions transferred various other plots of land in 
Hallikeri‘by executing instruments of mortgage and lease and appro- 
priated the consideration thereof to-his own use, and in many of 
them he asserted that he was. the sole owner of such land and that 
the same were in his sole enjoyment, 
' After the death of Baswantrao in October, “i911; the lands in 
Hallikeri came into the possession of his widow Gangabai. If 
there had been no partition between the two brothers, then the 
estate would have survived: to the descendants of Somappi, as 
Baswantrao left no male issue, z - 

It appears from the entries in the record of rights and the muta- 
tion registers prepared and kept under Bombay Act 4 of 1903, that 
Hallikeri was recorded as being in the possession of Baswantrao by 
virtue of private partition, A large number of. such entries extend- 
ing over several years have been exhibited:in this case and placed 
before their Lordships, , z 

On the death of Baswantrao the name of his widow was entered 
in the mutation, register, and the reason given- for such mutation 
was the separation of the two brothers; > ^: > ce . . 

. Tt will be sufficient if their Lordships, by way of liastration, 
refer to one entry only, namely, Survey No, ro3 in: the: Hallikeri 
record of: rights (see p..207 of the record), Baswantrae is described 


* there as the separated younger brother of the Inamdar, f e. 


Somappa, and the reason of the transfer from the name of Somappa-~ 
to that of Baswantrao was given as private partition, There is a- 
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—— 


reference in the.regfster of the record of rights to the mutation 
register of r9tr to 1912, which also states that private partition had 1929. 
been effected between the two brothers. Gangabai Kom 
It appears from a perusal of the Act and the rules framed there- Baswantrao Desai 

under that the Act imposed on the officers concerned the duty of Fakirgowda Somap- 

making the most careful public enquiry before recording any entry,  Pagowda Desai, 

Further, there are provisions for checking from time totimethe Sir Binod Mitter. 

correctness of entries made to prevent incorrect entries remaining mE 

on the records. 

Section 3 directs the preparation, revision and correction of the 

record of rights and register of mutation. Section 3, clause 1(a), 

directs infer alza the preparation and the maintenance of a register 

containing the names of persons who are the owners, holders, mort- 

gagees, landlords and tenants ofthe land. Sub-section 3 directs 

that there shall be kept a register of mutations. Section 4(1) directs 

that any person acquiring land by partition shall report in writing 

his acquisition of such. right to the village accountant within three 

months of the date of such acquisition, Sub-section 5 requires the 

village accountant, on receipt of such report, to give notice in writ- 

ing of the same to all persons appearing from the report to have any 

interest in the subject matter thereof and to enter such report in his 

register of mutations, Rules were framed under the Record of 

Rights Áct and Rule 2 requires the village accountant, as soon as 

the preparation, of the record has begun in any village, to cause 

notice ther. of to be published by beat of drum throughout the 

village and,to post a copy ofthe notice ina conspicuous place in 

the village Chav Ji and to make an entry atthe foot of the record to 

the effect that such notice has been duly published. Various other 

duties were impo;el by the Act and the rules framed under it upon 

the persons responsible for the preparation of the record, and to 

give wide publicity to such preparation. These entries were pre- 

pared by public servants in the discharge of their official duty, and 

they are relevant under section 35 of the Evidence Act*to prove the 

facts recorded therein, After the Act of 1903, the Bombay Act of , 

1913 was passed, and unler section 135 (f) the enfries recording e 

Gangabai as the owner are presumptive evidence of title in her 

favour, It has, however, been argued that the Act has no retros-° 

pective effect, and,therefore the entries which were made in r9ra in 

favour of Gangabai ought not to be treated as any evidence of her 

separate title, Itis not necessary for the purposes of this caseto eè 
' decide this point, because whether section 135 (7) of the” Act of 
1913 applied to the entries made before 1913 or not, they are 
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evidence of the facts recorded in them undet section 35 of the 
Evidence Act. Inthe next place, these entries are repeated in 
the mutation registers for the years 1918-1919, f. e., under the Act 
of 1913. 

Counsel for the respondenta contended that these entries in the 
revenue records have little evidentiary value on title, and relied on 
the cases Nageshar Bakhsh Singh v. Ganesha (1), and Gajendar 
Singh v. Sardar Singh (2). These judgments dealt with entries of 
a different character, and are no authority for the construction of 
the Bombay Act IV of 1903. Lord Shaw in delivering the judg- 
ment in Mageshur Bakhsh Singh's Case (supra), at p..69, said :— 

* Records of that character take their place as part of the 
evidence in the case, They do no more, Their importance may. 
vary with circumstances, and it is .not any part of the law of India 
that they are by themselves conclusive evidence of the facts which 
they purport to record. It may turn out that they are in accord 
with the general bulk of the evidence in the case ; they may. supply 
gaps in it, and they may, in short, forma not unimportant part of 
the testimony as to fact which is available. But to give them any 
higher weight than that might open the way for much injustice, and- 
afford temptation to the manipulatioa of records, or even of the 
materials for the first entry, ' 

Their Lordships do not ho'd that the entries made ünder the 
Bombay Act IV of 1903 arein any way conclusive, but they are 
evidence of the facts recorded therein. The pronouncement of 
Lord Shaw that the importance of revenue records varies with 
circumstances applies directly to the present case. "Their Lordships 
have already pointed out the manner in which entries under the 
Bombay Act IV of 1903 were made and the strict scrutiny to which 
they must have been subjected. The entries exhibited in this case 
spread over a series of years. The Act, as has been pointed out, 
contains careful provisions for the entries being checked from time 
to time, and "in the circumstances ofthis case the entries are in 
their Lordships’ opinion cogent, though not conclusive, evidence of: 
the facts recorded therein. 

It appears fromthe judgment of the High Court that the 
*laintiff-respondents, who were the appellants before that Court, 
argued that separate possession originated froma mutual agree- 
ment. between the two brothers to the effect that Somfppa should 


e enjoy the profits of Annigeri, Bhadrapur and Basapur, and that 


Baswantrao, the younger brother, should enjoy the profits of 
(1) (1919) L. R. 47 I. A. 57, (2) (1896) I. L, R. 18 All. 176. 
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Hallikeri, and the *High Court accepted this arguihent, There P. C. 
is no trace of any such agreement in the pleadiags, nor was any 1329. 
issue framed on this point, No evidence was led by the plaintiff- Mid 


: : ] Gangabai Kom 
respondents, nor did they cross-examine the witnesses of the Baswantrao Desai 


appellants on this point, Nilappa, however, in his application p p; gorda Spans 
dated roth Februiry, 1914, alleged that the lands in the possession  pagowda Desai. - 
of Baswantrao were given to him for maintenance in accordance sj, Binod Milter: 
with the practice ofthe family from ancient times, This matter ae 
was enquired into by the Mamiatdar, who decided against Nilappa. 
Nilappa appealed against this decision, but the Collector on the 
24th February, 1915, on appeal upheld the decision of the Mam/at- 
dar and the: matter was allowed to rest there. It seems to their 
Lordships that if there was a mere amicable arrangement and not a 
partition between them it would be most unlikely that, on the death 
of Baswantrao, the sons of Somappa would allow Gangabai to enjoy 
the whole property of Hallikeri,.as.it was said to be more valuable 
than the other three villages taken together. The plaintiff-respon- 
dents attempted to meet the effect of the entries in the record of 
rights by suggesting that the entries were made by Bahaguni (the 
village accountant) in collusion with Baswantrao who was the patel 
fronr 1902/11. 

It appears that, although a number of entries in the record of 
rights were annexed to the plaint, there is no allegation in. it that 
the same were made in c»llusion between Baswantrao and Bahaguni. 
These ‘entries were made after public enquiry, and it is impossible 
to believe that Somappa woull not have heard of them during his 
lifetime, -There was. no cross-examination suggesting that the 
entries were collusive, nor was any evidence led on this point. 
Bahaguni was nominated to his office by Somappa as his deputy, 
and was a friend.of his. ' Their Lordships are therefore unable to ° 
give any weight to mere suggestions of fraud and collusion based on 
suspicion without any evidence to support the same. The plaintiff- 
respondents alleged throughout that the partition was unequal and 
was therefore improbable, but it seems to their Lordships that, if 
the partition was improbable, the arrange ment of eseparate enjoy- 6 
ment of the properties unequal- in value lasting for a considerable 
number of years, and the’ acquiescence in the alienations by 
Baswantrao and the enjoyment ofthe property to the same extent 
by the widow of Baswantrao, is more improbable. 

. According to the case of the plaintiff-respondents, Hallikeri-was * 
more valuable than the three properties given to Somappa, and it is 
highly improbable that Baswantrao, who, according to this case, was 
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merely enjoying the land for his maintenance unlera family 
arrangement, would be allowed to have a bigger share than 
Somappa. It is still more improbable that after’ his death, his 
widow would be allowed to possess those lands. Every argument 
that has been adduced against partition on the ground: of its in- 
equality would apply with greater force against the arrangement of 
separate enjoyment, particularly s> as there were transfers of pro- 
perty on the basis of such arrangement. 

Counsel for the respondents placed great reliance upon a mort- 
gage of lands iu. Bhadrapur, dated 6th November, 1909, executed 
by Baswantrao in favour of Shamcharya, ‘The ‘ document, after 
reciting that Baswantrao and his brother Somappa had requested 
the mortgagee to advance a sum of R“. 5,000, purported to empower 
him to enjoy the property for 20 years commencing from: the year 
19í 1-12, © Somappa complained to the authorities that Baswantrao 
had no power to execute this mortgage, as the property belonged 
to him solely, and thereupon e»quiries were held by the revenue 
authorities, in course of which both the brothers and the mortgagee 
were examined. Somappa asserted that Baswantrao had no right 
of ownership over the land in question, but he also stated that their 
family was joint, Baswantrao said that Somappa and he were joint 
and that at Somappa's request he had executed the- deed. The 
revenue authorities heli that the mortgage was not a valid mortgage 
and they refused to recognise it. The learned Subordinate Judge 
algo held that this mortgage was a fictitious transaction, as Nilappa 
purported to pay back the said sum of Rs, 5,000 to the mortgagee. 
The High Court, however, placed very great reliance upon this 
document, 

It appears to their Lordships that Baswantrao at the time of the 
mortgage was heavily involved and had already repeatedly mort- 
gaged lands at Hallikeri, and if, therefore, he wanted further 
money on mortgage of lands outside Hallikeri, it is not difficult 
to see that, in order to make out a title to the mortgagee, it was 
necessary for him to assert that the estate was joint and that he 
had been requésted by Somappa to execute the mortgage. The 
Jatter statement, according to the evidence of Somappa, was false, 
Baswantrao’s statements, although fima facie admissible against 
the appellants as admissions, are clearly explained by the circgm- 
stances under which the mortgage was executed, SSomappa -no 
doubt said that the family was joint, but at the same time asserted 
that he was solely entitled to the property, This statement that he 
was solely entitled to the property is destructive of the supposition 
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that there had been no previous partition, At best Somappa's 
statement is ambiguous. As every item of property had not been 
partitioned, Somappa probably thought that the family was sti!l 
undivided.- Anyhow, this statement of Somappa is not such a clear 
assertion of the jointness of.the family as would induce their Lord- 
ships to hold, in the face of the other evidence i in thé: case, that 
there had been no partition. 

Subsequently there were other enquiries held by the revenue 
authorities, the result of which was that they maintained Gangabai 
in posseSsion of Hallikeri on the footing that there had been a 
partition, 

Their Lordships find the following facts established, viz , that :— 


(a) Yor a long period Somappa and Baswantrao Were separate 
in food and residence, 
(&) Baswantrao after 1896 kept one Fatima, a Mahomedan, as 


his mistress, and at first introduced her tothe family wada, Bou 
which she was removed to a cattle shed on the remonstrance of 


Somappa. 

(c) From 1898 Somappa began borrowing money on his own 
responsibility, and in 1905 mortgaged properties which were alleged 
to have fallen to his share and were in his separate possession, ani 
appropriated the income of the property to his own use, 

(d) From 1900 Baswantrao repeatedly mortgaged and leased the 
lands in Hallikeri and appropriated the proceeds thereof to his oyn 
use, He was in separate possession thereof up to the time of his 
death in rgrr, In most of the documents he asserted ‘that the 
lands in Hallikeri were in his sole owner ship and possession. 

(e) In 1907 he sold some lands in Hallikeri, Somappa com- 
plained against the sale, but his complaint was not recogni: ced by 
the Deputy Collector, and Somappa took no further steps to " vindi- 
cate his rights. 

(7) In the record of rights prepared under Act IV of 1913 and 
the mutation registers, Baswantrao was described as the separated 
brother of Somappa. à 

- (g) The suggestion that such entries were made by Bahaguni, 


the nominee of Somiappa, in collusion with Baswantrao, has wholly i 


failed. 

(4) The suggestion of the respondents that the separate posses- 
sion and apptopriation of the income of Basapur, Annigeri and 
" Bhadrapur by Somappa and that of Hallikeri by Baswantrao ori- 
ginated from mutual arrangement, as opposed to partition of these 


four properties, hag not beén proved, : 


Gangabai Kom 
Baswantrao Desai 


v. 
Fakirgowda Somap- 
pagowda Desai. 


Sir Binod Mitter. 
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P. C. (i) On the death of Baswantrao his widow Gangabai enjoyed the 
1929. properties at Hallikeri exactly in the same way as Baswantrao 
ges did. 

Gangabai Kom : ] ' f : 

Baswantiao Desai (j) That in the mutation registers prepared in 1918-1) under 


fabircouda Sami: the Bombay Act No, IV of 1913, Gangabai was recorded as the 
pagowda Desai. owner of Hallikeri, 
Sir Binod Mitter. Under section 135 (7) of this Act an entry in the record of rights 
reus and registcr of mutations is presumed to be correct unless the con- 
trary is proved. 

The learred Sutordinate Judge believed some of the Witnesses 
who were examined before him on the issue of partition, and the 
evidence of these witnesses has been corroborated by the docu- 
mentary evidence. Their Lordships see no reason to disagree with 
the Subordinate Judge as to his estimate of such evidence, and they 
are clearly of opinion that there had been a partition between the 
two brothers during their lifetime. 

There is evidence on the record that the ceremonies of the 
adoption of defendint No. 4 did in fact take place. There is, 
further, no dispute that there was a deed of adoption executed 
on the occasion of the alleged adoption of defendant No. 4. If, 
however, it were held that the defendant No. 3 had not been validly 
adopted, then there being no sufficient evidence to displace the 
adoption of defendant No. 4, the result would be that the adoption 
of defendant No. 4 would stand good, although as between defen- 
daht No. 3 and defendant N o, 4 the matter had been litigated and a 
compromise had been arrived at whereby defendant No. 3 had been 
declared to be the duly adopted son, and although from the date of 
such declaration on the 25th September, 1918, defendant No. 3 has 
been treated as the duly adopted son of Baswantrao by the members 

° of the {amily of Baswantrao. Their Lordships are of opinion that 
if they were forced to hold on the evidence that the adoption of 
defendant Na 3 is bad and that of defendant No. 4 is good, the 
result would be very curious indeed, Fortunately, on the evidence 

* their Lordships : are of opinion that the plaintiff-respondents have 

failed to prove that the adoption of defendant No, 3 did .not take 
eplacé, Ifthe adoption of defendant No. 3 took place, necessarily 
the adoption of defendant No. 4 would be bad. There is no 
doubt that onthe 28th July, 1914, every preparation had been 
made for the adoption of defendant No. 3, although defendant 
e No.4, who wasthe son of the brother of Gangabai, had been 
living in Gangabai's house for quite a long time. The letter 
written by Chanvirrappa Desai and others to Nilappa, the elder 
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brother of the 1st respondent, dated 28th July, t9īt4, clearly shows Po 
that they apprehended that defendant No.3 was going to be 1929. 
adopted by the widow Gangabai and “ that preparations for a feast a 


; A ; : Gangabai Kom 
were going on in the house, the sub Registrar will come, and that a — Baswantrao Desai 


large number of guests will assemble,” This letter shows in any fakiryowda Somap- 
event that Karvirappa "intended to give and Gangabai intended to pagowda Desai. 
take defendant No, 3 in adoption. Itis quite clear that on that ss, Binod Mitter. 
date sbe,did not have any intention of adopting defendant No. 4 or = 
any other person belonging to her husband's family. If, therefore, 
every prebaration had been made for adopting defendant No. 3 and 
the widow was willing to adopt him, itappears to their Lordships 
that very strong evidence is not required to prove the adoption of 
defendant No. 3. In their Lordships’ opinion, there is ample evi- 
dence to prove the adoption of defenlant No. 3. No doubt the 
evidence of Gangabai and of the priest Chenviraya has got to be 
received with great caution, but there is also evidence of other wit- 
nesses, some of whom are quite respectable, proving adoption. 
The learned Subordinate Judge before whom these last-mentioned 
witnesses appeared has believed them, and their Lordships accept 
such evidence. There is the further fact that there was a deed of 
adoption which was executed at night and attested by a large 
number of persoas, tvo of whom were examined in Court. The 
learned Subordinate Judge has believed them. The probabilities 
are in favour of the adoption having taken place, Their Lordships 
are not unmindful of some of the criticisms which the respondents’ 
Counsel very forcibly urged before them, but, after carefully con- 
sidering them, they are of opinion that the plaintiff respondents 
have failed to disprove the adoption of defendant No. 3. 

Their Lordships therefore are of opinion that the judgment and 
decree of the High Court should be reversed and that ©f the " 
learned Subordinate Judge restored. The appellants are entitled 
to their costs, and their Lordships will humbly adviseeHis Majesty 
accordingly. 

Hf, S. Z. Polak; Solicitor for the Appellants. 


T. L. Wilson & Co, : Solicitors for the Respondents, : 
K, J. R. Appeal aliowed, 


o*Karvirappm was the natural father of defendant No. 3.~k. J. Re ° 
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into operation after the devisee has so inherited— Conditions sub. 
` sequent ; see Will ji is 

Abstract of title - Condition in sale by Registrar that objection to title to be 
: preferred within certain time—No objection within time ; see Title to 
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Act III B. C. of 1867, Secs. 1, 3, 4, 5, 6 sdk vė 
— I!I B, C. of 1867, Secs. 3, 4,5, 6 - 

— IB.C. of 1885, Sec. 16. * d 

— VIB. C. of 1919, Secs, 6 (1), 7,21 m T 
—— III, B. C. of 1923, Sec. 175, Sch. VI, item No. 18 SN ies 
—— 111 B. C. of 1923, Secs, 271, 278 (1) (b), 488 b 


Adjudication order—/rovincial Insolvency Act Secs, 28 ( as 34, 61 (3)—- 


LI 


Adjudication order~—Debts accrued before and after adjudication 
order—* Debis proveable under the Act '— Obligation for the debi— 
e Determining factor— Expenses of administration or otherwise '— 
Priority. 


Under Section 34 of the Provincial Insolvency Act, the debt to be prove- 


able must accrue before adjudication, but if it accrues after adjudication 
and before discharge it is proveable only if the obligation giving rise to 
the debt was incurred before adjudication. 


On the 26th August 1925 one T, as proprietor of a Firm applied that the 


said Firm might be adjudged insolvent. One of the scheduled cieditors 
was the Official Trustee of Bengal for the estate of one M, the landlord 
of the shop ofthe Firm and Rs. goo was said to be due to him on 
account of rent. for 3 months from May to fuly 19:5 (at tlie rate of 
Rs. 300 per month). Oa the 28th August 1925 an interim Receiver 
was appointed but he was not directed totake possession of the estate 
of the insolvent, On the oth December 1925 the Official Trustee ina 
petition before the Court in which he brought to its notice of ‘the 
above dues and that since the appointment of interim Receiver rents 
at the rate of Rs, 300, per month was accumulating and he prayed for 
payment of the entire amount at that rate up to December and further 
prayed that the premises might be vacated. Onthe 16th April 1926 he 
made another petition claiming the entire rent up to date and made 
similar prayers as before. On the oth July, 1926 the Court ordered him 
to wait till the order of adjudication was passed. On the 17th August 
1926 the adjudication order was passed and the interim Receiver was 
appointed Receiver after adjudication and he came into possession of 
the Insolvent's property in the eye of law. On the 12th March 1927 the 
said creditor made a petition similar to previous ones and sought for per- 
mission to sue the Receiver. On the 3rd September @ourt ordered notices 
to be given to the Official Trustee that the premises wonld be vacated 
by the end of the month. Inthe meantime the Insolvent's properties 
were sold and the Official Trustee applied for payMent of his entire dues 
out'of the same. 


e . 
Held, that in this case there was no such antecedent obligation which 


accrued for the liability to pay rent for the period alter the adjudication 
ard,the debt in respect of such rent is not a proveable debf. 


Held, further that under the circumstances of the present case the amoupt ) 


of rent due to the Official Trustee for the period from io August 
1926 to the 3oth September 1927 will be treated as f expenses of 
administration or otherwise? within the meaning of Section 61 Sub- 
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Adjudication order—( Contd.) 
section (3) of the Provincial Insolvency Act and’ will be -given priority,. 
while the rent due to him from the :st May 1925 to the 16th August. 
1926 will rank asa debt proveable under the law-and in respect of 
which the appellant will make parf passu with the other creditors who 
may have pioved the debts. The Official Trustee of Bengal v. ° 
Kissen Gopa! Behami 2050 in »" 394 


Administration amongst the whole body of share-holders—Company issuing 
a share credited with a definite sum as paid thereon-- Aggregate amount 
available for division ; see Income tax d -— : Vus «489 


Admissibility —7ndiam Evidence Act (I of 1872) «section 32, Sub-Sec. (3), 
section 33—Statement against pecuniary or proprietary interest of the 
person making it—Adverse party must have both the right and the 
opportunity to cross-examine— Matter in tssue tn both the proceedings, 
not substantially the same—Adoption alter some fifty years after the 
death of the husband—Power te ss probandi—Strict proof — 
essential. © - 

In section 33 of the Indian Evidence Act, 1872, which requires that '* the 
adverse party in the first proceeding had the right and opportunity to 
cross-examine ", the word ‘‘ and” cannot be read as “or”, The 
true meaning of the section is that the adverse party had both the nens 
and the opportunity of cross-examining.. : 

Where a power to adopt is exercised by the widow some fifty years after 
the death of her husband, a very grave and serious onus rests upon the 
defendant who seeks to displace the natural succession of property by 
relying on his adoption. 

After such addħtion in pursuance of a power to adopt as stated above, the 
widow applied to the Revenue Court and obtained mutation of the 
name of the boy in place ef her Own in the revenue papers. In her 
evidence before the Commissioner in the mutation proceedings she stated 
that she had her husband's authority to adopt : 

Held, that the evidence of the widow in the mutation proceedings was not y 
admissible, eith& under section 32, sub-sec. (3) or under section 33, of 
the Indian Evidence Act, 1872. Dal Bahadur Singh v, Bijai 





Bahadur Singh e bn T 230 
À doption after 50 years after the death of husband—Burden of proof; sre ' 
Admissibility is "T" 230 
e 
—— by widow—*'* Giving and taking ’ of the adopted boy—Proof of | d 
performagce ofeprescribed ceremonies ; see Evidence ive ins ' 592 





—— by widow without express authority of her husband—-Migrating 
family retaining its law of origin—Family governed by Benares School 


Kl Hindu family~Agarwalla Marwaris residing in the Bombay Presi- - ; 
p “dency @ see Hindu Law 3 tes 237 
Adulterated article ot food advertised —Food for human consumption— 
Purchaser’s knowledge of adulterat'on ; see Adulterated food i 22" 


* 
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e 
Adulterated food--Bengal food Adulteration Act (VI B. C. of 1989) 
Section 6 (1), 7, 2 —' Articles), meaning of— Articles of food —Saie 
for. human consumption — Presumplion— Act. to be liberally consirued— 
Mixed character of the article of food advertised —Sale for human con- 
sumption, tf an offence. 

Articles mentioned in Section 6 of the Bengal Food Adulteration Act are 
presumed to be’ articles of food and the sale thereof inan adulterated 
condition is an offence and punishable under the Act irrespective of the 
fact that the purchaser knew the articles to be adulterated or otherwise. 

As the Act is intended for the safety of the people it should be construed 

e liberally. 

The sale of an article of food for human consumption even if advertised to 
be of a mixed character is an offence under the Act. Rakhal Chandra 
Ghosh v. Purna Chandra Ghosh - i 

Adverse possession — Possession of co-tenants— Dispossession of a purchaser 
from co-tenant ; see Possession d ei 





possession against widow or daughter, binding against reversioner ; 


See Limitation - es a 


Advocate’s power to compromise a case—Matters collateral to action; see 


Counsel and client T sei 
Agency Rules —Zetition to High Court for review—Appeal to Privy Council, 
if competent, 


Rule 13 of the Agency Rules provides that '* All decrees passed by the 
Agency Commissioner on appeals from decrees of his subordinates shall 
be final, the High Court having the power on special grounds to require 
him to review his judgment as may be directed by them.” Upon an 
application presented to the High Court under the said Rule, ‘‘ praying 
that, on the grounds set forth therein, the High Court will be pleased 
to issue an order directing the Additional District Judge, Agency Divi- 
sion, Waltair, (i. e. the Agency Commissioner), to review his judgment”, 
the High Court allowed the petition, and setting aside the decree of the 
Additional District Judge, restored that passed by the First Court. 


Held, that an appeal to Pj Majesty in Council against the sgid order of 
the High Court was not competent, inasmuch as there had been no 
proper decree of the High Court which could be appealed in the ordi- 
nary Way. "There had been only a petition to reView and (notwith- 
standing the wrong phraseology of the order) what was said by the High 
Coutt was practically a direction to the Additional District Judge to 

* review his judgment. Sri Rajah Nallaparaiu Miria AtchuTharama 
Raju Garu v. Kruttiventi Perraju Garu i e v 

Agreement, if constitutes mortgage or charge —Agreement to advance 
monies to company on security of moveable and immoveablg properties — 
Promise by company to execute regular deed of mortgage—Agreement 


not registered either with the Registrar of Joint Stock Companies bc : 


with the Registrar of Assurances ; see Mortgage MET 
——— — ——, relinquishing right to have wakt declared void; in considera- 


227 


424 


23 


309 


76 


581 
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Agreement —(Conid.). . 


tion of payment of annuity by Mutwalli and confirming the invalid wakf, 








if valid ; see Invalid Wakt a ee 151 
—— to compromise, how to prove ; see Counsel and Client ik 409 
— to compromise a suit by the legal advisers of parties; see 

Counsel and client aie s 309 


to stifle prosecution —Unlawíul consideration ; see Awaid oe 400 








Alienation by Hindu widow for maintenance claims of illegitimete sons of 

property, if and when binding upon reversioners ; see Hindu Law nea ER 
Allegations in complaint—Forged receipt— Taking away document after 

disposal of proceeding ; see Enquiry "E "T n 51 


Allotment, communication of, to proposed share-holder ; see Executory con- 
tract to allot shares vee ai 439 


—— — of shares, mere, upon an application, if constitutes fer se, a con- 
cluded contract ; see Executory contract to allot shares ‘iv rii 439 


Annuity secured by agreement relinquishing right to have wakf declared 
invalid, in consideration of payment by Mutwalli,if to be decreed—No 
prayerin suit praying for possession on the ground of invalidity of 
Wakf, see Invalid Wak .., aes ees ees - 131 


Appeal Court, duty of—Decision of Criminal Court correct in substance ; 
see Trial, if vitiated b T TE i "P I71 


Appeal to Privy Council—Crvet Procedure Code (Act V of 1908,) section 
110—Value cf subject matter of suit in Court of first instance— Whether 
interest ore mesne profits subsequent to institution of suit can be 
added. 


In the first part of section 110, Civil Procedure Code, 1908, in the expres- 
slon ** the amount or value of the subject matter of the suit in the Court 
of first instance must be ten thousand rupees or upwards, and the 
amount or value of the subject-matter in dispute on appeal to His 
Majesty in Courftil must be the same sum or upwards”, the word ‘‘and” 
means and cannot be read as “for”, so that each of the two conditions 
has to be separately fulfjled. 


In computing (for purposes of the above section) the value in the 
Court Of first instance, neither interest nor mesne profits from the date of 
the institution of the suit (5 the date of the decree of the first Court, 
can be added. Gudivada Mangamma v. Maddi Maha-* 
lakshmainma om iet 168 


=m Privy Councit, if competent— Order of High Court setting aside 
the decree of the Additional District Judge and restoring that of the® 
emp frst @ourt, on a petition praying for an order directing the Additional 
Diŝtrict Judge, Agency Division, Waltair to review his’ judgment— 
Agency rules, rule 13; seeAgency rules ss ia ne 26 
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Appellate Court, first, &ndiag of, upon a question, of fact, when final and 
conclusive ; see Second Appeal in i ES i I 
— 2. — Court, if competent to decide question of limitation when no 





` issue framed on the point ; see Limitation T ese 136 
——— Court, reversal by—Finding of fact by trial Court. which heard 
the witnesses ; see Breach of Contract in ise ET 105 


Application for appointment of Receiver with power to sell immovable pro- 
perty—- Departure from the general scheme of the Code of Civil Proce- 

. dure; see Receiver sii S m iis -— 209 
to sell immovable property, where to be made appointment of 








9 Receiver with power to sell is the most appropriate course; see 
Receiver jas m " TS eee I 209 

Arrangement, tripartite, effect of— Promissory Note.—Agent ; see Liabi- 
tity x one T" s.. Vis - 56 


Assets, sucplus--Winding up,— Company issuing a share credited. with a 

definite sum as paid thereon ; see Income tax = T is 489 
— — — treated as assets of the firm —Attachment before judgment—No 

objection raised that the property a ttached was not the property of the 

firm ; see Decr2¢, execution of vis -— iex s 30 
Assigament, covenant against —Éxpress power to underlet in lease ; see 

Forfeiture sn see fies T T "m I20 
Auctioaepurchaser under the Revenue Sale Law, Law can obtain posses- 

sion of property on which there is aa incumbrance ; se? Ejectment 320 





„ ——- ———. under the Revenue Sale Law, position of, analogous to 
that of a landlord whose tenant has incurred a forfeiture ; see Eject- 


ment waa evn wee eee wee vee 320 


Auction purchasers, positions of under Revenue Sale Law and Heugal 
Tenancy Act ; see Ejectmen* des CN 320 

Award-—Agreement to refer to arbitration —Indian Contract Act (IX of 1872 ) 

' section 23 —Unlawful consideration—dAgreement to stifle prosecution. 


If it is an implied term of a reference to arbitration, and a subsequent 
agreement executed to give effect to the arbitrator’s award, that a crimi- 
nal complaint for a non-compoundable offence would not be fiftther pro- 
ceeded with the award and the agrzement are invalid, being opposed to 
public policy and founded on an unlawful consideration, (sec, 23, Indian 
Contract Act, 1872), and it is immaterial, for this purpose, whether in 
view of the dismissal of the complaint by the Magistrate under sectiow 

3 of the Criminal Procedure Code without issuing process, a prose- 
-cution within the meaning of the Code had not, in point of law, been 
started : Kamini Kumar Basu Thakur v. Birendra Nath Basu 
Thakur xs € T ls T T 400 


@arsote Raj, a non-resumable shikmi or shamilat taluk, ang not a jagir 


e 
' tenure under the Ramgarh Raj ; see Res judicata oe Came 


Bench taking the Criminal Appellate and Revisional M E the High . 
Court is authorised to entertain applications in connection with orders 
under Secs, 195, 476 Criminal Procedure Code ; see Jurisdiction i-o 45 
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Beneficiary, principal, taking leading part in the preparation of Will— 
Circumstances arising suspicion—Onus probandi ; see Probate of Will ... 130 
Bengal Ferries Act, Sec, 16 —'* Distance ”, measurement of—Reference 
to water frontage ; see Ferry i T 199 
Bengal Food Adulteration Act, Construction of eo vs 227 
» Sec. 6—Articles are presumed to be arti- 
cles of food—Sale of food in an adulterated condition— Purchaser's 

















knowledge of adulteration ; see Adulterated food "a Les 227 
Bengal Gambling Act, Secs, 3 and 4, offences under, ingredients; see 
Common gaming house sve Tm 224 


a, = 








—— , Sec. 6, presumption under— Requirements under . ® 
section 5 of the Bengal Gambling Act not strictly complied with —Use 
of premises as a common gaming house ; see Common Gaming House | ... 224 








——, Sec. 6, presumption under, when arises; see 


















































Common Gaming House d 224 
Bengal Public Gambling Act, Sec. 5, defective warrant issued under, 

effect of ; see Common gaming house = xui 396 
PA , Sec. 6—Presumption, when arises; see 

Common gaming house one m 396 

Bengal Tenancy Act, applicability of—Tenancy of tank ; see Shebait iis 25 
— , Sec, 22—Purchase of occupancy holding by a co- 

sharer landlord, effect of ; see Burden of proof T TN 193 
» Sec 22 -Purchase of superior interest before or 

after 1907 3 see Burden of proof T. id 193 
—— —— , Sec. 22— Tenant to prove that the purchaser was a 

co-sharer ; see Burden of proof iei isi 193 
dies ——, Sec. 532—' Area'— Share in a plot; see Rent, 

enhancem$nt of T iwi 485 
— ——, Sec. 52—~Tenancy composed of some definite plots 

and an undivided hus in another plot : see Rent, enhancement of .. 485 


——-, Sec $2 —- Undivided share ; see Rent, enhancement 
of di i 435 











—, Sec. 52, enhancement under, when can be claimed ; 
































. 
see Rent, enhancement of säi vas 485 
—- — , Secs, 104 H, 111 A—Suit for declaration by tenant 
as regards his status; Se Second Appeal ac T I 
——— —w— —— , Sec. 1035-— Tenancy composed of undivided share— 
e Landlord claiming enhangement or settlement of rent— Claim untenable ; 
P see Rent, enhancement of on er . 485 
e PR 
— s ——, Sec. 1og A, applicability of—Claim for additional 
rent for additional area ; see Stamp ave m 569 
—— , Sch. 111, Art. 3—Dispossession— Entry by some e 
um» of PS co-sharer ig on the discontinuance of possession by the 
owner ofa non-transferable occupancy holding ; see Limitation bis 36 
Bombay Land Revenue Code, Sec, 135 (j), added by Bombay Act IV of 
1913—Entries made after the year I913— Presumption ; see Evidence .. 592 
e 7 e ` * i 
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e 
Breach by pu:chassr— Contract. for sale of immoveable property—Contract 
providing no time for completion—Payment of earnest money on the 
date of contract —Receipt of earnest money providing date of comple- 
tion—Purchaser postponing completion for his convenience-—Vendor 
giving time for completion ; see Breach of Contract is j 
Breach of contract—Indian Contract Act (1X of 1872), Sec, 24: Paaliy à or 
liquidated damages—Contract for sale of immovealle property— Proof 
of actual damages essential —Vendor giving four day's time to purcha- 
. ser to complete the contract— Breach by purchaser—Omission to question 
witness in examinalion-in-chief to contradict case set up by opposite 
eparty—Finding of fact by Trial Court, which heard the witnesses— 
Reversal by Court of Afpeat. 


A contract for the sale of immoveable property for the sum of Rs. 105900 
provided, infer alia, thatthe purchasers were to pay Rs. 500 earnest 
money, and '' the party retracting from the contract shall pay Rs 10,000 
as Pashemana (damages).”? The purchasers having broken the contract 
the vendors re-sold the property to another person for Rs 104:00, and 
instituted a suit against 'the purchasers, claiming the Rs. 10,000 and fur- 
ther damages : 


Held, that the effect of section 74 of the Indian Contract Act, 1872, was to 
disentitle the plaintiffs, to recover simflicitor the sum of Rs, 10,090, 
whether penalty or liquidated damages and that the plaintiffs must 
prove the damages they had suffered. That the only evidence of loss 
was that of the loss on re-sale of Rs. 1000, and the plaintiffs having 
already received Rs. 500 by way of earnest money, their actual damage 
was Rs, 500, for which sum they were entitled to a decree. 


On the 19th February, 1924, the parties entered into a contract for sale of 
certain immoveable property. : No time was fixed for completion but on 
the same day the purchasers paid the earnest money and were given a 
receipt which provided that the balance of the purchase-money should 
be received before the sub-registrar and the sale-deed registered within 
a month, The purchasers postponed completion from time to time for 
their convenience, and eventually the vendors onthe roth May senta 
telegram to the purchasers giving them four days to complete and that 
in default the vendors would sue for specific performance or damages, 
The purchasers having ignored the telegram, the vendors on the oth 
June re-sold the property to another party at a loss, and sued the pur- 
chasers for damages : 

Held, on these facts, that the plaintiffs were entitled to succeed, the pur- 


chasers being responsible for the breach of contract. 9 % 


When a party desires to contradict the case set up by his opponent and 
calls a witness who is in a position to depose to the essential facts, it is 
thefduty of the party calling such witness to obtain the contradiction 
from him in examination-in-chief. If he fails to do so, and the Opposite 

, Party does not raise the question by cross-examination," no inference ° 
adverse to the latter can thereby be legitimately drawn, 


e [] e 
` 
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Breach of contract—( Con:d.). 

On a pure question of fact, the finding of the Trial Judge, who saw and 
heard the witnesses give their evidence, ought not to be lightly disturbed 
by the Court of Appeal. Bhal Panna Singh v. Firm Bhai Arian 
Singh Bhajan Singh Surjan Singh i 


** Britti ", meaning of ; see Possession, suit for E 

Burden of proof — Deed of endowment executed by Pardanashin lady ; see 
Undue influence 

Burden of proof—Legal necessity—Sale by Hindu widow of ies deread 
husband’s property ; see Hindu Law is gus 

-——- —- of proof— Power to adopt exercised 50 years after the death of hus- 
band ; see Admissibility ET " 

—— -— of proof—Piincipal beneficiary taking leading part in the prepara- 
tion of Will—Circumstances arising suspicion ; see Probate of Will 





of proof— Sale of equity of redemption to mortgages ; see Mortgage, 
redemption of wat 

——— —— of proof— Suit to set aside a Kabala executed by an ignorant 
woman ; see Finding of fact 

Burden of proof — Tenant, tf a raiyat—Bengal Tenancy Act ( Vil of 1885 ), 
Sec. 22— Purchase of occupancy holding by a co-sharer landlord, effect 
of. 

It is forthe tenant to prove that he isa raiyat, if he hasto begin by 
admitting that his tenancy in origin was an under-raiyati, 

The burden of proof is on the tenant in trying to bring the case within the 
second clause of section 22 ofthe Bengal Tenancy Act before amend- 
ment in 1907, to show that at the time the occupancy raiyati interest 
was acquired, the pu chaser was a co Sharer in the Howla. 

If the purchasesof the superior interest was made after the acquisition of 
the interest of the occupancy raiyat in 1897, the case would come within 
the explanation of the original section 22 of the Bengal Tenancy Act; 
but if the purchase was made before, the case would come within the 2nd 
clause of section 22 and the occupancy right terminated. Gorai Mollah 
v. Panchu Halder sii 


Buyer, Vieh of Transfer of Property Act (IV of 1882), section 55 Sub- 
section (1) Cl. (g)— Provisions if can be enforced against the vendor 


without an express coveneani—Covenant not implied in a registered sale 
deed—Limitation Act (1X of 1908) Art, 1:6 —Applicability. 
The provifions under section 55 Sub-section'1 Cl. (g) of the Transfer of 
? Property Act are such as can@ot be enforced agai nst the vendor, without 
f an express covenant in the registered deed, after the completion of the 
purchase. 


Where there is an implied covenant arising out of a deed which is in 


writing and registeréd the period of limitation would be governed by © 


eame Article 116 of the Limitation Act, But where there is no such implied 
covemant Art. 116 €&as no application. Bidhu Bhusan Pa! Chow- 
dhury v. Umesh Chandra Banerjee sas 
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Calcutta Municipal Act, Sec. 175, Sch. VI, item ‘No. I8—*' Carrier ”— 
Motor bus carrying passenger ; see License m vis 














~ , Sec. 278 {(1)—Requísition to the owner for pro- 
viding accesstoa privy ina particular manner—Non-compliance ; see 
legality kiss i 
, Sec. 278 (1) (b) —'* Take such other order ” ; see 
Wiegality è . -— 


— á— tia 








eee 


Cause of action, survival of, against executors and administrators of deceased 
* Hindu wrong-doer—Legal Representatives Suits Act, Sec. 1—Probate 
and Administration Act, Sac. 89 ; see Limitation se von 
Chatges of professional misconduct—Strict proof essential— Inference 3 sze 
Professional Misconduct in 5i 
"Chota Nagpur Tenancy Act, 1908, Secs, 84, 87 —Presumption of correct- 
ness of entries made in records of rights—Onus of rebuttal on party 
impugning their correctness ; see Res judicata ‘ee m 
Civil Procedure Code, Sec. i1—*' Finally decided "—Suit for rent— 
Question of defendant's tenure not dealt with in final judgment of ulti- 

mate Court of Appeal ; see Aes judicata m es 














, Sec. 11, if exhaustive 5; see Res judicata ids 











mam a — 


,Sec. 47—Payment underan erroneous order of 
Judge in part Satisfaction of decree, oat of Court- Order remaining 
unappealed—Suit for reference of money ; see Suit, maintainability of ... 














, Sec. 47— Question relating to execution between 
the decree-holder and the legal. representative o£ the deceased member 
of a frm consisting of one member only ; see Decree, execution of 














, Sec. 47—Representatioa in interest — Private 


transferee from a decree-halder auction-purchaser ; see Suit, maintain- 
is e 
ability of "m "m 














s Sec. 51—AÀ ppointment of Receiver as a form of 
execution ; see Receiver 





— — tees ———— 


, Sec. 51, to be read with sections 38 and 39 of the 
Code ; see Receiver " s 
; Sec. 64 - Purchase of property pending attach- 














ment by mortgagee —Mortgagee, if can set up mortgage as shield 
against execution purchaser ; see Possession, decree for a 














» Sec. 100 — Grounds for second dippeal; see Mort- 
gage, redemption of . wae ii 








— Á— —~, Secs. 100, 101— Title to land purchased in 


auction based on interpretation of various docurfents— Foundation of 


right4-Finding of Appellate Court, if of fact ; see Second Apptale œ 


— , Sec. r10 —Appellate Court adding certain direc- 














tions to Receiver ; see Leave to appeal 


* 
, Sec, 110—Conditions, necessary to be fulfilled — 











——7—— 
‘And’ ; see Appeal to Privy Council -— as 


€ 
3 Sec. rIo—Substantial question of law—Narrow 











-— 





construction of a clause in the cons:nt decree ; see Leave to appeal... 
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Civil Procedure Code, Sec. i10—Value of the subject matter in the 
Court of first instance, how computed—Interest or mesne profits from 
the date of institution of the suit to the date of the decree, if can be 
added ; see Appeal to Privy Council m ons 

» Sec, t15—Interlocutory order—Discretion ; see 














Receiver "T din 
, O- 21, R.,9o —Material irregularity in publishing 














or conducting a sale— Material misrepresentation of the value of proper- 
ties in the sale proclamation ; see Execution Sale - e 
;Q.21, R. go—Setting aside of execution sale— 
Non-service of notice under O. 21, R., 22 ofthe Code of Civil Proce- 














dure ; see Execution sale , m js 
———, 0. 21, R, 95-— Delivery of possession of auction 
sold property through Court, if necessary ; see Suit, maintaina bility of... 
———4, 0,23, R.3~—Discretion of Court to refuse to 






































enforce the agreement to compromise—!nherent power to check substan- 

tial injustice ; see Counsel and Client es see 
—ÀÀ —, Q0. 3o, R. 4 applies in. the case of a firm consist- 
| ing of two or more persons ; see Decree, execution of T tea 
—— ——— ,O. 30, R. 10 appliesin the case ofa firm con- 
sisting of one person; see Decree, execution of ae T 
—— - , Q. 20, R ro- Fitm consists of oue person; see 
Decree, execution of vis mM 


, O. 32, R. 3 (1)— Absence of formal order appoint- 





ing a guardian of the minor—Minor represented in the suit by his certi- 
fied guardian—Decree passed against minor, if binding ; see Icregularity 

o —— —— —-—, 0.32, R. 7~Affidavit of guaidian—ad-Zitem, 
when necessary— Comprom ise ; see Consent decree an soe 

Clog upon equity of redemption —Nort h-West Frontier. ZyYovince Painter 
Vil of 1901, section 28—f* Fustice, equity and good conscience " , mean- 
ing of —Applicalion of English Law— Transfer of Property Act (Aci IV 
of 1882), section 60—Stafutory right to redeem— invalidity of, as 
against mortgagor’ s assign. 

‘A direction in a statute (as, for instance, in section 28 of the North-West 
Frontier Province Regulation YII of 1901) that in cases not otherwise 
specially provided for ghe judges shall decide according to justice, 
equity and good conscience, is generally interpreted to mean according 
to the rules of English Law if found applicable to Indian society and 
circumstances. e 

A mortgagor hag a statutory right torcdeem on payment of the mortgage, 
money, any provision to the contrary in the mortgage-deed notwithstand- 
ing. Provisions in the decd limiting the interest of a mortgagor upon 


redemption and cénferring on the mortgagees on redemption an interest 


and atc thereforegroid, not only as against the mortgagor himself, but 
Khan Bahadur Mehrban Khan v. 


also as against his assigns, 
Makhna 


e 
gum. in the property, constitute a clog or fetter upon the equity of redemption 
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Clog upon equity of redemption, invalidity of, as against mortgagor’s assign ; 
see Clog upon equity of redemption eii i 
Common gaming hotuse—Fub//c Gambling Act (HI B. C. of 1867 ), Secs. 1, 
3, 4, 6— Presumption under section 6, when arises. 

Offences under sections 3 and 4 of the Bengal Gambling Act have for 
their foundations as one of the ingredients the fact that the place where 
the gaming goes on isa common gaming house within the meaning of 
the definition given in section I, 

. The presumption under section 6 of the Bengal Public Gambling Act will 

arise if the warrant authorises the search on the footing of the premises 

€ being a common gaming house, and when the search held under warrant 

has resulted in a find of the instruments of gaming. The reason of the 

presumption is that when the Magistrate is satisfied on the materials 

before him that the premises constitute a common gaming house, and 

there is the find, there isa rima facie case. The presumption of law 

, arises only in the peculiar citcumstances that are mentioned in the statute 
itself, 

Where the requirements of section 5 of the Bengal Public Gambling Act 
have not been strictly complied with and Magistrate does not say any- 
where in the proceedings that in issuing the search warrant he was 
satisfied that the premises were used as a common gaming house, the 
presumption mentioned in section 6 of the said Act does not arise and 
if there is no evidence showing that the premises were kept for the 
proft or gain of the owner of the house, the premises are not common 
gaming houses. Ganga Das Banerjee v. King-Emperor "m 

— gaming house, elements necessary for establishing ; See Common 





gaming house P T 
Communication of allotment to proposed share-holder ; see Executogy con- 
tract to allot shares us ses 


Company, by issuing a share credited with a definite sum as paid thereon, if 
becomes a debtor to its share-holder for any sum ; see Income tax 





——., if a debtor to capital ; see Income tax re 
Complaint—False evidence—Criminal Procedure Code ( Act V of 1898 ) 
Sec. 476— Express finding—AIn the interests of justice —Infewence. 

A Court should expressly find that **itis expedientin the interests of 
justice " that a complaint should be made into the offence of giving false 
evidence under section 476 of the Code of Criminal Procedure. 


Such an express statutory provision for a finding to be recorded is not satis- 
fied by inference which may or may not be drawreírom other findings of 
fact arrived at by the Court. Surendra Nath Jana v. Kumeda 

LÀ 


Charan Misra s in 
—————, allegations in—Forged receipt— Taking away document after 
" 


disposal of proceeding ; see Enquiry a o 
Compromise, agteement to, a suit by the legal advisers of parties ; see 


Counsel and client. e... s 
—————— , agreement to, how to prove ; see Counsel and Client i 
e e e 
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Compromise, by Hindu widow of maintenance claims of illegitimate sons and 
transfer of property to then in settlement thereof, if binding upon rever- 
sioners ; sec Hindu Law T as 


, fairly and honestly made, if can beset aside—Ill effect for 





minor ; see Consent decree 


——— — — —, if fairly and honesly made ; see Consent decree 

— —————, when can be set aside—Material facts concealed from Court ; 
see Consent decree ae 

Conditions— Directions as regards shebaits ; see Will = a 

Condition—Provision as to who should be shebait ; see Wil] ... id 

— — — —— as to location of the idol ; see Will "X 


Consent decree— Sui! to set aside Compromise by minor— Procedure — 
Civil Procedure Code (Act V of 1968), O. 32, R. 7—Lisfendens, doc- 
trine of—Notice—Compromise, if fairly and honestly made— Conceal- 


ment of material facts, effect oj —Censent decree not set aside—- Interest ` 


in property—Decree. 


Rule 7 of order 32 of the Code of Civil Procedure does not lay down any 
special form of procedure ; it is true where the facts have not been eluci- 
dated by evidence given in the case, an affidavit by the guardian-ad- 
litem setting forth the outline facts of the position and the general 
considerations in favour of the compromise should in general be required. 

It is the duty of the guardian-ad-litem to lay before the Cowt in one way 
or another, all the facts material to the decision of the question whether 
the proposed terms of settlement were for the minor’s benefit. 


The doctrine of Zispendens has little or nothing to do with the notice, 
The basis of the doctrine is that parties to a suit cannot be allowed to 
shorten the arm of the Court in dealing with the suit by transactions 
which if they were to be regarded at all would involve the presence of 
third parties and might extend the litigation indefinitely and cumber and 
entangle it without limit. 


Whether a compromise is to be regarded as fairly and honestly made must 
defend upon thefacts as they were laid before the Court. If fairly and 
honestly made and sanction fairly and honestly obtained from it, the 
compromise cannot be set aside merely because subsequent events have 
shown that from the infants point of view it has worked out ill. 


If material facts were concealed from the Court whether by negligence or 

design, a compromise can Be set aside. But the mere production of the 

¢ Minute qf the Court Officer does not prove that no information was 

given to the Court as to mortgages or that any information was withheld 

which upon a reasonable view of the case taken as a whole might have 
altered the conclusion arrived at by the learned Judge. 


mN plaintiff, unless he succeeds insetting aside a consent decree, has no 
intérest in the proferty in suit. i 


** A new decree which could only be regularly -made in a fresh suit was in 
r f 
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Consent Decree—(Contd.) 
the circumstances required in order to give effect to the rights of parties 
and do justice between them”, Sudhirendra Deb Manna v. 


Ranendra Ceb Manna io T 364 
Consent decree not set aside— Interest in property ; see Consent decree + ... 364 
Consideration—Promissory notez—Executant not receiving any considera- 

tion— Credit given to real debtor’s account ; see Liability n 56 
——————— , adequacy of, . for issue of fully paid up shares ; see Income 

_ Tax iss T 489 
Construction of documents constituting the foundation of rights claimed by 

e the plaintiff ; see Second Appeal . ue sis 162 
———— —-— of more or less similar words ina different Will which was 

adopted by a Court in another case ; see Will iá T 16 
—— —— —— of written contract—Conáuct of parties subsequent to agree- 

ment, irrelevant ; see Limitation s ET 527 
Constructive res judicata, principle of--Subsequent suit based on a different 

legal relation ; see Res judicata cé a 571 


l Contingent interest in the cropus of property, if transferable —Family 
settlement—Settlor entitled to income for his life and thereafter to be 
distributed between his widow and children—Some of the properties to 
be sold after the youngest child attaining the age of 20 and some on the 
death of the youngest child—Vested interest in the income of the pros 


perty ; see ‘Transfer - is I12 
Contract Act, Sec, 16 —Undue influence ; see Insolvency is "T 283 
-— —— —, Sec. 33—Implied term of reference to arbitration and sub- 


sequent agreement executed to give effect to the arbitrator’s award, that 

a criminal complaint fora non-compoundabie offence would not be fure 

ther proceeded with—Dismissal of complaint under section 204 of the 

Code of Criminal Procedure, without issuing process ; see Award ina 400 
———-——-, Sec. 46 —Contract for sale of immovable property subsequently 

varied orally—No time fixed for completion—Reasonable time ; see 


Limitation T T 537 
——— —— —, Sec. 74—~Contract for sale of immoveable property—Contract 
fixing the amount of damages, on breach—Penalty og liquidated , 
- damages Proof of actual damages essential ; see Breach of contract ... 105 
Contract, concluded—Mere allotment of shares upon an application ; sze 
Executory contract to allot shares E ia - 439 


——-——-— forsale of immoveable property —Purchaser's knowledge of exis- 
tence of prior contract for sale of the same property to plaintiff at the 


* date of registration ; see Specific performance , T 117 
—— —— — with a co-sharer landlord —Other co-sharer, if can Tm advangage "v 
. of such contract ; see Rent, enhancement of (es iss 485 
———— written, construction of—Conduct of parties subsequent to argu- 
méhnt, irrelevant ; see Limitation " ‘ei f 
Copyright—Infringement of—The Indian Copyright Act ( I of 1914) ), o? 


. Secs. 6, 2, 35— Work not original in. theproper sense bi compiled or e 
prepared from materials which are open to all—Damages. 
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Copyright —(Conéd.). 
Per Mukerji, $: The question in the present czse was not whether the 


plaintiff had a copyright in his book but whether there had been infringe- 
ment of that copyright, Infringing is defined in section 35 of the Copy- 
right Act as meaning the making of a copy including any colourable 

imitation, of the work, Whether a work is a colourable imitation of 

another is a question of fact. Similarity is a great point to be considered 

in this connection, but mere similarity is not enough. 


Per Guha, Y: The compiler of a work in which absolute originality is of 


necessity excluded, is entitled to make use of preceding works upon the 
subject, where he bestows such’ mental labour upon what he has taken 
and subjects it to such revision and correction as to produce an original 
work, It has to be determined whether in a particular case the work is 
a legitimate use of another man's publication in the fair exercise of a 
mental operation deserving the character of original work. 


Although in this case, it could not be said for certain that the defendant; 


“work was a mere imitation of the plaintiff's work, as there were differ- 


ences and improvements in the later publication, the impression was 
left that the defendants in their works had largely copied the plaintiff's 
book. 


Per Mukerji, f: Though similarity was to a large extent inevitable, and 


each one of the points of similarity might rot be worth anything, a con- 


. #omeration of many points of similarity constituted a strange coins 


cidence, pointed to the defendants having copied from the plaintiff's 
book. 


Per Curiam: The rights conferred upon the owner of copyright by séc. 


tions 6 and 7gf the Copyright Act are based on different grounds, that 


"under section 6' he has the usual remedies available where a similar right 


of property is infringed and can recover damages for the loss sustained 
by infringement or, if he prefers, payment of the profits resulting from 
piracy ; and that under section 7 he has an action of detinue in respect 
of unsold infringing copies and plates which by virtue of the section are 
deerged to be his oen property and an action for conversion in respect of 
such infringing copies and plates as may have been sold ; and furtlier 
that the measure of damages for conversion uader section 7 is not limited 
to profits but extends to the full value of the work converted. 


Where the plaintiff was given damages on the basis of his election, and 


» contention that he should be given damages under section 7 of the Copy. ` 


—! ——-——, infringement of— Work not original in the proper sense but ` 


~ 


one ee ulis rim 


was also given delivery of the unsold infringing copies and plates, his 


right Act @ould fot be entertained as his prayers were only in the alter- 
native. Mohini Mohan Singh v, Sita Neth Basak  .. x 


ompiled or prepared from materials which are open to all—Conglomera- 
of any points of similarity leading to the inference of copying ; see 

Copyfight ERN _ 

, infringement of—Work not original in the proper sense but 


* 
vee ane 
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Copyright —Con!4.). 
compiled as prepared from materials which are open to all— Damages ; 
see Copyright ue 
Copyright Act, Secs. 6 and 7—Rights conferred upon the owner of copy- 





right ; see Copyright "T ng 
—————— ——, Sec, 7, damages under, claim for, in the alternative— 
Damages awarded on the basis of election —Delivery of unsold infringing 
copies and plates ; see Copyright d à 
———— —- --, Sec. 35— Infringement of copy right—Work, ifa ealoutable 
imitation of another, a question of fact ; see Copyright "n " 
Cód-sharer landlord, contract with—Other co-sharer, if can take advantage of 
such contract ; see Rent, enhancement of ise ei 
—— — of joint land or his transferee, exclusive possession by, for more 
than 12 years, if ouster ; see Possession en i 
Cost of prosecuting guardianship application by the Society for the Protec- 
tion of Children in India ; see Guardianship - t 


Co-tenant, purchaser of interest of—Tenant-in-common ; see Possession... 

Counsel, if can compromise a case—Authority to appear upon an interlocu- 
tory application ; see Counsel and Client i 

Counsel and Client— Implied authority of counsel to settle and ug Nd: 
a case— Brief on interlocutory application—FPurdanashin client—Civil 
Procedure Code (Act V of 1908), O. 23, R, 3—Discretion of Court to 
refuse to record compromise, 

An agreement to compromise a suit must be established by general prin- 
ciples which govern the formation of Contracts, though there are special 
rules governing its enforcement by the Courts which arise out of its 
intrinsic nature. If the agreement purports to be concluded on behalf of 
one or both the parties by their respective legal advisers, the first two 
questions that arise, as on the formation cf any contracts by 
agents are:— - 

1, Had the agent, the actual authority of his principal, express or implied, 
to conclude the contract ? 

2. If no actual authority, had he ostensible authority soas to bind his 
principal against the other party, relying. on ostensible autherity ? 

An agreement to compromise a suit, however, almost necessarily involves 
recourse to the further jurisdiction of the Court in which the suit is 
brought to effectuate the terms of the compromise. And the third 
question is : — Will the Court where the suit is compromised give eféect 
to the terms agreed. ~ 

" An advocate in India, whether practising in the Presidency towns or in the 
mofussil, who derives his general authority from being briefed in 2 suit 
on behalf of a client, has implied authority to settle and compromise in 

all matters connected solely with the action in which he,has received a 

brief (but not in matters merely collateral to the action) unless he has 

received express instructions to the contrary from his client. e 

In the present case, the client was a ?wrdanashin lady who was kept fully 
and continuously informed (hroughout of allthe various stages of the 
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Counsel and Client-—(Cor:d.) 
negotiations preceding the compromise, and was fully and intelligently 
aware that her advocate was clothed with, and was in fact exercising, 
his authority to compromise the suit on her behalf : 

Held, that under these circumstances, it being proved as a-fact that the 
lady authorized the agreement made by her advocate on her behalf com- 
promising the suit, the compromise was binding on her. 

-Quere, whether a brief to appear upon an interlocutory application could 
of itself confer authority upon counsel ,so briefed to settle the whole 


action. 

Where it is established thata suit has been adjusted either wholly or in xi 
part by a lawful compromise, it is the duty ofthe Court to record the 
agreement of compromise and pass a decree in accordance therewith 
under O. 23, R, 3, Civil Procedure Code, 1908. l 

Semble: Although the words of O. 23, R, 3 do not in terms confer a 
discretion on the Court to refuse to enforce the agreement of compromise, 
the Courts retain an inherent power not to allow their proceedings to be 
used to work a substantial injustice. Sourendra Nath Mitra v. 

Srimati Tarubala Dasi m "n 309 
Court, if can go behind any account stated ; see Insolveucy ane - ` 283 
——-—, what would consider when it has to presume intention to keep alive 

prior mortgage ; see Mortgage m T 565 
Court's order appointing Receiver, effect of ; see Receiver o o s 209 
Covenant against assignment—Express power to underlet— Lease ; see 

Forfeiture ie "T 120 
— -.— —, implied, arising out of deed in writing and registered— Limitation 

Act, Sch, I, Art. 116 ; see Buyer, right of aes T. 538 


—~——— not implied in a registered sale deed—Limitation ; see Buyer, 
right of eee one 538 


Criminal cases— Zrioy Council, nct a Court of Criminal Appeal—Infringe- 
ment of statutory requirements of procedure——Irregularity in charge 
&c., not resulting in Substantial failure of justice. 


The®rivy Counc, in advising His Majesty, does not act in criminal 
matters as a Court of Criminal Appeal, and is not concerned to regulate 
procedure of Courts in India or to criticize what is mere matter of proce- 
dure. Their Lordships’ Board will not interfere merely because certain 
requirements of procedure were not satisfied unless there is anything that 
- outrages what is due to natyral justice in Criminal cases and the irregu- 
larity complained of has in fact occasioned a substantial failure of justice. , : 
Atta Mohammad v. The King-Emperor xi in 455 
riminal Procedure Code, Secs. 195, 476, orders under, if can be revised 
by the Bench taking the Criminal Appellate and Revisional business of, 
the High Court ; see Jurisdiction T" is 45 
Sees eee cha ere Sewer Cena Sec. 253—Issue of summons— Complainant not 
examined— Prosecution witnesses examined- Evidence, suspicious ; see 
Discharge - n wes 44 


- 
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e 


Criminal Procedure Code, Secs. 274, 537—]ury illegally constituted— 
Illegality, if curable ; see Jury trial s 


gus ey Si 





mmm nny Sec, 278— Choosing jury from English knowing 
person —Inherent power ; see Kidnapping m: TN 











~——-—, Sec, 326—Number of jurors to be summoned ; 
see Jury, empanelling of T 


— iy 











—, Sec, 326, if mandatory ; see Trial if vitiated ... 
—, Sec. 476—Complaint for giving false evi- 

dence—Inference from other facts as to ‘' expedient in the interests of 
s justice ” ; see Complaint 














——  Ó—— —À ae 





——-—, Sec. 476 — Bees: finding as to “ expedient in 
the interests of justice ?. Complaint for giving false evidence ; see 
Coinplaint 


———————— ——-— —, Sec. 476— Preliminary enquiry, if necessary ; 
see Jurisdiction 


ace —— 





—— — —— — , Sec. 476, complaint under—R ule discharged by 
High Court for waat of jurisdiction —Another Rule on th? same point 
granted by vacation Dench— Vacation Judges, jurisdiction of; see 
Jurisdiction sts 


— cee een —— ————, Sec. 476 (Bj— Àppeal under—Appeal, if can 


be summarily dismissed under O, 41, R. 11 of the Code of Civil Proce- . 


dure—Procedu:e to be followed ; see Jurisdiction d Un 
— — — —— —— --—-—, Sec, "ma cu of justice by 
failure to observe procedure laid down in the Criminal Procedure Code ; 
see Trial, if vitiated i “es 





—— ——————, Sec. 537—T rial with jury of nine persons by 
lot—Murder trial—Choosing nine persons out of I4 persons summoned 
to serve as jurors —No objection or challenge from accused ; see Trial, 
if vitiated s m" m 

Crown, remedy of—Second ferry erected without a license ; see Ferry 

Damages—Infringement of copyright—Work not original in the proper 
sense but compiled or prepared from materials which are open to all ; 
see Copyright : "s was 

——7- —— Penalty or liquidated — Contract for sale of immoveable pros 
perty—Contract providing no time for completion—Contract fixing 
the amount of damages, on breach —Proof of acti&l damages essen- 


tial—Contract Act, Sec. 74 ; see Breach of Contract e vis 
Dasiputra—Right to maintenance during their lives ; see Hindu Law ee 
——-—-——, meaning of, in Western India ; see Hindu*Law „e ds 


Death of a person carrying on business in the name of a firm,» pendjng 
suit—Legal representatives of the deceased person to be brought on 


the record ; see Decree, execution of T 
Debtoréo iare kalderon: issuing a share credited with a definite 
sum as paid thereon ; see Income tax das V 
——---—- when can prefer one creditor to the detriment of another : see 
Transfer 2 si 
7 when not allowed to prefer a creditor ; see Transfer — ... oes 
e e . e 
"^ 


208 


208 


45 


45 


45 


171 


89 


T 
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Debts accrued befove and after adjudication order, how proved ; See Adjudi-- 


cation Order m" vee 
Decision as to relation of parties in proceedings for letters of 
administration under Probate and Administration Act, ij ves judicala in 
subsequent suit for declaration of title and possession ; see res judica- 
ia. g TT ec T vis vis T 
—-—-—-— of the Collector or other Revenue Officer under section 4 of Regula. 
tion ILI of 1828, the effect of decree ; see Possession, suit for " 
Declaration as to validity of Lakheraj title— Special Deputy Collector sitt- 
ing in the Revenue Court in 1842—Enquiry under Regulaticn Ilt of 
1828 ; see Possession, suit for ii pa 
Decree, execution of — Suit against firm, nature of—Suit against a firm con- 
sisting of one member only— Death of the one member before. decree— 
Procedure to be followed —Decree. against the firm ‘consisting of one 
member ajter his death, i) nallity—Execution Court, if can go behind 
the decree—Civil Procecu-e Code (Act V of 1908), Sec. 47, O. 30, Rr. 4, 
10— Question relating to execution between the decree-holder and the 
legal representative of the deceased member of firm consisting of one 
member only Estoppel—Attachment before judgment—Asseis treated as 
assets of the fir m— No, objection raised that the property attached was 
not the property of the firm. 
The rule allowing a person to sue a firm in the name of the firm is only a 
short way of describing the defendants. l 
The position of a person carrying on business ina firm name only is that 
of a person who has got an alfas and a plaintiff desiring to sue him can 
sue him in his other name. 


If a person carrying on business in the name of a firm dies pending suit, 
it is necessary to bring his legal representatives on the record to have 
a proper decree made in the suit. If the plaintiff fails to do so, then 
the decree is made against a dead man, having a different name from 
his own proper name, and in that case the decree would be an absolute 
nullity. 

A decree is a nulaity on the ground that~the Court had no jurisdiction, 
whether pecuniary or territorial or in respect of the judgment-debtor’s 
person to make the decree and an executing Court is entitled to refuse to 
execute the decree on fhe Eround that it was made without jurisdiction ; 
If the person against whom the decree was made was already dead at 
the time of the decree, the decree was made without jurisdiction and 
would be a nullity and the executing Court can enquire into the ques- 


tion Whether the decree is a nullity or not. 


If a firm consists of only one person or in other words, if one person 
carries on business in the name or style other than his own name, order 


30 rule 10. of the Code of Civil Procedure applies, but if the firnt 


cpnists of two qy more persons, order 40 rule 4 is applicable, if “a 
member dies pending suit against the firm and before decree. l 
A decree was obtained against a firm named Banamali Dinabandhu Pal. 


e e b * 
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. Decree—(Contd.) 
Certain properties were attached before judgment and the decree- 
holders sought to enforce the decree by the sale of those properties 
against the legal representatives of Dinabandhu Pal. Dinabandhu never 
raised any objection that the property could not be attached for the 
debt of the firm. In‘execution it was said that the properties were 
purchased by the ancestor of Dinabandhu : 

Held, that the question fell withia section 47 of the Code of Civil Proce- 
- dure. 

That the properties became the assets of the firm by reason of Dinaban- 
Ahus not raising any objection to these properties not being liable 
for the debts of Sthe plaintiff. Haribandhu Pal v. Firm Styled 
Hari Mohan, Mohim Chandra, Kailash Chandra and Hiralal 
Saha yis ass oi vis us one 

Decree, if nullity-—-Death of a person carrying on business in the name of 


a firm, pending snit—Legal representatives of the deceased person not . 


brought on record ; sve Decree, execution of TT 2a 
—— ——, if to be amended—Interest awarded up to date of realisation in the 
ordering portion of judgment in mortgage suit—Interest allowed 
up to the period of grace in the decree—Final decree ; see Execu- 
tion i " "T woe vn uu 
————; noW, made to do justice between the parties; see Consent 
decree - ias "T vee (ta T 
———— for possession, unconditional—Mortgagee purchasing, pending 
attachment—Purchaser in execution of decree, right of~Mortgagee ; 
if can set up mortgage as shield ; see Possession, decree for T 
———— made without jurisdiction Death of a person carrying on business 
in the name of a firm, pending suit—Legal representatives of the deceas- 
ed person not brought on the record ; see Decree, execution 
of e és one sæ T T 
———— passed against minor, if binding—Minor represented in the suit by 
his certificated guardian-—Absence of formal order appointing a guar- 
dian of the minor under O. 32, R. 3 (1) of the Code of Civil Procedure ; 
see Irregularity ds S ny i ec T 
Decree proper, how made —Death of a person carrying on business in the 
name ofa firm pending suit—Legal representatives of he deceased per- 
_ son to be brought on the record ; see Decree, execution of 
Dedication of additional properties to a deity and appointment of a line ot" 
shebaits inconsistent with the original line of successi&n ; see Will n: 
Deed ‘of endowment by shebait —Giving a right to shebait to stay andJive ig 
the Thakurbari— Provisions as regards the Office of shebait—Gift to idol, 
- if affected by term or qualification ; see Will m ei 
dae s —Indian Penal Code (Act XLV of 2860) section 499, exception 


9, and section 500—Defamatory statements in a petition of complaint— 


* good faith’ — Due care and caution on the part of the accuged—Prin- " 


ciple for determination. 
‘Good faith’ in exception g to section 499 of the Indian Penal Code 


39 


79 


30 


* ao 


39 


8o 
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Defamation —(Con/d,), 

requires not, indeed, logical infallibility but due care and attention. But 
how far erroneous actions or statements are to be imputed to want of due 
care and caution must, in each case, be considered with reference to the 
general circumstances and the capacity and intelligence of the person 
whose conduct is in question. It is only to be expected that the honest 
conclusion of a calm and philosophical mind may differ very largely from 
the honest conclusions ofa person excited by sectarian zeal and 
untrained to habits of precise reasoning. 

In determining whether due care wastaken by the accused in making 
erroneous allegations in a petition of complaint, allowances have got to 
be made for the intelligence of the accused’ his capacity to reason, the 
circumstances under which he was placed and the occasion which neces- 
sitated his making the imputations, Yad Ali v. Gaya Singh - 

Defamatory statement ina petition of complaint—Due care and caution on 
the part of the accused— Principle for determination ; see Defamation ... 
Lefendant, description of—Person suing firm in the name of the firm ; See 
Decree, execution of be tis 
Demolition proceeding against Receiver—No objection as to absence of 
leave before Magistrate—Actual participation in the proceeding by the 
Receiver — Opportunity given in revision to apply ; see Leave of Court ... 
proceeding regarding certain structure — Receiver, when ca- be 

. made a party before the Municipal Magistrate ; see Leave of Court 

Devise of absolute estate—Subsequent restrictive clauses which are to come 
into operation after the devisee has so inherited—Conditions subsequent ; 
see Will en e 


Devolution, normal, in the office of shebait, change in, if can be read into a 
clause which finds place in the Will—Directions to trustees of the testa- 
tor’s trust fund as to payment by way of legacy; see Will |... "m 
Directions-as regards shebaits — Conditions ; see Will see T 
Discharge—Cziminal Procedure Code (Act V of 1898), section 253—Ille- 
gality—1issue of summons—Comflainant not examined — Prosecution 
qiinesses [examined — Evidence of prosecution witnesses viewed with 





———— 9" — 


suspicion by Court. 

Discharge of the accused without examining the complainant and recording 
his evidence after iss@e of summons is illegal nó matter whether the 
Magistrate viewed the evidence of other prosecution witnesses with sus- 
picion and was of opinion that the examination of the complainant would 
be of no use. Mukundd Patra v. Purusattam Shah "i 

— application for— Conduct between date of adjudication and date 

of application for discharge to be scrutinised carefully— Circumstances to 





be considered ; see Insolvency T m 
—. — of accused, if legal—Issue of summons—Complainant not exa- 
mingd—Prosecution witnesses examined— Evidence, p 
rfl Procedure Gede, Sec. 254 ; see Discharge " 
Discretion of Court in annulling adjudication, how far limited ; $ see 
Insolvency "T "n 
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Dividend—Company issuing a share credited with a definite sum as paid 
' thereon—Share-holders 3 see Income tax ave a 
Document, admission of —Document bearing a defective stamp, received in 
- evidence—Objection regarding stamp ; see Transfer di sx 
Documents, construction of, constituting the foundation of rights claimed by 
the plaintiff ; see Second Appeal 

** Dowl Kabuliat ? meaning of ; see Possession, suit for js "T 
Ejectment— Revenue Sale Liw (Act Xl of 1859), Section 57, Previso— 
Object —Sale for arrears of revenue — Protected interest—‘Raiyat’, 
meaning of—Reassnable | interpretation —'Raiya) as explained in 

id Bengal Tenancy Act (VHL of 1885), Sec, 5—Diference—Limited 
Company, if can be described a raiyat—Auction-purchaser, position of— 
Lacumbrance, annulment of—Procedure. 

The meaning of the word ‘Raiyat? in the Proviso to Section 37 of the 
Revenue Sale Law (Act XI of 1859) is not the same as that given to the 
term under section 5 of the Bengal Tenancy Act (VIII of 1885) and it 
would not be right to constru2 the meaning of a word in the Act of 1859 
with reference to the Act cf 1885. 

The reasonable interpretation of the term * RaiyaU is that it must be 
taken in its ordinary sense and that it means ‘a person who actually 
cultivates the land or has acquired it for the purpose of cultivation." 

The object of the proviso to Section 37 of the Revenue Sale Law is that 


actual cultivators who have acquired a right of occupancy should not be 
disturbed in their possession. 


A limited company carrying on business on a large scale cannot be des- 
cribed as a ‘raiyat’, and they cannot in an ejectment suit against them 
seek protection under the Proviso to Section 37 of the Revenue Sale 
Law, i & 9 

On a sale for arrears of revenue all incumbrances do not become ££so facto 

void. They are voidable at the option of the purchaser. 

The position of the auction-purchaser under the Revenue Sale Law is not 
analogous to the position of an auction-purchaser under the Bengal 


Tenancy Act with power to annul incumbrances. But it may be com- - 
pared with the position of a landlord whose tenant has incifrred a forfei- * 


ture, When a tenant has incurred a forfeiture, the landlord must express 
his desire to take advantage of the forfeiture in order to obtain posses. 
sion of the property, If he can peacefully obtain possession from the 
| — person in occupation that is quite sufficient, If not, the institution èfa 
suit would be a sufficient expression of his desireeto take advantage of 
^ the forfeiture, E . 

In order to enable the auctioa-purchaser at a revenus sale to get possession 
of the property on which there ís an incumbrance which he is entitled 
to annul it issufficient for him to bring a suit against éhe person in 
actual possession, by which act he expresses his unequivocal intention to 
avoid all subsisting rights which he can annul as he seeks to take diftct 
possession of the property sued for, It is simply a peaceable means of seek- 
ing direct possession. It is not necessary for him to find out if there is 
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any other person under whom the defendant in possession claims to 
hold. Monmohua Chowdhury v. Messrs. Turner Morrison 
& Co. ' m "m was 2H ES we 67430 
————— suit for —D s(endant a trespasser—Allegation that defendant was 
an occupancy raiyat and was recognised as such--Suit dismissed on the 
ground of limitation —Recognition not proved -Second suit for possession 
on the allegation that the defendant was an under-raiyat; see Res Fudicata 571: 
Election;—Gift to idol—Acceptance of gift—Condition ; see Will n 80 
Endowment, deed of—Dedication of additional properties to a deity and 
appointment of a line of shzbaits inconsistent with the original line of 
succession ; see Will id ix: isi T "m 80 
Enquiry— Allegations in the complaint —Forged receipt—T TOME away docu. 
ment after disposal of proceeding, 
There were two criminal cases in which the petitioners or some of them 
were one of the parties and one R or his men were the other party. 
T'aese cases endelin a co.nprom:se and the result was that the proceed- 
ings in those cases terminated on the 28th July, 1927. In those proceed- 
ings a certified copy of a Municipal plan had been filed on behalf of 
the said R. This copy was taken out by some person or persons, signing 
as or for R on a receipt given for the purpose. -The executant of the 
receipt was identified as R by a pleader N. This took plac? on the 25th 
May, 1928. In August, 1928, R made an application to the Magistrate 
asking for an enquiry into the matter. Thi was followed by another 
application on the gth October, 1928, in w: h he went into greater 
details and stated that K and others had tampered with the original plan 
and that having done so, they removed the certified copy of the plan 
that was lyint with the record of the police cases by giving a false 
e  ' receipt and with the false identification of the pleader N. On this psti- 
tion after examination of the complainant R, warran s were issued against 
the three petitioners under sections 417,41I9,420-119 Indian Penal Code. - 
Held, that the offences were not committed by parties to any proceedings 
in Court while the said proceeding was pending in respect of document 
profuced or giveff in evidence in such proceeding. 
That the allegations made in the complaint of. K were such as must be 
enquired into. Kartic Chandra Biswas v, Kiuüg-Emperor ET $1 
' Enquiry into title—Sale by Registrar—Objection to title to be preferred 
within certain time—No objection within time ; see Title to property ... 264 
Entries in record of rights ande mutation registers, evidentiary value of — 
* Bombay Record of Rights Act ; see Evidence. M . * — 592 
Entry ina record of “rights prepared by a settlement officer under the provi- 
sions of the Chota.Nagpur Tenancy Act, 1958, if and how can be recti- ` 
fied ; see Resjudicaéa m -— "oet in "e — 292 
~ Eq ble execution— Appointment of Receiver in England; see Receiver `` 209 
Estopp2l— Assets treated as asssts of the firm—Attachment before judg-- 
ment—No objection raised that the property attached was not the 
property of the firm; see Decree, execution of... m esos 30 
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Evidence —Zoembay Act IV of 1903 (Record of Rights Act) —Land Revenue 


Code, section 135 (j) added by Bombay Act IV of 1913--Evidentiary 
value of entries in record of rights and mutation registers — Presump- 
tion of correciness—Indian Evidence Act (I of 1872), section 35 — Rele- 
vancy. of entry in public record made in performance of duty—Allegations 
of fraud and collusion in preparation of record of vights— Partition bet- 
ween two Hindu brothers—Separate and exclusive enjoyment of property 
— Evidence of stharation~Shares separately recorded in village 
papers— Adoption by widom— ‘Giving and taking” of the adopted boy— 
Proof of performance of prescribed ceremonies. 


The main issue in the cas» was whether by reason of a partition between 


two Hindu step-brothers, S and B, who both died in ro11, lands in 
village H became the separate property of B, In support of the parti- 
tion, evidence was given that (1) fora long period S and B were sepa- 
rate in food and residence ; (2) B repeatedly mortgaged and leased the 


lands in village H and appropriated the proceeds thereof to his own’ 


exclusive use. He was in separate possession thereof up to the time 
of his death, In most of the documents he asserted that the lands in 
village H were in his sole ownership and his sole enjoyment and posses- 
sion ; (3) in the record of rights and the mutation registers maintained 
under the Bombay Act 4 of 1903, B was described as the separated 
brother of S, and the lands in village H were recorded as being in the 
possession of B by virtue of private partition effected bstween the two 
brothers. There were a large number of these entries in the revenue 
records extending over several years; (4) on B's death, without male issue, 
in 1911, the lands in village H came into the possession of his widow 
and she was recorded as owner in the mutation registers on the footing 
that there had been a separation and partition between the two brothers, 


Held, by the Privy Council, 


(1) That the importance of revenue records as evidentiary value on title 


varies with circumstances, and as the entries in the record of rights 
and mutation registers in the present case were made after a most careful 
public enquiry (as required by the Bombay Act 4 of 1903) and as there 


were provisions in the Act for the periodical checking of the qprrectness of , 


such entries, these entries though not in any way conclusive were cogent 


- evidence of the facts recorded therein (namely, the partition and the 


separation). ? 


(2) That there was no proof whatever that the above entties in the record 


of rights were made by the village accountant in Coll usion with B, mere 


* suggestions of fraud and collusion based on suspicion without any evi- 


dence to support the same being insufficient for this purpose. * e 


(3) That, in any case, as these entries in the revenue records were prepared 


by public servants in the discharge of their official duty, they were rele- 
vat evidence of the facts recorded therein under the provisions of the 
Indian Evidence Act, 1872, section 35. 


(4) That, in respect of such of the entries as were made after @he year 1913, * 


section 135 (j) of the Land Reyenue Code (added by the Bombay Act 4 
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Evidence Contd.). 
of 1913) applied, under which ‘fan entry in the record of rights and 
register of mutations is presumed to be correct until the contrary is 
proved or a new entry is lawfully substitute] therefor,” and according-. 
ly the entries recording B's widow as the owner of the lands in village H 
were presumptive evidence of her separate title. 
(5) That, on the whole, there was sufficient evidence to establish a 
partition between the two brothers during their lifetime, 
Held, further, on the subsidiary question whether defendant No, 3 was 
validly adopted by B’s widow asason to her deceased husband, that 
there was ample evidence on the record to establish the adoption ; ,9 
that there was an actual ‘“‘giving” (by defendant No. 3's natural father) 
and *'taking? (by the widow) of the boy in adoption, and a due perfor-_ 
mance of the prescribed ceremonies, coupled with the execution by the 
adopting widow of a deed of adoption attested by a considerable 
number of people. Gaugabai Kom Baswaantrao Desai v. Fakizgow- 
da Somappagowda Desai. 592 
Evidence Act, Sec. 23, meaning of—‘‘ The adverse party in the first pro- 
ceeding had the right and opportunity to cross-examine” ; see Admissie 
bility id ue - T X a 230 
Evidence Act, Secs, 32 Sub-Sec. (3), 33—Evidence of widow adopting 5o 
years after death of husband in the mutation proceedings ; see Admis- 





sibility eon ooe as" «4 oes ene een 230 
— —, Sec, 35— Entries in revenue records prepared by public ser- 
-vants in the discharge of their officlal duty ; see Evidence a 592 





Note and as to discharge of debt.—Oral agreement to vary the terms 

of Promissgy Note; sce Liability ... T» e" eee 56 
e Evidence of widow adopting 50 years after the death of husband in the 

` mutation proceedings if admissible—Evidence Act, Secs. 32 Sub-Sec, 


(3); 335 3 See Admissib: lity > tss ta om 239 
Examination-ia-Chief, omission to TM witness in, to contradict 
case set up by opposite party, effect of ; see Breach of Ccntract "S 105 


Executing Court, if ein enquire whether the decree is nullity or not— 
Person against whom the decree was made was already dead at the 
time -of the decree ; see Decree, execution of ... sve T 30 
Executing Court, if can refuse execution.—D scree, a nullity—Decree made 
without, jurisdiction.—Death ofa person carrying on business in the 
e name ofa firm, pending syit—Legal representatives of the deceased 
. _petson not brought on the record ; see Decree, execution of eod 
Execution—Decred, construction of —Omistion —Raíe of interest —Efect of . 
partial execution. 


Ves decree-holder obbained a preliminary decree in mortgage suit. The 
rdering portion of the judgment therein directed that after expiry of the 


=> 
peripd*of grace interest would run on the amount due at 6 per cent. 


per annum. In the decree this portion of the order was omitted and 
interest was allowed only up to the expiry of. the period of grace. In 
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Execution — (Contd,). 
the final decree it was provided ‘‘ that the sum of Rs. 3,290-8 as. 
payable under the said preliminary dccree together with Rs. 284-12 as. 
the costs of the suit as specified in the said preliminary decree and 

- further interest up to the date of payment at the rate specified in the said 
decree,” would be payable to the plaintiff : 

Held, that the decree-holder should apply for amendment of decree. 

That the final decree meant to provide for interest after the expiry of the 

. period of grace and till payment, but no rate was specified for this 
interest in the preliminary decree. 

& portion of entire decree for which execution was not once claimed, can- 
not fozm part of a subsequent claim in execution, Hence if a portion of 
interest due on the decretal amount was not claimed at the time of 
application for execution, it cannot be asked for in the subsequent appli- 
cation for execution. Shyama Ciaran pe Tahbildar v. Protab 


Chandra Das us "m tee in - 
Execution, substitute for—Creditor getting by the appointment of Receiver 
see Receiver - T "m ome isi 


—— —— purchaser, right of—Mortgagee purchasing, pending attachment— 

Mortgagee, if can set up mortgage as sheild ; see Possession, decree for 

Execution sale —Méisrepresentation of valuzin sale proclamation— Material 
irregulartty—Civil Procedure Code (Act V of 1908) O. 21 R. go, 

A material misrepresentation of the value of properties contained in the 

sale proclamation is a material i:regularity in publishing or conducting 

a sale within the meaning of O 21. R. 9o of the Code of Civil Procedure. 

Munshi Allauddin Ahmed Chowdhury v. Monoranjan Ray ... 

Setting aside of/— Civil Procedure Code (Act V of 1908) 
O. 21 Rr. 22, g0— Non Servive of notice under O, 31 R. 22. . 

Noneservice of notice under order 21 rule 22 of the Code of Civil Proce- 
dure is a ground for setting aside an execution sale under O, 21 R. 9o. 

A previous execution case was started on the Ist March, 1924 and three 
orders were passed on the 16th and 17th June, 1924. The first two 
orders related to the sale and the third order directed that set off be 
allowed as prayed for. According to the judgment in the pmevious exe- 
cution case on the 17th December, 1924, the Court found that the notice 
under rule 66 of order ZI of the Code was not served and that the sale 
proclamation, was not published : 

Held, that the otders of the 16th and 17th June, te were passed behigd 
the hacks of the judgment-debtors and that the derree-holder could not 

' take gnis of those orders for the purpose of evading notice under 
O. 21 R. 22. Satish Chandra Bhadu:i v. Pabna Dhana Ĝhanĝar 
Company Ltd. n ies - T ni 

e Extinguishment of charge—Purchase of equity of redemption by the 

mortgagee—Intention—Presumed to intend that weh is most to 


u—— — — (€ ÓÀ—üa€ 





advantage ; see Mortgage "n "is TM a. 
Fact, finding of, by Trial Court, which heard the witness f Reversal by 
Cofirt of Appeal ; see Breach of Contract i - i 
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Fact, question of—Documents, construction of—Documents not instruments 
of title or otherwise the direct foundations of rights ; see Mortgage, 
redemption of vis ivi eos T s 





question of—Fact, if proved when evidence for and against has been 


properly admitted ; see Mortgage, redemption of - T 


question of—Mistake by lower appellate Court as to meaning of doau- 





mentary evidence ; see Mortgage, redemption of ids T 





dence ; see Mortgage redemption of vee si n 
question of—Work, if a colourable imitation of another ; see Copyright 
Family settlement, effect of —Settlor entitled to income for his life and there- 
after to be distributed between his widow and children—Some of the 
properties to be sold after the youngest child attaining the age of 20 and 
some on the death of the youngest child—Vested interest in the income 





of the property ; se» Transfer bei ds m vee 

Fee exorbitant ; See Professional misconduct " jn yis 

Ferry— What is—Nature— Bengal Ferries Act (1 B. C. of 1885), Sec. 16— 
^. ‘Distance’, measurement of — Reference to water frontage. 

A ferry is a franchise that no one can erect without a license 

- . from the Crown. It isin the nature of a highway and is the exclusive 


right to carry passengers across a river or stream of arm of the sea, It- 


is Publici juris and when a ferry is erected, another cannot be erected 
without an ad quod damnum. If a second ferry is erected without a 
license, the Crown has a remedy by a and the former grantee 
has a remedy by action. The franchise of a ferry is not a 
grant of an exclusive right to carry across a stream by any 
means whatever, but only a grant of the exclusive right to carry across 
by means of a ferry. If, therefore, a person has a grant of a ferry another 
may not erect a second ferry upon the same river near to it, by which the 
former ferry is impaired, The erection of the second ferry in such cir- 
cumstances will amount to a nuisance and an action will lie. What 
however amounts to a disturbance of a ferry must in each case be a ques- 
tion of fact; in other words, the Court has got to determine what 
antounts to wlf&t is called ‘sufficient prox' mity. ? This question 
is determined by measurement of the distance from one terminus to 
another of the water frontage, . 

In India legislation was first had with respect to ferries in 1816 and Regus 
lation MIX of that year laid down rules for the better management of 
ferries. Only authorised persons could erect ferries and unauthorised 


* " persons lying a ferry were liable to punishment, This Regulation was. 
replaced by Regulation VI of 1819 aud by section 6, the exclusive right 
LY to publie ferries was first declared to belong to Government and all 


private ferries in their vicinity were prohibited or suppressed, the lan« 


uage used being ‘immediate vicinity. With the passage of time, it’ 


becgm® necessary to define the limit or limits of the vicinity and it ts 
thus that in section 16 of the Bengal Ferries Act, the vicinity is limited 


to 2 miles. : z A dann 


question of—Statutory presumption, if rebutted by the rest of evi-: 
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v 
Ferry — (Con?d,) 


Under section 16 of the Bengal Ferries Act, the di-tance must be measured 
by reference to the water frontage and not by land. 


The Chairman, Siraiganj Local Board v. Budhiswar Patni "- 
Ferry, disturbance of, what amounts to; see l'erry eee T 
— — What is and nature of ; see Ferry TE S 


Finding of fact — High Court, when can interfere —Rule of law applicable to 
purdanashin /adies, object of— Rule, if appiscable to women equally 

- ignorant and illiterate, though not purdanashin—Onus wrongly placed. 

The High Court in second appeal is not at liberty to interfere with a find- 

fing of fact arrived at by the appellate Court unless it can be shown that 
the fading has been arrived at through some error of law. 

The object of the rule of law, which is applicable to ferdanashin ladies, 
is to protect the weak and heipless and consequently such a rule should 
not be restricted to that class only but should apply to the case of a 
poor woman who is equally ignorant and illiterate though not a 
gurdanashin in the strict sense of the term. 

In a Suit to set aside a kobala, the plaintiff proved certain facts e.g., that 
her husband was away and her son-in-law also was not present at the 
time of the transaction, that she had no independent advice, that she 
was not in such need of money at the time as would necessitate the sale 
of her entire land. Further she herself deposed that she was given to 
understand that the deed in question was a usufructuary mortgage and 
that she had no idea that she was selling the land outright : 

Held, that these facts were sufficient to discharge the onus which lay upon 
the plaintiff and shift on to the defendant the onus of satisfying the 
Court that the nature of the transaction had been duly explained and 
properly understood by the plaintiff. Chinta Dasya v. Bhaika Das ... 

Finding of fact by Trial Court, which heard the witnesses—Reversal by 

Court of Appeal ; see Breach of contract ^ "T 

—— — of first appellate Court upon a question of fact, when final and 

conclusive ; see Second Appeal ais T 
Firm, Person suing in the name of the firm ; see Decree, execution of n 
Food, mixed character of, advertised— Food for human consumption— 
Purchaser's knowledge of administration ; see adulterated food M 
Forfeiture —Breach of covenant against alienation—Logse—Sub-lease by 
way of morigage — Transfer of Property Act (1V of 1882), Sec. 108. cl. 
(3) —English law, applicability. i 
Though the Transfer of Property Act was founde® on English law and 
drafted in the first instance by eminent lawyers in England as the Jegislg- 
ture has only applied the English law in so far as it was considered 
applicable to India. 

e The question, whether an absolute demise by sub-lease for tHe unexpired 

residue of the term of the lease, operates as an assignment of the term, 


is to be decided in accordance with the law, not of Engjand, but of” o 


India. The law is to be found in the Transfer of Property Act, Section 
Io8 cl, (j). 
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Forfeiture —(Coxid.), 
A lessee as sub-lessor can create a sub-I2ase for the u:e«piced residue of the 
term with the same incidents as any other sub-lease. 
By the fifth clause in the indsnture of a lease, the lessees were permitted 
to ** underlet the demised premises” while by the sixth clause, they 


' wece forbidden to ‘assign, transfer or in any way to alienate their right, ` 


title and interest upon the demised land." The lessees executed a 
mortgage by way of sub-lease of the leasehold premises, sub-letting 
them for the unexpired residue of the term, with a proviso that the sub- 
lease Would terminate on repayment of the money advanced ; 

Held, that as the covenant against assignment was Subject to the express 
power to uaderlet, there was no forfeiture of the covenant, Hunsraj v. 


Bijo y Lal Seal i. 
Franchise of ferry ; see Ferry A 4 
Fraudulent conduct should be clearly and spetifically mentioned in the 

charge of professional misconduct ; see Professional misconduct s. 
Gift—Members of the donor’s family to have the right of acting as shebaits ; 

see Will "m sve 


—-- ko idol, if affected by term or quwalification—Deed of endowment by 
shebait—Giving right to shebait to stay and hve in the Thakurbari ; see 
Will eas ‘son 

— — to idol on condition—Acceptance of gift— Election ; see Will jin 

Guardianship —Guardian for p:operty, who can be appointed—Individual— 
Society for the Protection of Children in India, if can be appointea— 
* Charitable purposes’ in Act XXI of 1860— Expenses incurred by the 
society in prosecuting tts application jor guardianship. 

Any one hayng an interest adverse to that of the minor cannot be appointed 
guardian of the minor's property and for the proper management of the 
propecty the character, the capacity and the fitness of the individual to be 
appointed has to be taken into consideration, Itisfor this reason an 
individual only is appointed by the Court. as guardian, Neither the 
Society for the Protection of Children in India can be appointed as such 
guardian nor can the secretary of such society, being a variable person, 

. be directed to administer the minor's property. 

With reference to the argument that the sister's interest was adverse to that 
of her minor brother, it was Ae/d that the furnishing of security to the 
satisfaction of the Court would be ample protection of the minor’s 
interest, and the 2sirability of having a very near relation like the elder 
sister Should not be overlooked, where no adverse interest was apparent 
ot was made out by evidence before the Court. 


The expenses incurred by the respondent Society being neither on account 
of necessaries, néras having been incurred for the welfare af the minor 
Ņ OT for protection of his estate, were disallowed. 5 s 


Per Mukerji, F: The expression ‘ charitable purposes? in Act XXI of 1860 
should be understood in the wider sense, If relief of wants occasioned 
.by lack of pecuniary means is charity, adoption of preventive measures 
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, Guardianship—(Conid.) 


* 0x 


to ward off pecuniary wants is also charity. Srimati Asalata Roy v. 

The Society for the Protection of Children in India ... a 
Guardians and waris Act, Sec. 12—Court’s order directing Receiver to 
sell certain properties belonging to a minor, if ultra vires 3 see Receiver 

- , Sec, 12—Wide discretion—Power to appoint 
receiver—Recciver, power of, when appointed ; See Receiver ses 
Guardian=-ad-litem, duty of—Proposed terms of settlement, if for the bene- 
. » fit of minor ; see Consent decrce 














Guardian of minor's property t» b» appointed, quality of; see Guardianship 
Higlf Court, duty of, before entertaining any question under section 66 of the 
Income Tax Act ; see Income tax 


—— ——7,ifcan appoint Receiver for property situate in Mofussil ; asee 
Leave to apreal 


; interference by—Appeal from order of acquittal—Wrong con- 
struction of statute ; see Offence 


Ld 








s when can interfer: in second appeal with the finding of fact; 
see Finding of fact 











;inits Original Side, if can appoint Receiver of immoveable 
property situate outside its local jurisdiction s see Receiver ... sas 
High Court’s power of interference with the verdict of jury, nature of ; see 
Kidnapping 


power of interference with the verdict of jury, when arise ; see 
Kidnapplng 








Hindu Law —Migrating family retaining its law of origin—Adoption by 
widow without express. authority of ker husband—Distinction between 
the Bombay and Benies Schools—Necessity—Onus probandi— Widow 
“ anticipating’? future necessities. . 

Although according to the Bombay School of Hindu Lawa widow may 
adopt a son to her husband without express authority from the deceased, 
among Agarwala Marwadis, residing in Khandesh, in the Bombay Presi- 
dency, whose ancestors originally came from the Delhi District (where 
the Benares School of Hindu Law was applicable), a widow cannot valfd- 
ly adopt without express authority for that purpose. . 


In the case of a sale by a Hindu widow of her deceased husband's property, 
the burden of proof is oa the purchaser to establish legel necessity, 

Ordinarily, a Hindu widow cannot ant'cipate future necessities, Balkisen 
Devchand v. Kunja!al H'ralal Agarwaila s 





Widow's power of alienation— Dasi putra “(sons by a kept mis- 
tress )—Right to maintenance during their lives—Compromise 69 widdw 
of maintenance claims of illegitimate sons and transfer of property to 


them in settlement therco*, if binding wpin reversioners. 
LJ 


A Hiad'h widow during Le: lifetime represents the estate and her powers of 
alienation are no !ess than those of the manager of a Hindu family, e 

e 
In Western India th: term Dasi putra means sons by & kept mistress of 


one of the lower castes. 
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Hindu Law--( Con:d.). 

Among the regenerate classes, illegitimate sons, though excluded from 
inheritance, are undoubtedly entitled to maintenance out of their puta- 
tive father's estate during their lives, Their right’ to maintenance is in 
effect a charge upon the estate in whoscever’s hands it might be. 


A Hindu widow is under no obligation to pay maintenance charges to the 
illegitimate sons of her deceased husband out of the income of the estate. 
She may transfer to them absolutely a reasonable portion of the estate in 
full discharge of their maintenance tights, and such transfer, if a fair 
and bonza fide settlement of the maintenance claim is within the com- 
petence of the widow, and, asa reasonable and prudent compromise of 
an existing claim upon her husband's estate, is binding upon the rever- 
sioners. Raoji Valad Rupa Kolhati v Kunialal Hiratal Agarwala 


Hindu widow, compromise by, of maintenance claims of illegitimate sons and 
transfer of property to them in settlement thereof, if binding upon rever- 
sioners ; | see Hindu Law 





widow, if can anticipate future necessities ; see Hindu Law esa 


oe 





widow, if can transfer to the illegitimate sons of her deceased husband, 
. absolutely, a reasonable portion of the estate in full discharge of their 
maintenance rights ; see Hindu Law 








———. widow, position of, during her lifetime ; see Hindu Law  ... vis 
widow, if obliged to pay maintenance charges to illegitimate sons of her 
deceased husband out of the income of the estate ; see Hindu Law se 
widow's power of alienation—Manager ; see Hindu Law ie 
Holding, a tenure or raiyati—Test ; sez Second Appeal T i 
Hostile Witness—Part of his evidence, if can be relied on; see Misdirection... 
———— Witness, who is ; see Misdirection be 


Idol, giít to, if affected is term of: qualification —Deed of endowment by 
i shebait—Giving right to shebait to stay and live in the Thakurbari ; see 
Wil =| m i 

———, if necessary. parly—S uit for determination of the rights of shebait, for 
carrying on of sheba, for separation of turn ‘of worship and for proper 


administration o6 debutter estate ; see Will isi ves 
——, location of, condition as to ; see Will — idi -f - 
Idols, location of, in Will ; see Will m m 


Hllegality —Calcutia Municipal Act (Hl B. C. of 1923), Sections 488, 271, . 


278 (td (50) —* Take such other order’ in Section 278 (1) (5), meaning 
of — Requisition ta the owner for providing access fo a privy ina parti. 


‘ cular manner—NWVon-compliance—Frosecution—Legalily, 
The words ‘take such other order’ in section 278 (1) (b) of the Calcutta 
* Municipal Act must be construed ejusdem generis with the words preced- 
ing them, i 


A requisition made by the Corporation of Calcutta on the owner of a Muni- * 


Dpal premises to the effect that he should provide access to the northern 
connected privy Of the first floor for the use of the occupants thereof 


thfugh the nearest verandah is not covered by Section 278 (1) (b) of the ° 
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Ilífegalit y —Con:Z.). 
Act. The requisition is one which the Corporation was not entitled to 
issue under the Act, 

A prosecution under section 48S for an offence under section 278 (1) (b) on 
the basis of the requisition mentioned above without raising any objec- 
tion that the privy accommodation for the occupants of the first floor was 
not sufficient or that the privy was in an insanitary condition is not legal. 


Bishnupada Dey v The Corporation of Calcutta .. ses 
Illegitimate son—Right to maintenance —Charge on putative father’s estate ; 
see Hindu Law "T a 


Insome Tax—Indians Income Tax Act (XI of 1922), section 66— Reference 
to High Court —Vinding of fact by Commnissimer—Loss on sale and pur- 
chase of shares —Issue of shares at discount —4dequacy of consideration 
Jor issue of Jully-baid up shares Company not a debtor to capital. 

Although shares cannot be issued at a diount, they may be lawfully 
issued as fully paid up for consideration whkh the company has agreed 
to accept as representing in money's worth the nominal value of the 
shares. But if the consideration is colourable or illusory, or if the agree- 
ment for the issue of fully paid shares makes it manifest on cts face that 
the actual consideration received by the company is definitely less than 
the amount credited as paid up, orif an arrangement for the issue of 
shares is such that in the cou‘se of its due working out there is as much 
as a possibility that in the result the shares will have been issued ata 
discount, then the issue of the shares as fully paid canuot be justified. 

It is well-settled thata company is in no sense debtor to capital. By 
issuing a share credited with a definite sum as paid thereon, the com- 
pany does not become a debtor to its shareholder for any sum at all. 
The amount so credited upon the share may, as between one shargholder 
and another, while the company is a going concern, determine the 
proportion of profits receivable by him as dividend, and, ina winding 
up, his propertion of surplus assets ; but it has no influence to extend 
or increase the aggregate amount availabie for division in due course of 
administration amongst the whole body of shareholders. 

Upon a reference to the High Court made by the Commissiongr of Income 
Tax under section 66 of the Indian Income Tax Act, 1922, on the 
question whether there was a loss arising out of a transaction in shares, 
which could be taken into account in arriving at “he amount of the 
income for the purpose of assessment to super tax, the conclusion of fhe 
Commissioner, if supported by evidence, that there was no such loss, is a 

- finding of fact and binding upon the High Court. 

Before entertaiaing any question under section 66 of the Indi2n Indome 
lax Act, 1922, the High Court should insist that the preliminary require- 
ments of the section are strictly complied with. The Trustees Cor» 
pétation (India) Ltd. v. The Commissioner of Income Tax, 


Bombay Presidency d? 


‘ncome Tax Act, Sec. 66, reference under—Loss arisiog out of a transaction ° 


. jn shares, a finding of fact and bindiag upon High Court ; se Iacome tax 
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Incumbrances, if ipso facto void--Sale for arrears of revenue ; see 
Ejectment "t soe 

Indian Income Tax Act (Xl of 1922)—Undervalyalion of opening and 
closing stocks—~Ascertainntent of real profits. 

When the opening and closIng stocks of a business are both undervalued, 
the real profits of the company (for the purposes of assessing incomz-tax 
and super-tax under the Indian Income Tax Act, 1922), for a particular 
year cannot be ascertained by merely raising the valuation of the closing 
stock, without taking into consideration the similar under-valuation of 
the opening stock. The Commissioner of Income Tax, Bombay 
Presidency v The Ahmedabad new cotton mills Company, 
Limited m "s 

Indign Companies Act —(VII of 1913), section 30 —Executory contract to 
allot shares —Allaiment of shares —Concluded contract —Comwmuntcaticn" 
of allotment fo proposed shareholder. l 

Ordinarily, upon an app'ication for shares, a mere allotment of the shares 
by the company in the name of the applicant does not per se constitute a 
concluded contract until the allotment is communicated to the applicant. 

There may, however, bea valid executoty contract for the allotment of 
shares constituted by off:r and communicated acceptance even before 
allotment is in fact made. Bal Mangu v. The Bharatkhand Cotton 
Mills Company, Ltd. 25 ii 


Inferance of possession of the whole from tha possession of portions ; see 
Wakfnama i ee 

Infringement of copyright —Work not original in the proper sense but com- 
piled as prepared from mitezlals which are open to all—Damages ; see 
Copyright 

— $f trade mark — Proof ; sze Trade mark d bea 

Insolventy—Limita*ion, question of—Not raised in the memo of appeal nor 
at the hzaring—Limitation, ijcau be raised after remand—Contract 
Ast (IX of 1872), Sec. 16—Undue influence —Doninating the” will 
Correct method of proof as a proof in insolvency. 

Although the point of limitation was not teken in the Court of appeal 
bafore remand, K was in theory the duty of the Court of appeal at that 
time to take that point ; but if it did not take the point (and it was not 
altogether an obvious og easy point) it is quite wrong to suppose that 
without getting the decision reviewed or without exercising any right of 
appealéhat there might be, it can be questioned when the learned Judge 
comes to carry out the limited reference which was put upon him by that 








. judgment. ; 


e 
Under the Indian Insolvency Act of 1848, the Official Assignee in adminis- 
à tering the estate of an insolvent is administering a tcust intended for the 


benefit. of any credjtor who is willing to come in. There is difference e 


under this Act from the ordinary law as it prevails ia England. 
` UMer section 16 of the Indian Contract Act, whichis a section which 


deals really with ** what is consent? ' contracts are not avoided merely , 
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Insolvency (Con?d.) 

because they are hard or harsh, They are avoided because there is no 
such consent on the part of the defendant as in principle can be "regarded 
as a contract by him, Where the relations subsisting between the parties 
are such that one of the parties is in a position to dominate the will of 
the other and uses that position to obtain an unfair advantage over the 
other, the contract is said to be induced by ** undue influence," There 
are, therefore, two things to be shown : the person in a position to domi- 
nate the other's will and using that position to obtain an unfair advan- 
tage, The third clause of section 16 is to this effect that when a person 
is in a position to dominate the will of another and makesa contract 
which is unconscionable the burden of proving that such contract was 
not induced by undue influence lies upon the personin a position to 
dominate the will of another. 

The Court has a right and duty to go behind any account stated or cove- 
nant or judgment andin the interest of other creditors get the real 
character of the transaction. It does not mean that if a person has lent 
one lac of rupees upon a promise to pay two lacs he is a person who can 
only prove for one lac in insolvency, It isa principle, however, which 
it is necessary to apply in the present case because the form of the cove- 
nant would lead one to suppose that the creditor has but two lacs at 
12 percent per annum when, in point of fact, he has lent one lac only 
and he is to get by way of interest a further lac together with what he 
is to get as interest eo nominoe. This is'a case where a debt has been 
proved and the debt inc'ules interest or any pecuniary consideration in 
lieu of interest and this isa cise where the interest or consideration 
should for the purpose of dividend be calculated at a rate not exceeding 
(in England) five per cent par annum without prejulice to the riShts of 
the creditor to receive out of the estate any higher rate of interest to 
which he may be entitled after all the debts proved in the estate have 
been paid in full. The correct figure at which the proof should be 
admitted in the present case is the figure which would be due according 
to the term of the real bargain between the pa:ties, that is to say, the 
term that although one lac only was advanced the insolven® was to be 
liable to repay a sum of two lics with interest, On that footing the total 
claim up to the time of insolvency including interest, at the contractual 
rate would be 304861 Rs. For purposes of dividend, however, a different 
figure has to be computed, namely, the figure of one lac with interestet 
6 per cent per annum to the date of the adjudicatign. 

The time at which the creditor claimed to prove is the time at which he 
brought the application to have his name inserted in the schedule. 
While the sum since received must be taken into account when it comes 
to paying dividend in order that the creditor may not recegve more than 
20 Shillings in the pound itis not a matter which reduces the nominal 
amount of his proof of debt, If it should turn out that after all the other 
cielitors are paid in full the amount of their respective proofs there is j 
a s¥rplus sufficient left from which the full amount of Galstaun’s proof 
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Ins olvency —(Conts.). 





Interest, portion of, 
tion, if can be claimed in subsequent execution į see Execution iud 


of debt, namely, Rs. 304961 can be paid credit being given for the sums 
already received from the other joint debtors, then that sum will be pay- 
able to him in due course of administration. Not only so, but if. after 
that there should be still a farther surplus, the Court will direct that a 
payment should be made to him soasto give him tne benefit of the 
principle laid down ia section 33 o£ Schedule II of the Bankruptcy Act 
of Ig14. In the event of there being sufficient funds interest at 6 per cent 
per annum will be paid upon the total amount of the proof until such 
time as the first payment was received in discharge of the total liability. 
Thereafter thesum upon which 6 percent will be payable will be 
reduced by the amouat of the capital repaid. In like manner any other 
sums as and when received, Such questions have to be decided by the 
English Bankruptcy law. The terms of the Presidency Town Insolvency 
Act of 1909 are such that they can tike n» effect upon any adjudication 
under the previous Act but the modera Bankruptcy statutes in England 
can take effect under that Act by virtue of such sections as section 40 and 
section 60. 

Interest at 6 per cent per annum is to be given in the case of an insolvent?s 
estate when theré is a surplus in the estate after paying all the debts in 
full, Kanto Mohon Mullick v. John Carapiet Galstaun i 

— Provincial Insolvency Act (Act V of rc20)—~Paetitioner's right ta 
be adjudicated an ins veni— Abuse of process of Court, when to be con- 
sidered—Discretion of Court in annulling adjudication—How far 
limited. 

A petitioner, who brings his case within the four corners of the Provincial 

Insolvency Act, is entitled toan order for adjudication asa matter of 
right, Titre is no question of the abuse of the process of Court. 


When the petitioner applies for discharge, his conduct during the time 


which will elapse between the date of adjudication and the date of appli- 
cation for discharge will have to be scrutinised carefully and whether an 
order for discharge should be eventually made or not must depend on 
various circumstances which are independent of the circumstances 
brought to the notice of the Court by the insolvent when he filed the 
application for being adjudicated an insolvent. E 
Both under the Presidenc? Towns Insolvency Act and under the Provincial 


Insolvgncy Act the discretion of the Court in annulling adjudication can- 
not be limited except in manner provided by the statute. Abdul 


Kuddus Gazi v. Mutual Indemnity and Finance Corporation| 


(India) Ltd? : I -— 


a Intention, presumption of, tokeep alive prior mortgage —Court, what to 


consider—Continuance of charge ; see Mortgage sei iis 


~ to keep alive prior mortgage— Presumption-—-Purchaset prevented* 


‘by, fraud from knowing subsequent incumbrance 3 see Mortgage kii 


* . z e 
e. $ 


PAGE, 


283 


ue on decretal amount not claimed, in previous execu- . . 


Vor. LI.] INDEX OF CAsis, 


Invalid Wakt—Agreement relinquishing right to have Wakf declared wid i 


in consideration of payment of annuity by Matwalli. 
In 1846 and 1869 certain members ofa Muhammadan family of Dacca 
3 executed deeds whereby they purported to make Wakf of their family 
properties therein decribed for the bensfit of themselves and their descen- 
, dants, generation aiter generation, and relatives, and then for the poor 
and destitute. In 1885 proceediags were taken by persons interested in 
the allowances made by virtue of the Wakfs, attacking the validity of 
. + the deeds of Wakf of 1846 and 1858. These proceedings were compro- 
mised by an agreement, dated the 26th- August, 1881, by which the 

9 parties to it declared (1) that they had no claim to or interest in any of 
the properties in the possession of the Mutwallis under the Wakfs, and 
(2) that the two deeds of 1846 and 1858 were valid and binding deeds 
of Wakf, As a consideration for that arrangement, it was provided 
that allowances as fixed in a certain manner should be paid by the 
Mutwalli out of the income of the Wakf property to each member of 
the family, l 

In 1916 the present suits were brought by persons claiming through the 

f original grantors of the Wakf, on the allegation that as the Wakfs of 
1846 and 1868 were admittedly invalid, as being contrary to Muham- 
madan Law, the properties would revert back to the grantors, through 
whom the plaintiffs claimed, and they accordingly sued for possession of 
land the subject of the Wakfs ; 

Held, that although the deeds of 1846 and 1868, which purported to create 
by gift a perpetual succession of interests for the agzrandisement of the 
family of the donors, were invalid by the Muhammadan Law and were 
not validated by the use of the term ‘* Wakf”? or by the insertion of a 
remote and illusory trust for the poor, the plaintiffs were preclude? from 
Suing for possession in view of the aforesaid agreement of 26th August 
1381, which confirmed the Wakfnamas ani by which the parties had 
distinctly relinquished the right to declare the Wakfs void, the agree- 
ment being founded upon good and valuable consideration, (namely, 
the undertaking by the Mutwalli for the payment out of the Income of 
the property of annuities to the members of the family.) e. 

But held; further, that though the claim for possession of the land, on the 
footing that the said Wakfs were invalid, could not be sustained in the 
‘face of the agreement of 26th August, 1831, the plaintiffs were neverthe- 
less entitled in the present suits toa decrec i in respect of the annuiey 
secured to them by the said agreement, notwithstagding that there was 

' no definnite prayer for that relief in their plaint. 

Judgment of the Judicial Committee in KAajek Solehman Quadir and 
another v. Nawab Sir Salimullah Bahadur and others applied. 

E Nawab Khajeh Habibullah Saheb v Raja Janaki Nath Roy  .. 
Irregularity —Croi? Procedure Code (Act V of 1909) O. 32 R. 3(1)—Absence 
of formal order appointing a guardian of the. mingr—Minor represente 
by his certificated guardian—lIrregulavity—Decree passed nom nst minor 

if binding—Civil Procedure Code (Act V of 1908) Sec, gg. 


- 
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Irregularity—(Contd.) 
Where it appears that in a suit brought against four brothers, two of whom 
^ were major and two minor, the minors were represented by their brother 
and certificated guardian but the latter was not formally appointed 
guardian-ad-litem by the Court ona formal application and a decree 
was passed against the said four brothers, the minors being represented 
by their said certificated guardian. 

Held, that in substance the minors were duly represented in the suit and 

the decree passed against them is binding upon them. 
The absence of formal application was a mere irregularity not affecting the 


merits of the case. Satyendra Nath Khan v, Panchanon e 

Chatteriee " i 362 
Judge, duty of—Right of private defence not specifically set up by the 

accused ; see Misdirection s n 339 


———, duty of— Witness declared hostile—Direction to jury ; see Misdlrec- 

tion “an eos 203 
Jurisdiction —Co-nplaint unter section 475 of the Cote of Criminal Proce- 

dure (Act V of 1898) —Rule discharged by High Court for want of juris- 

diction — Another Rule on the sane point granted by Vacation Bench — 

Vacation judges, jurisdiction of—Preliminary enquiry uniter sec- 

fion 476 Criminal Procedure Cole, if necessary — Appellate Court— 

Notice to parties— Record, if to be called for. 

The Bench taking the Criminal Appellate and Revisional business of the 
High Court is always authorised to entertain applications in connection 
with orders made by Civil Courts under sections 195 and 476 of the Code 
of Criminal Procedure. 

The petitioner No. 1 was plaintiff in a certain suit in the Court of the 
Munsiff. Tkatsuit was dismissed. G, one of the defendants in that suit: 
made an application to the Munsiff, who had succeeded the Munsiff who 
had tried the case in the first instance, foran order against the peti- 
tioners under section 476 of the Code of Criminal Procedure on the alle- 
gation that certain offences mentioned in section Igs of the Code of 
Criminal Procedure had beea committed by the plaintiff and his witnesses. 

Tha application was rejected by the Munsiff on the 8th December, 1928, 
holding that there was no case for enquiry, and therefore for the lodging 
of a complaint under section 476 of the Code of Crim'nil Procedure, 
No appeal was p'eferredÓ against this order. Within a week or so, 
another defendant made a substantive application? on his own account 

" for an order similar to that which was prayed for by G. . This application 

was granted by the Munsiff on the 15th March, 1939, who held that . 
there wasfa cast for enquiry. He thereupon lodged a complaint under 

section 476 Criminal Procedure Code on the 27th March, 1929. The 
petitioners thereupon preferred an appealto the District Judge under 

section 476 (B) Criminal Procedure Code. The learned Judge without $ 
semding for the record and without issulug notices to both the parties 
concérned summarify dismissed the appeal under O. 41 R., 11 of the Code 

of Civil Procedure on the 12th April, 1929, Against that order the peti- 
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Jurisdiction —/Coz: 1, ). 
tioners moved the Hon'ble High Court and obtained a Rule'on the 3rd 
May, 1929 from Pearson and Mallik JJ. That Rule being Civil Revision ' 
No. 10 of 1929 came on for hearing before Graham and Lort- Williams à 
J]. on the 3rd September, 1929, and the order that was passed ran as ` 

. follows :—* This Rule is directed against an order of the District Judge ° 
of Sylhet dismissing an appeal summarily under O. XLI, R. rr Civil 
Procedure Code. We discharge the Rule on the ground that we have no ^ 

.o. jurisdiction in the matter. Thereafter the present petitioners moved - 

the Vacation Bench (Mitter and S. K. Ghose JJ.) and obtained a Rule ` 

on almost the same terms as were stated in the Original Rule No; 10" 

of 1929 : 2 

Held, that the reference to O. 41 R. 11 of the Code of Civil Procedure in QU 
the order of the learned District Judge was irrelevant, as he had to dis.  " 
pose of the appeal which was pending before him under the provisions of 
section 475 (B) of the Code of Criminal Procedure, 

That the order of the ard Septembr, 1929, was passed by the High Court ` 
under a misapprehension, aud would not stand in the way -of disposing 
of the present Rule which was granted by the Vacation Bench o on. its ` 
merits, dE. 

The present Criminal Bench being speclally authorised DH the Chief Justice ' 
could dispose of the Rule on its own merits. l 

That the learned District Judge had not complied with the provisions of 
section 476 (B) of the Code of Criminal Procedure, the appeal to him 
being one which was in the exercise of the petitioners’ statutory right of 
app?al from the order passed by the Munsiff under section 476 Criminal 
Procedure Code. He should have issued notices to both the parties 
concerned in the matter and should have sent for the record and examined - 
the case himself and come to an independent finding of his own whether, 
in the circumstances disclosed, the present petitioners should be put in 
jeopardy by a complaint being lodged against them- 

Though a preliminary enquiry under section 476 of the Code of Criminal 
Procedure was not necessary, it should in common prudence be held by 
every Court b2fore it passes an order under that section. Sarat Chan- e 
dra Bhattacharjee v, Hari Charan Dey ia 

Jurisdiction—Declaration as to validity of Lalcheraj title—Special Deputy 
Collector sitting in the Revenue Court in 1842—Enquiry under Regula- 
tion I1I of 1828 ; see Possession, suit for 


e 

—— —— -—— ani Land Acquisition Act (lof 1894), sep Hons T" I9, 20, 21— 
Furisdiction of Courts under the Act — Reference to Court— Distinction 
between objection to area and to amount of comfensation— Cour? not 
competent io go into question of measurement of land when no specific 
objection taken te the award on that ground. 

Awards were made by the Collector on the roth and I ith. March 1921, 
under the Land Acquisition Act, 1894, section 11, in favour of the appgl- ® 
lant, whose land was acquired by the Government for a, public purpose." 
The appellant did not accept the awards, and onthe 14th April 1921 
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Jurisdiction —(Contd.). ! 
claimed reterencesY(by written application to the Collector, vide section 
18) to the Land Acquisition Court on the ground in each case that the 
award was insufficient, and that it should be referred to the judge “ for 
the determination of the proper compensation. ? The awards were based 
on the Collector's measurements of the land but no question as to their 
correctness was raised by the appellant in his application afpresaid to 
the Collector under section 18. The references were duly made by the 
Collector in July and August 1921, and he stated in each case for the 
information of the Land Acquisition Judge (vide section I9) -that objec- 
tion was taken ‘‘ to the valuation of the land only.” After the case 


dragged on for nearly three years before the Land Acquisition Judge, - 


the appellant in April 1924 objected to the measurements of the land, 
praying that the Government should either admit a larger area or that 
there should be a fresh measurement. This was refused by the Judge on 
the ground that the only objection before him was as tothe amount of 
compensation. This order of the Land Acquisition Judge was affirmed 
by the High Court on an application for revision under Sec. 115, Civil 
Procedure Code, 1908 : k 

Held, that the Land Acquisition Judge was right in refusing to ‘entertain 
the question:of measurement raised at that late stage, inasmuch as sec- 
tion 18 of the Act, in dealing with references to the Court, clearly made 
a distinction between objection to area and to amount of compensation, 
and the appellant’s objection under section 18 was manifestly only to the 
amount of compensation and was correctly so described by the Collector 
in making the references under section 19, 

The jurisdiction of the Courts under the Land Acquisition Act, 1894, is a 
special oge and is strictly limited by the terms of sections 18 ef seg. It 
only arises when a specific objection has been taken to the Collector's 
award (S. 18), and it is confined to a consideration of that objection 
(Sees. 20, 21). Once therefore it is ascertained (as in the present case) 
that the only objection taken to the Collector's award is to the amount 
of compensation, that alone is the ‘‘ matter " referred [vide section 18, 
pub-Sec. (1)]y and the Court has no power to determine or consider 
anything beyond it Rai Pramatha Nath Mullick Bahadur v. The 
Secretary of State for india in Council 


—— —— —— of Court undr the Land Acquisition Act isa special one and 








strictly limited to terms of Secs, 18, 19, etc. ; see Jurisdiction e 
. = : of Court under athe Land Acquisition Act, when arises ; see 
. Jurisdiction ni n 


Jury, comfositifn of —Murder trial—Compliance with proviso to section 274 
but infringing section 326 of the Code of Criminal Procedure ; see Trial, 
if vitiated : j e" Tn 

——, empanelling of —Criminal Procedure Code (Act V of 1898), Secs, 2P} 

© Propiso 326—' Number required for such trial ’—Number of jurors to be 
Summoned. ° 
At the time of summoning jurors, nine js to be regarded asthe “f number 


@ . 


PAGR. ' 


e 
154 
154 
. 154 
* 171 
"n 
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_ Jury— (Contd). i , 
required for such trial " within the meaning of section 326 of the Code of 
Criminal Procedure and therefore under that section the number sum- 
moned should not be less than double that number. 
Where the trial is for an offence punishable with death, a jury of only seven 
* persons was empanelled, the jury was not properly constituted and a trial 
i held with such jurors is vitiated, Amir Khan v. King-Emperor .. $74 
.——, illegally constituted — Fourteen persons summoned—]udge not applying 
. ¿his mind tothe question whether nine jurors were not required under 
section 274 Criminal Procedure Code or whether it was not practicable 
to have a jury of nine persons ; see fury trial int | 578 
——, selection of ; see Trial, if vitiated T T 171 
-—- , trial — Defence, nature of, how ascertained ; see Misdirection T 339 
Jury trial—Zmpanelling of jury,—9Sury illegally constituted— Criminal 
Procedure Code (Act V of 1898), Secs. 274, 557—dllegality, if curable 
under Sec. 537. 


= 


Ina trial by jury before a Court of Session, only fourteen jurors were 
summoned in the case, of whom six were absent when called. One was 
exempted and one discharged on objection leavingonly six who were 
empanelled without objection, Another person who wason the list of 
special jurors: and happened to be present in Court was taken in to 
complete the number seven. The fudge however never applied his mind 
to the question whether nine jurors were not required under the provi- 
sions of Sec. 274 Criminal Procedure Code or whether it was not practic- 
able to have a jury of nine persons : 

Held, that the jury was illegally constituted and that this i is not a case of 
illegality which can be treated as curable under section $37 Criminal 
Procedure Code. The Superintendent and Remembrarcer of 


Legal Affairs, Bengal v. Pono Ahmed "T vis 578 
* Justice, equity and good conscience ", meaning oi ; see Clog upon equity 
of redemption vis " 437 


Kidnapping —Pena! Code (Act XLV of 1860), Sec. 363— Lawful TORO 
Mahonedan mother marrying an outsider—Daughter oer the cus- 
tody of mother. a 

lf a Mahomedan mother marries a person who is an outsider so fat as the 

family is concerned, she loses her right to be the lawfy! guardian of her 
minor daughter. : 
If the minor daughter under sixteen years of age be enticed away by thé 
accused froin the custody of her mother, who has married an outsider, 
the aocused, considering the other circumstances of the case, myst ke 
given the benefit of doubt and cannot be convicted under section 363 In- 
dian Penal Code. Harbhorsha Mahommed v. Jhapuran Bibi .. 475 * 

Š Verdict of jury— High Court's power of interferencep nature of, 

and when arises—Criminal Procedure Code (Act V of 1898), Sec.274— » 

Inherent gower— Choosing jury from English knowing person —Charge" 4 

under sections 366 an 376 Indian Penal Code ( Act XLV of 1850)—Age 

_ of the girl. 
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Kidnapping- (Con:2.), l 
The High Court’s power of interference with the verdict of the jury are 
strictly limited and can only arise if the accused Succeed in showing that 
there are misdirections in the Sessions Judge’s charge to the jury: 
In the order-sheet the learned Sessions Judge noted: ‘‘When the Court 
began the selection of the jurors, the Public Prosecutor pointed out 
, . that there were certain documents in English the identity of the hands 
— writing of which was a fact in issue. The prosecution propose to examine 
a hand-writing expe.t and the jury have to decide on such a question 
of fact, with the assistance of the evidence of such a witness, It was 
.. suggested by the Public Prosecutor and agreed to by the Court and, to 
— the best of my belief, by the Counsel for the accused that it was desire 
able that the jurors should beable to read English. Amongst the jurors 


^ 
` 


present were a number who could do sos The Public Prosecutor objec- 
ted toan individual juryman on the ground that he was unable to read 


English, basing his objection under section 273 (g) Criminal Procedure 


~ Code. This was objected to by the Counsel for the accused and the 
Court agreed with his view that the objection on those grounds could 
not be, raised‘ under that section This is as far as the defence objection 
went; and it was agreed to by the Court who proceeded to choose the 
jury from amongst those able to read English. The defence objected 
against the jurors individually... se. sess, Against the other four jurors 
selected, no objection was raised, and no objection was raised against the 
constitütion of the jury as a whole" : i 

Held, that the accused had in no way been prejudiced. 

The record showed that there was a lottery ; the only thing that happened 
was that ths Judge proceeded to choose the jury from amongst those 
able to réid English. ia 


"1 Held, that in doing so, the Judge did not exceed the inherent powers that 
he had in ensuring a fair trial or infringe in any way the provisions of 
section 278 of the Code of Criminal Procedure. What was done could not 
possibly raise any question of jurisdiction, and if there was no question 


+ 


of jurisdiction, it was done withthe entire concurrence of Counsel for: ` 


e 
the accused, 


Each case depends on its facts and on the facts of this case the Judge’s i 


action was not in any Way irregular or contrary to law. 


On theecharge relating to the abduction of unmarried girl of about 14 years 
of age under sections 36Qand 376 of the Indian Penal Code, the ques- 
tion of f girl's age was very material. Ifshe was less than I4 years of 
age although she had been love-smitten and«could write love letters, 
her consent to the acts referred to in sections 366 and 376 was in law 


immaterial. Mohiuddin v». Emperor "e us ve 


“Kistbandi”, meaning of ; see Possession, suit for .. m bis 


Lakheray title, declaration of validity of, declaration as to—Special Deputy 


Collector sitting in the Revenue Court in 1842 —Enquiry under Regula. 
tion III of 1828 ; see Possession, suit for T ia m 


e 
. e " e 


PAGE, 
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Land, if Mal—Zemindar to prove what—Land within the ambit of a 


Zemindary ; see Onus of proof 2n "m Va vis 


Land Acquisition Act, Sec. 18— Objection to area- Objection as to 





amcunt of compensation ; see Jurisdiction sis i 

——— —— — —— , Secs, 18, 19, 20, 21— Land aquisition Dudes; right 
of, to refuse to entertain the question of measurement when no specific 
objection taken to the award on that ground in the reference— Refer- 
ence only as to proper compensation ; see Jurisdiction T vee 


: Landlord and tenant—Under-proprictory title, acquisition of, Ly prescripe 


tion— Repeated assertions dusing judicial proceedings. 


‘A person who is in fact in possession of land under a tenancy or occupancy 


‘title cannot, by mere assertion (of an under-proprietery right) in a judi- 


cial proceeding and the lapse of six or twelve years, without that asser- 
tion having been successfully challenged by the landlord, obtain a, title, 
by prescription, as an underproprietor to the lands. . 


In other words, an unfounded assertion (by a person whose original entry 


was not as under-proprieter at all) of an under-proprietory right, how- 
ever long such assertion may have been repeated, cannot convert what 
was originally simply an occupancy or tenant title into that of under-pro- 
prietory tenant merely by lapse of time. Raja Mohammad Mumtaz 
Ali Khan v. Dhanna Singh sit 


Landlord’s right to enhance rent—Tenancy permanent so long as the rent 


is paid regularly the tenant will continue to enjoy the land—Tenancy 
heritable and transferable—Raiyati settlement of tank ; see Shebait 


Law, question of— Legal inference from proved facts ; see Mortgage, redemp- 


tion of Vis 


Lease, assigr ment of— Absolute demise by sub-lease for the unexpired resi- 


due of the term ofthe lease— Transfer of Property Act, Sc. 108, 
Cl. (1) ; see Forfeiture T nes 


Leave of Court—Demolition proceeding agatnst receiver—41Vo objection as to 


absence of leave before Magistrate— Actual farticipation in the proceed- 
ing by the receiver—Opportunity given in revisin to apply. 


Before a receiver is made a party to a demolition proceeding regarding 


certain structure before the Municipal Magistrate, the leav@ of the Courte 
appointing him Should be taken: Where the proceeding had gone until 
the final order was made by the Magistrate withopt any objection as to 
leave not being taken and the receiver actively participated in the pro- 
ceeding, the opposite party was allowed in revision an opportunity of 
putting the matter right by making an application. Satiranian Baner= 
jee v. The Corporation of Calcutta id 


E vis 
Leave to appeal — Civi? Procedure Code (Act V of 1908), Sec. 110— Sub- 


stantial question of law — High Court, power of— Receiver, appointment 
of— Property situate in Mofussil— Narrow construction of clause in 
consent decree — Charge, enforcement of, in execution of decree. 


The High Court,- in appropriate cases, has power to appoint a Recover 


and to direct him to sell property in the Mofusil. 


Where the contention advanced on behalf of the applicant for leave tọ 


154 


154 


124 


518 


120 ° 


481 
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Leave to appeal—( Cena.) 
appeal to His Majesty in Council was based upon a narrow construction 
ofa clause in the consent decree for money, the object of which, so far 
as it related to execution, was to avoid the necessity of a separate suit for 
the purpose of enforcing the charge which it declared : 

Held, that as no substantial question of law was involved within the 
meaning of section rIo ofthe Code of Civil Procedure, no certificate 
could be granted. The fact that the order of the High Court on appeal 
from its Original Side added cerlain directions to the Receiver which 
were.not complained of, did nottake the case out of the last clause of 
section Iro of the Code. Raja Pramatha Nath Malia v. H. V. Low 


& Co. ees pee 
Legal advisezs of parties, agreement to compromise by ; see Counsel and 
Client eae 


Legal Practit ianers Act, Sec. 13— Pleader merely filing vaaan 
Party forced to agree to give him exorbitant fee—Precision,in charge ; 
see Unprofessional conduct ss T" 

Legislation as to ferries in India ; see Ferry T a 

Lessee, if can create a Sub-lease for the unexpired residue of the term— 
Incidents ; see Forfeiture ivi si 

"Liability — Negotiable Instruments Act, (Act XXVI of 1881), section 28-— 
Personal liability of executant on promissory note—Evidence Act (Act I 
of 1872), section 93— Oral agreement to vary terms of written contract— 
Limitation Act (Act 1X of 1908), section 20— Payment of interest “as 
such? — Agents implied authority to make payment. 

One B. N., adirector and debtor of the plaintiff-Bank to the extent of 
Rs. 20,000, in order to conceal his indebtedness from the Bank’s audi- 
tors, persuaded the defenda nt to execute on 22nd December, 1917 an 
on-demand promissory note in his (defendant's) own name in favcur of 
the Bank, so as to show him as the Bank’s debtor for Rs. 20,000, and 
this amount was credited in the books of the Bank to B. N., thus wiping 
out his indebtedness. No part of the Rs. 20,000 came into the defen- 
dant’s hands, the effect of the transaction being merely to substitute 
him gs a debtor toghe Bank for Rs. 20,000 in the place of B, N. 

In a suit brought by the plaintiff-Bank against the defendant to recover the 


money duc under the said promissory note : 


Held, (1) That so far as the presentations of B. N. and the manager of the | 


Bank thag the defendint would not be held liable on the promissory 
note and that the debt would n discharged by B. N., amounted to an 
oral agreement between the parties to vary the terms of the promissory 
note, evidénce ofsuch agreement was inadmissible under Section 92, 
e Evidence Act, 1872. 

(2) The true legal effact of the transaction was that as between the defen- 
dant and the Bank, the promissory note was an effective contract, the 
credit, ofeRs. 20,0CO by the Bank to B. Ns account being a sufficient 
consideration for the defendant signing the promissory note in his 
personal capacity. ` 


PAGE. 
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Liability ~—(Conéd,) - 
Held, further, (negativing the contention thst the defendant signed the 
promissory note on behalf of B. N, and merely as his agent and that 
threfore the Bank could not sue him upon itas principal), that the 
essence of tripartite arrangement of 22nd December, 1917, was to 
conceal D. N.’s indebtedness from the Bank and to make the Bank 
believe that the defendant was their debtor for the Rs. 20,000. 

* Under these circumstances, the defendant having acquiesced in the deception 
on the Bank and there being no proof that he was induced by the Bank 
to believe that he would not be held personally liable upon his written 

: 9 contract (namely the promissory note), that the plaintiff-Bank was entit- 
led, under section 28 of the Negotiable Instruments Act, 1881, to sue 
the defendant upon the promissory note. 

Held, further, (in answer to the defendant's plea that the suit-was time- 
barred, having been brought more than three years after the date of the 
promissory note of 22nd December 1917), that a payment on account 
of interest by B. N, oa 23rd December, 1918, though not made by or 
under the instructions of the defendant, was nevertheless effective to 
save limitation against the defendant, under section 20, Limitation 
Act, 1908, B. N. being, under the circumstances, regarded as The 
duly authorized agent of the defendant to make a payment of interest 
on his behalf. Upon the true meaning and effect of the aforesaid tran. 
saction of 22ad December 1917, it was agreed between B. N. and the 
deferdant that the former would discharge the Jatter’s liability to the 
Bank, and there was therefore implied authority from the defendant 
to B. N. to pay the interest to the Bank on his (defendant’s) behalf 
as it became due, 

In order to save limitation under section 20, Limitation Act, 1908, ¢he pay- 
ment towards interest must be made “fas such", i.e, as interest. T lie 
National Bank of Upper India Limited (ia Liquidation) v. 

. Bansidhar. .. - su i5 i om 56 
License—Calcutta Municipal Act (LIT B. C. of 1923), Sec. 175, Sch. Vi, 
item No. 18—Carricr, meaning of. 

5, was the owner of a motorbus, carrying Only passengers agd not goods, 
for. hire. He was convicted and sentenced at the instance of the Cor- 
poration of Calcutta on the ground that he was liable under Section 175 
of the Calcutta Municipal Act read with Schedule No. VI, item No. 18 
to take out a license as a ‘* carrier”? ; 


: e 
Held, that a person who carries only passengers for hire is a carrier within e 
- the meaning of Schedule VI, item No. 18 of the Calcutta Municipal Act : 
inasmuch as the word ** Carrier? means any person who carries godds or 
passengers for hire or gratuitously by land or water. S. M. Chaudhuri è 
v. The Corporation of Calcutta fn sii 577 


Limit@tion—Adverse possession agatnst widow or daughtes Ay E NE 
Adverse possession gained against a woman holding a widow’s og a e 
daughter’s estate is binding against the reversionary ‘heirs. Radhd 
Krishna Kula! v. Nil Kamal Kulai bu i 23 
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Limitation — Bengi! Tenancy Act (VII of 1885), Sch. HJ, Arh 3—Discon- 
tinnance of possession -Entry by co-sharer land ords. 

Entry by some of the co-sharer landlords on the d'scon*i nuance of posses- 
sion by the plaintiff, owner of a non-transferable occupancy holcing, is 
not dispossession such as will attract the operation of article 3, schedule 
Ul of the Bengal Tenancy Act. Rakltal Das (alias) Nepal Pramanik 





v. Khirode Bandhu Nandi -—- 36 
— Indizn Limitation Act (IX of 1908), Schedule I, Artide ág— n 
Joint Hindu family —Clais against brocher as manager of joint pro- : 


perty for an account of family outstandings collected and misappro- 
priated by Aim — Tetminus a quo —Appeliste Court, if competent to decide 
question of limitation when no issue framed on the point. 

In a suit brought by a member of a joint Hindu family against all the 
ather members of the family, alleging a division of status and praying for 
partition and recovery of plaintiff's share of the undivided family pro- 
perty, the plaintiff further made a claim against his brother as manager 
of the joint property for an account in respect of certain family outstand- 
ings alleged to have beca collected and misappropriated by the latter : 

Held, that the article ofthe Limitation Act applicable to the claim with 
verat to the family outstandings was article 39, and no demand from 

which under that Article time would rua having been proved, the claim 
was not statute-barred. 

The plea that the plaintiffs’ ' claim in respect uf certain items was time- 
barred, was taken in the defendart’s written statement, but no issue on 
the question of limitation was framed and the point not being apparently - 
argued at the Bar, the Trial Court decreed the claim. On defendant’s 
appeal to the High Court, the question of limitation being expressly 
raised in the written grounds of appeal, the High Court disallowed the 
plaintiff’s claim holding that it was statute-barred. 

Held f obiter), that in these circumstances the point of limitation was not " z 

open on appeal, Aiuddana Yirayya v. Mudanna Adenna i0 136 

Indian Limitation Act (IX of 1908), Article 113—Specific per- 

formance -—Mere delay in suing— Indian Contract Ack {IX of 1872), 

sction 46—Tin® jor completion of contract not fixed — Performance 
within a reasena^le time— Construction of written apreement—Sub- 





————— n 


sequent conduct of partigs irrelevant. 

A plaintiff does not lose his right to sue for specific perf ormace of a contract 
by mert delay which is short of the period of three years prescribed by 
the Indian Limitation Act,@908, Article 113, where itis not shown that 
the position of the defendant has been so prejudiced by the plaintiffs? . 
delay in seeking specific performance that it would be inequitable to 
enforce it, and specially when the delay on the piaintiff's part, cannot, 


under the circumstances, be ascribed to his laches. 

Where, on a proper interpretation of a written contract for sale of immove- 
able Property, as gubsequently varied orally, no time was fixed for com- 
pletion of the sale : 

Held, that the implicatioa of law was that the sale was to be completed i in’ 
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. 
Limitation —(Coz:4.). 
a reasonable time, (Section 46, Indian Contract Act, 1872). 

Where the question is one purely of construction of a written contract, the 
conduct of the parties sibsequent to the agreement is irrelevant. Rugs 
tomii Ardeshir Cooper v. Dhairyawan Annasaheb Narandas 
Thakersay Mulji ; n " 

Limitation Act (1X of 1908) Schedule 1 , Art. 47—Applicability— 
> Share of undivided property—Recovery of gossession —Previous order 
under section 145 — Criminal Procedure Code. 
' "The provisions of Article 47 of the schedule to the Limitation Act are 
. e applicable to a suit for possession of an undivided share of the propexty 
in respect of the whole of which there was previously a final order under 
section 145 Criminal Procedure Code, 








A suit for partition which seeks for partition of property or to have a share 
in it, the title to which has already been extinguished by reason of no 
Suit having been instituted to recover possession within 3 years of the 
order under section 145 Criminal Procedure Code and by virtue of 
Article 47 of the schedule and of section 28 of the Act, is another name 
for a suit for recovery of possession and a mere device to evade the pro- 
visions of the statute. Atab Sunarri ». Talib Husain Mia sa 

— Limitation Act (1X of 1908), article 48—Conversion need not be 
dishonest—Inadvertent trespass—Damages for coal abstracted by defen- 
danis from plaintiffs coal mine—Survival of cause of action against 
executors and administrators of deceased mrong-doer ( Hindu)— Legal 
Representatives Suits Act (XIl of 1855) section 1— Probate and 
Administration Acl (V of 1881) section 89 —Question of title not raised 
in writen statement or issues, not open to challenge at late stage of suit. 

Art. 48, Indian Limitation Act, 1908, applies to all conversions, whether 
dishonest or not. 

An action for damages in respect of coal extracted by the defendants from 
the plaintiff’s coal mine, the trespass being due to inadvertence and 
want of reasonable care, comes within the purview of Art. 48, Limitation 
Act, andis not therefore barred if brought within 3 years of the time 
when the plaintiff first became aware of the encroachment. s 

The defendants not having challenged the plaintiff's title to the coal in 
their. written statement and no issue on the point having been framed, 
were not competent to raise the question at a late sta@e of the suit. 

In an action brought by the plaintiffs in respect of a trespass Into their coal 





mine, the reliefs claimed were (inter alia) an enquiry as to the amount 

. of coal cut and taken away by the defendant (a Hfndu) and damages in 
respect thereof. ‘The original defendant having died after the Mstitution 
of the suit, the present defendants, being his legal representatives, were 
brought on the record and contended that in view of section í of the 
Legal Representatives Suits Act XII of 1855, the cause of action did not 
survive against them. 


Held, overruling the contention that section 1 of that Act was inapplicable . 


to the present suit which was in effect to recover property or its value 
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' Limitation —(Cox!d.) 
after conversion, and that in any event the cause of action survived 
under section 89, Probate and Administration Act, 1881, afainst the 
defendants as executors and administrators, The Adjai Coal Com- 
pany, Ltd. v. Panna Lal Ghosh T si 
Suit by mutwali for recovery of possession of Wak propérty from 
the alienee— Alienee in possession under unauthorised sale; see 
Wakfnama dee is 
————-——— Infringement of trade mark—Original discovery of infringement— 
Accused giving an undertaking not to make use of trade mark—No 








knowledge about continuation of infringement ; see Trade mark e 
—— , question of, if can be raised after remand—Limitation question 

not taken before Court of Appeal; see Insolvency ea T 
Limitation Act, Sec. 20— Payment of interest *' as such ’—Ageht’s implied 
authority to make payment ; see Liability Vi ni 

c ———— -———, Sec. 20- Payment of interest ‘fas such”, that is, as 
interest ; see Liability m ide 








—— —— , Sec. 20—Payment on account of interest by a person, not 
by or under the instruction of defendant, if effective to save limitation— 
Circumstances leading to payment by authorised agent ; see Liability ... 

—— — m ——- , Sch, 1, Art, 47—S uit for possession òf undivided share of 
property— Final order under section 145 of the Criminal Procedure Code 
as to whole property ; see Limitation T cca 

—— ———— ——, Sch. J, Art. 48— Damages for coal abstracted from plain: 
tiffs coal mine—Inadvertent trespass ; see Limitation sea n 

—— —— —— ——, Sch. I, Art. 48, scope :'of— Conversion need not be dis- 
honest ; see Limitation T y 

—————-——, Sch, I, Ast. 89—Joint Hindu Family—Claim against 
broker as manager of joint property in a suit for partition, for an account 
of family outstandings collected and misappropriated by him; sée 








Limitation T ks 
— ——, Sch. I, Art. 113—Suit for specific’ performarice—Delay in 
suing—Prejudice—Laches 5 see Limitation T ose 








» Sch. 1, Art, 116—Implied covenant arising out of a deed 
in wfiting and registered 3 see Buyer, right of iis i 
— A"; Sch. I, Art. 120— Bengal Tenancy Act, Sec. 111 A— Suit 
for declaration by tenant as regards his status ; see Second Appeal n 
——, Sch, l, Art. 142— Decrce-holder auction-purchüser not in 
possessiot—Judgment-debtor in possession — Purchaser from auction- 
purchaser suing for recovery 8f possession ; see Suit, maintainability of... 
——4^; Sah. I, Arte 181— Suit for recovery of possession by pur- 
chaser from auction-purchaser—Decree-holder auctión.purchaser not in 
actual possession through judgment-debtor ; see Suit, maintainability of 
Limited Company, if in &n ejectment suit against them seek protection under 
the Proviso to section 37 of the Revenue Sale Law ; see Ejectment m 
— M Confbany carrying on business on a larger scale, if can be described 
as raiyat ; see Ejectment - 
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Lis pendens—Notice ; see Consent decree A 
, doctrine of, basis of ; see Consent decree 
Location of idols in Will ; see Will 

—— —— of the idol, condition as to ; see Will Bad 








Lost grant, presumption of—Grant of istimrari makarari tenure by previous 
mutwalli—Existence of tenure unchallenged for over 70 years—Rent 
e remained unchanged—Applications for enhancement of rent unsuccess- 
fully made—No challenge by mutwalli ; see Mohammadan Law—Wakf 


lands ges T 
_Mahal in Regulation, meaning of ; see Possession, suit for m i 
Mahalwari in Regulation, meaning of ; see Possession, suit for ... iu 
Mahomedamn mother marrying an outsider, loses her right to the lawful 
guardian of her minor daughter ; see Kidnapping ais A 


Maintenance, right to, of illegitimate. son—Charge on putative father’s 
estate ; see Hindu Law  ... aes ove ius 
Malor lakhraj land—Land within the ambit of a Zstüludeyy-sZeulfodar 
to prove the land mal ; see Onus of proof a T. a 
Mandatory, meaning of ; see Trial, if vitiated M TN s 
Members of the donor's family to have the right of acting as shebaits— 
Gift ; see Will T "m ii T "^ 


Merchandise Marks Act, Sec. 15—‘Offence’, meaning of; see Trade 
mark. eee eee ane c.. pee bee 


Merger—Presumption—Purchase of equity of redemption by mortgagee 
—No notice as to subsequent incumbrance ; see Mortgage  ... ii 
Minor, decree against, if binding—Minor represented in the suit by the 
certificated guardian—Absence of formal order appointing a guardian 
of the minor under order 32, rule 3(1) of the Code of Civil Precedure ; 
see Irregularity at oe ai mi T 


Minor's property.—Guardian to be appointed, aid of; see Guardian- 


ship T T T - T 
Minor's property—Person having interest dico. to that of minor; see 
Guardianship .. re "T n" iis 
Misdirection—Zostile witness —Fudge’s del to jury, when Phe witness i$ 
declared hostile. 


Where the witness is declared hostile, so that leav@ to cross-examine is 
granted to the party calling him, it is necessary that the Judge should 
explain to the jury what the position is that then arises, namely, that by 

: asking for Jeave to cross-examine the witnes$, the party calling him 
admits that he is not a Witness of truth and one whose evidence «is not 
entitled to credit, who is prepared to make one statement on oath at one 
time and another at another time and that the evidence of such a witness 
fhould be rejected and left out of account in the minds ofthe jury. The 
rule leans in favour of the accused and as such ought not to be departed, 
from lightly. ° E 


The learned Sessions Judge’s omitting to tell the the jury to reject altoge- 
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Misdirection —( Con:d.) 
ther the evidence of the witness, who was declared hostile and was 
allowed to be cross-examined, amounts to misdirection, 

A hostile witness may be defined as one who, from the manner in which he 
gives his evidence, (within which is included the fact that he is willing 
to go back upon previous statements made by him) shows that he is not 
desirous of telling the truth to the Court. Where, therefore, one comes 
across a witness of this description, the evidence of such witness cannot 
in part be relied upon and the rest of it discarded or rejected. Pancha» 
nan Gogai v. King-Emperor ses vs 

Fury trial—Riot attended by murder—Right of private defence 
not specifically set up by the accused—Nature of defence how ascer- 
tained—Fudge’s charge to the jury — Right of private deferice not placed 
Jor consideration of the jury—Defect—Duty of Fudge. 

The nature of defence in a trial by jury is to be ascertained not only from 
the statements of the accused persons themselves but also from the trend 
of the cross-examination of the prosecution witnesses and from the 
arguments of the accused’s pleader at the end of the trial, To hold 
otherwise would be to run the risk of grave injustice being done in certain 








clasSes of caSes. 

In a Sessions trial with reference to the question of the right of private 
defence the Judgein his charge tothe jury expressed himselfin the 
following terms : 

** The accused have not set up the right of private defence in answer to the 
charges against them and there are not also circumstances appearing 
upon the evidence in the case justifying the exercise of that right. The 
learned Public Prosecutor had argued by way of anticipation but as it is 
not necessary for you to consider in this case, I do not think it necessary 
to place the law on the subject before you ? : 

Held, that this amounted to misdirection which occasioned a failure of 
justice. 

Held, further, that it ought to have been left to the jury to decide on a 
consideration of the evidence as a whole, whetherthe existence of the 
right of private defence had or had not been established and if so, what 
would be the effect of the existence of that right on the question of the 
liability of the various accused persons in respect of the charges on which 
they bad been tried. Kutl (alias) Madau Molla v. Emperor y 

gccasioning a failure of justice—Law on the subject of right of 

e private defence not placed before the jury —Right of private defence not 

specifically set up by the accused— Argument by Public Prosecutor by 

way of anficipation ; see Misdirection ane P 

Mohammadan Law — Waá£/ lands—Istimrari Mukarari tenure —Power oj 

Mutwalli (o grant. permanent lease, with permissio: of Kasi—Lost 
grant, when presumed. 

Ina seit by a Mutwalli to eject defendants from certain wakf lands, the 
defendants claimed tò hold under an ancient Jstimrari Mukarari tenure 
{i.ce. a permanent lease at a fixed rept) granted by a previon Mytwalli, 
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Mohammadan Law—(Coxid,), 
On the facts it was established that for a considerably long period (over 
70 years) the tenure had existed unchallenged, that the rent had 
remained unchanged. that applications for enhancement of the rent were 
unsuccessfully made, and that no Mutwalli had challenged the lease 
during that period : 


e Held, that under the circumstances, a lawful grant of the tenure by a pre- 
ceding Mutwalli, with the permission of the Kazi, could be legitimately 
presumed. Syed Mahammad Mazaffar-Al-Musavi v. Bibi 

. e Jabela Khatun in vis T sa 345 


Moitgage— Purchase of equity of redemption by the mortgagee free from 
encumbrances—Interéests of the mortgagor and the mortgagee untied in 
the same person—First prior mortgage satisfied from the consideration 
money of the kobala—Second puisne mortgage fraudulently concealed at 
the time oj Sale—Suit Ly second puisne mortgagee with regard to his 
claim— Purchaser's intention against merger, presumption of—Satisfied 
prior mortgage if and when kept alive—Court's duty. 


Although ordinarily when the interests of the mortgagor and the mortgagee 
are united in the same person, it is not necessary for him to keep them 
distinct, equity will keep them distinct when it is the intention of the 
party, express or implied, that they should be so kept distinct ; it 
depends upon the intention, actual or presumed ofthe person. in whom 
the interests are united, and this person will be presumed to intend bat 
which is most to his advantage. A mortgage substantially satisfied ay 
be kept alive in equity only when this is requisite to the advanceme . of 
justice. 


In the case of a purchaser of the equity of redemption as against subsequent 
encumbrances of which he had no notice where itis for his advantage 
that the charge should be kept alive an intention against merger should 
be presumed. 


It would be manifestly unjust that where a purchaser has by fraud been 
kept from the knowledge of a subsequent encumbrance the puisne mort- 
gagee should beallowed toreap an advantage froma transaction to 
which he was stranger at the expense ofthe purchaser to’ whom the 
property was sold as free 9f encumbrances and in sudh cases intention to 
keep alive the prior mortgage can be presumed in the interests of 
justice. 


Whenever the Court has to presume an intention it po no heed of what e 
might have been present in the mind of the person but only considers 
whether the continuance of the charge would have been for his benefit at 
the time the payment was made. Kalimuddin Shaik v. Baidyanath 
Safa " i 565 
Transfer of Property Act (IV of 1882), sections 58, 100—Indidn , a 
Registration Act (XV1 of 1908), section 17(1) (b) ; section 49— Mort- 
gage or charge over immgvealje properity—Agreement by plaintiff to 
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PAGE. 
Mortgage—(Con?d.). 
advance moneys to company on security of moveable and immoveatle 
properties—Promise by company to execute regular deed of morlgage— 
Plaintiff's charge for his advances as against sale proceeds of company’s 
assets in the hands of the liguidators—FPriority as against subsequent 
morigagees taking with knowledge of plaintiffs agreement Effect of 
non-vegistration of agreement. Nr 
By an agreement dated the 14th February 1920 made between the plaintiffs 
and the Pioneer Mills, Limited, (hereinafter called the company) the . 
plaintiffs were appointed Banians to the Mills and agreed to finance tbe 
Mills to the extent of rupees fifteen lacs. The agreement provided 
(inter alia) “that all stock in trade shall be under hypothecation to the 
Banians and in their charge and control ? and clause 7 provided that the 
company (i. e. the Mills) shall as soon as possible after the execution of 


these presents execute in favour of the Banjans a regular deed of mort- 
gage of the land, refinery, factory, plants, machineries, implements, 
structures and buildings at Unao for the sum of rupees five lacs to meet 
any deficit that may be due tothe Banians for the advances made by 
them after availing of the stock under hypothecation to them as afore- 
said,” The plaintiffs in pursuance of this agreement advanced to the 
Mills Rs. 100,000 on the 16th February 1920 and Rs. 50,000 on the 4th 
March 1920 and they brought the present suit against the Mills on the 
10th February 1923 for these sums together with interest. 

No regular deed of mortgage of the immoveable property of the Mills was 
ever executed in favour of the plaintiffs (as contemplated by clause 7 of 
the agreement of 14th February 1920) nor was the sald agreement regis- 
tered either with the Registrar of Joint Stock Companies under Sec. 109 
of the Indian Companies Act, 1913 or with the Registrar of Assurances 
under Sec. 17 of the Indian Registration Act, 1908, 

Held, that the agreement of 14th February 1920 did not, in itself, consti- 
tute or create a mortgage or charge upon the immoveable property of 
the company within the meaning of sections 58 and 100, Transfer of Pro- 
perty Act, 1882 but it merely created a right in the plaintiffs to obtain 
another document, viz,, a regular deed of mortgage of the said immove- 
able property which was to be executed by the company. As, howeyer, 
no such deed of mortgage was ever executed in the plaintiffs’ favour, 
the plaintiffs had neither a mortgage nora charge on the immoveable 
properties of the company or the proceeds of sale thereof and were not, 
therefore, secured creditor of the company and a fortiorz they werte not 
entitled to a priority over the subsequent mortgages executed in favour 
of the creditor-defendants, notwithstanding that these defendants advanc- 
ed monies to the company with knowledge of the plaintiffs’ agreement of 
14th February. ° e 

Haid further, that even if upon its proper interpretation, the agreement of 
14th February could be said to create a mortgage or charge upon the 
company's immoveable property, as it was not registered under the, 
Indian Registration Act, 1903, the unregistered agreeme t could neither 

e 
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Mortgage —(Conid.). 
affect the immoveable property comprised therein nor be received in 
evidence of any transaction affecting such property [vide Sec. 17(1) (b) 


as read with section 49 of the Act], and consequently in any event, the : 


plaintiffs’ claim to a charge and priority must of necessity ‘fail. Sit 
. Hukumchand Kasliwal v. Radha Kishen Moti Lal Chamaria  ... 
——— —-— , if extinguished —interest of mortgagor and mortgagee united in 
* the same person—Equity—Intention ; see Mortgage 
—- , prior, satisfied, if and when kept alive ; see Mortgage "T 
M redemption of — Defendant ( mortgagee) alleging sale of equity of 
. Ceredemplion tn his Javour—Onus probandi on defendant to prove such 
sale— Civil Procedure Code (Act V of 1908), section roo—Grounds for 
second afpeal—Erroneous finding of fact—Legal inference from proved 
facts—Eniries in revenue records as mere links in chain of evidence— 





Construction of dccuments—Mistake by lower appellate Court as to 
meaning of documentary evidence—Quesiion of sale, when one of pure 
fact, 


In a suit brought by the mortgagor for the redemption of the mortgage, 
where the mortgage is admitted but the defence is that the mortgagor 
had sold the equity of redemption to the mortgagee (defendant), the 
onus is on the mortgagée-defendant to establish that the mortgage had 
been extinguished by the subsequent sale in his favour. 

In the present case the defendant-mortgagee alleged that the sale in ques- 
tion was oral and he relied (infer alia) on entries in the record of rights 
prepared under the Punjab Land Revenire Act, 1837, which recogn'zed 
him as the owner of the property in suit. Under section 44 of the Act 
such entries are to be presumed to be correct as to the facts they record 
until the contrary is proved. The first appellate Coürt held that many 
of these éntries were incorrect, and after considering the evidence, both 
oral and documentary, and giving effect to the statutory presumption 
aforesaid, it held that the alleged sale had not been proved. 

Held, by the Privy Council, that as the entries in the record-of-rights relied 
on by the defendant were not the foundations of his title but were merely 
links in the chain of evidence to prove thé sale, and as the lower appel- 
late Court after considering the evidentiary value of these entriés on the 
fact in issue, viz., the sale, and the other evidence in {fe case, camé to 
the conclusion that the sale had not bee& proved, its finding that there 
was no sale, being one of fact, was final and not open to reconsideratior? 
by the High Court in second appeal, e 


A secontl appeal does not lie to the High Court on a pure question @f facts 
Though questions of law and fact are often difficult to disentangle, the 
. following propositions are now well-established :— 
e 1. Thege is no jurisdiction to entertain a second appeal on thé ground of 
` erroneous finding of facts, however gross the error may seem to be. 


2. The legal inference to be drawn from proved or adrhittesl facts is á j 


matter of law, or, in other words, the proper legal effect of a proved fac 
is essentially a question of law, but the question whether a fact has} 
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Mortgage —(Conid.). 
proved when evidence fof and against has been properly admitted is 
necessarily a pure questioa of fact. 

3. Where the question to be decided is one of fact, it does not involve an 
issue of law merely because documents which were not instruments of 
title or otherwise the direct foundations of rights but were really histori- 
cal materials, have to be construed for the purpose of deciding the 
question. 

4. À second appeal would not lie because some portion of the evidence 
might be contained in a document or documents and the first appellate 
Court had made a mistake as to its meaning, 

5. The question whether a statutory presumption is. rebutted by the rest 
of the evidence is alwaysa question of fact, Wali Mohammad v. 


Mohammad Bakash i ee 
—— -——— substantially satisfied, if and when may be kept alive ; see 
Mortgage one m 


Mortgages, if can set up mortgage as shield—Mortgagee in possession under 
invalid sale~-Civil Procedure Code, Sec. 64—Execution, purchaser, right 
of ; see Possession, decree for bes T 
Mutwall, suit by, for recovery of possession of wakf property from the 
alienee —Alienee in possession under unauthorised sale —Limitation ; see 


Wakfnama one ese 
Negotiable Instruments Act, Sec. 28—4Acquiescence—No proof as to 
inducing to believe with regard to non-liability ; see Liability T 
North-West Frontier Provinces Regulation Vil of 1901, Sec. 28— 
Application of English Law ; see Clog upon equity of redemption ii 
Notice prejudicial to client's interest ; see Professional misconduct sar 
Nuisance —Eregion of second ferry without license ; see Ferry  ... m 


Offence —JMaking water—‘Kasing’—The Police Act (V of 1861) Sec. 34 
Cl. (7)—Appeal from acquittal—Interference by ida Court —Wrong 
construction of slatute—Fact. 


The act of making water by the side of the public road is an offence under 
7th clause of section 34 of the Police Act. This actis within the ambit 
of ¢he expressiorf * easing oneself.’ The expression '*easing oneself? 
means relieving nature and the expression ‘relieving nature’ means 
“evacuating the bladdey or bowels”, the underlying idea being that of 
relief or comfort to one's person or freedom from strain. 


In the présent case, as there was no evidence-on record of any annoyance or 
inconvenience caused to affybody by the act of making water, having 
regard te the bour of the occurrence, the High Court on an appeal from 
the order of acquittal refused to set aside the order, though the learned 


Sessions Judge’s construction of the section of the Act was wrong. 
Emperor v. Chatuthmiall i Vis 
Officia! Assignee, position of, under the Indian Insolvency Act of 1848 — 
English Law ; seefinsolvency ii om 


Omission of Sessions Judge to tell the jury to reject altogether the evidence 
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Omission ~— (Contd. ), 
of witness, who was declared hostile and was allowed to be cross- 
examined, effect of ; see Misdirection T is 203 
- —— to question witness in examivation-in-chief to contradict case set 
up by opposite-party, effect of ; see Breach of Contract sist - 105 


Onus of proof— Mal or Lakheraj land— Land 1roved. to be within the ambit 
|. 6f the Zemindary— Mal land, if can be presumed—Onus of proof when 
Shifted to the other side, 
- -The mere fact that a land is within the ambit of a zemindary will not of 
itself shew that it is Mal land and shift ihe onus upon the other side to 
* shew that it is Lakheraj. The burden is on the zemindar to prove that 
it is Mal. l 
In order to shift the onus of proof upon the other side the zemindar must 
prove that the land lies within his regularly assessed estate or Mehal and 
that it was not sufficient to shew merely that it lay within the ambit of 
his zemindary. “It raust be proved that it formed part of the Mal assets 
at the time of the Decennial Settlement. This is the correct interpreta- 
tion of the ruling laid down in Sazdeo Narain v. Baldee. Makhan 
Lal Peul v. Rup Chand Manil - - 41 
Oral agreement to vary the terms of Promissory Niecchepresentidda as to - 
non-liability on Promissory Note and as to discharge of debt; see 


Liability in d 56 
Ouster—Exclusive possession by a co-sharer cf joint land cr his transferee for 
more than 12 years ; see Possession - et 474 


Partial execution, effect of—Portion of interest due on decretal amount not 
claimed in previous execution, if can be claimed in subsequent executicn ; 
see Execution nt us 280 
Parties, relation of, decision as to, in prccecdings for letters of administra- 
tion under Probate and Administration Act, if res judicata in Subsequent 
Suit for declaration of title and possession ; see Res judicata... pee 142 
Partition, suit for—Joint Hindu Family— Claim against broker as manager 
of joint property for an account of family outstandings collected and 
misappropriated by him—Limitation Act, Sch. }, Art, 89 ; see Limita- 
tion Pd E 136 
, between two Hindu brothers— Separate and exclusive enjoyment 
of property— Evidence of  separation— Shares seperately recorded in 
village papers ; see Evidence si - 502 
Party, necessary —ldol—Determination of the rights of shebait—Carryingfon 
of sheba—Separation of turn of worship— Proper a@ministration of debut- 
' ter estate ; see Will $e | © ve 80 
Penal Code, Sec, 363—Enticing daughter under 16 yea of age from the 
custody of the Mahomedan mother—Mahomedan mother marrying an out- 





—IÜ— 











© sider ; see Kidnapping p i 476 
l , Secs. 366, 376—Age of the girl—Girl about 14 years of age— s 
Consent of the act ; see Kidnapping e: ho 352 
———Á —À Sec. 499 Exception 9—* Good faith?--Not logical infallibility 
but dus care and attention 3 see Defamation E is 472 


- 
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Penal Code, Sec. 499 Exception 9 —Want of due careand caution—Errone- 
vus actions or statem^nts ; see Defamation T aes 
Person carrying on business in the name of a firm, death of, pending suit— 
Legal representatives of the deceased person to be brought on the record ; 
sce Decree, execution of . isi Te 
-—— carrying on business in a firm name, position of ; see Decree, execu- 
tion of ies n 
Petitioner's right to be adjudicated an insolyent— Abuse cf process of Court; 
see Insolvency i is 
Pleader accepting brief and acting fora party while his exclusive retainer ia 
favour of the opposite party was still running; see Unprofessional 
conduct "T ws 
Police Act, Sec. 34, Cl. (7) —'' Easing oneself’, meaning of ; see Offence ... 
m —, Sec. 34, Cl, (7) —Making water by the side ofthe public read ; 
see Offence ei xs 
Possession—Law/ul fossessfon, presumption of— Mere cxclusive possession 
by a co-sharez, if ouster Adverse  fossession— Clear. 760] necessary— 
Exclusive possession by a stranger transferee from a co-tenani for mare 
than the statutory period—Such possession if adverse against other 
co-tenants— Tenants in common. — 


Possession may be either. lawful or unlawful in the absence of evidence it 


must be assumed to be the former. 

Mere exclusive possession without more Ly aco-sharer of joint land or his 
transferee for more than the statutory period is not sufficient to consti- 
tute an ouster. 

When the interest of a. co-tenant [s purchased by a third party such pur- 
chaser becomes a tenant-in-common with the other co-tenants and the 
possession @f such co-tenants cannot in the absence of clear proof to the 
contrary be adverse to such purchaser. Kuda Koch v, Madan Gopal 
Agarwalla 1 eT is 

———— - , decree for—Invalid sale of equity of redemplicn—Lurchaser’s 
right to set up mortgage as shield agatnst claim for possession by real 
owner of the equity of redemption, 

One Karya Bharth& who owned two villages, mortgaged them in 1904, 
without possession, with defendants, and in November 1908 he sold 
same to the defendants in lieu of the amount due to them under the 
mortgages, and the defendants obtained possession of the villages under 
the sale, Prior to the said sale, however, the plaintiff in execution of his 





* money decree against the mortgagor (Karya Bharthi} had attached the 
j villages in question in September 1908 and bought the equity of redemp- 
tion at the auction salejn August 1909, The present suit was brought 

id by the plaintiff to recover possession of the villages from the defendants 


on the ground thaj the latter’s purchase of November 1908 was invalid by 

reason of the provisions of section 64, Civil Procedure Code, 1908 : 
Held, tisat the sale of November 1908 being admittedly invalid as against 

the plaintiff, the plaintiff was entitled to an unconditional decree for 


possession, and as the mortgages of 1904 in defendants’ favour did not `` 


e 
* ? R . 
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Possession—(Contd.). 


give them any right to possession, and they obtained possegsion only by 
virtue of the invalid sale of November 1908, they were not entitled, in 
the present suit,to set up their mortgages as shields against the plaintiff's 
claim for possession. Bijai Saran Sahi (alias) Bijai Behadur Sahi 
v. Rudra Bageshwari Prasad Bahadur Sahi - T 
——— —— —, suit for—Sossession Jollews, title- Land fullef jungle and 
incapable of cultivation— Special Deputy Collecter silting in revenue 
Couri—Resumption proceeding—Decisicn on the validity of Lakheraj 
, @ lie—'Brilti'—'Taidad!—' Vehai'— Dou! Kabuliat and Kistbandi. 

Where the lands are full of jungle and incapable of occupation, the pre- 
sumption is that possession follows title in the absence of possession by 
any body other than the rightful owaer. 

The Special Deputy Collector sitting in the Revenue Court in 1842 and 
proceeding with the inquiries under Regu'ation 11! of 1828, had authority 
to pronounce on the validity or otherwise ofa Lakheraj title set up 
before him. l 

It was competent to the Collector or other Revenue officer under section 4 
of Regulation III of 1828 to institute the enquiries specified in Regu- 
lation If of 1819 and Regulation 1X of 1825 to follow the procedure laid 
therein and to record in a Robokari his judgment as to the liability of the 
lands to assessment or otherwise in manner directed by section 20 of 
Regulation I! of 1819. Such decision has the force and effect of a 
decree. 

The word ‘Meha!’ which is used in the Regulations (See clause 2 section II 
Regulation XLII of 1803) as the equivalent of the English word ‘Estate’, 
signifies, not the property of one person but the property held under one 
title, whether by one person or by many. The word ‘Mahalwari’ 4s used 
in contradistinction to Mauzawari which defines every separate mouzah or 
village in the Revenue Records, 

The word ‘Britti is of Sanskrit origin and means literally ‘‘ means of 
subsistence,” Wilson in his Glossary defines it asa grant cf land or 
other means of support to any one. Some ofthe carly Editors of the 
Regulations take itas synonymous with Debutter or dedffated lands.'e 
There isat any rate no doubt whatever that certain Nzstar or non- 
revenue-paying lands were excluded from assessment when the Dowl 
Kabuliat was taken at the time of the Decennial Settlement, 

By the expressions Dow! Kabuliyat and Kistibandi are meant engagemfnts 
, Setting forth particulars of the arrangements made for the payment of 
revenue in respect of specified laws by fixed instalments. e . 

A Taidad isan extract from a public register or other document of 
authority in confirmation of a claim, Tarakeswar Pal Chowdhury v. 





Kumar Satish Kanta Roy ut T 
-——— of whole~Realisation of rent from portion only ; see Wakf- 
Rama . l Sree me, [] 


Premises, user of, for unauthorised race gambling and user as a common 
gaming house ; see Common gaming house MEN mi 
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Prescription —Urder-proprietery title, acquisition of— Repeated a-sertions 
during judicial proceedings ; see Landlord and tenant > .. | 

Presumption— Entries mide after the year 1913— Bombay Land None 
Code, Sec. 135{j), added by Bombay Act 1V of 1913 ; see Evidence... 

———— —— — [ntention to keep alive prior mortgage—Subsequent mortgage 
fraudulently concealed at the time of sale—Purchaese of equity of 
redemption by first mortgagee—First prior mortgage satisfied from the 








consideration money ; see Mortgage ie Vie 
— — Land, if wal—Land within the ambit of a zamindary ; se 
Onus of proof is ies 
—— Lawful possession ; see Possession iu id 
———— —-—— Lost giant-- Grant of Istimrari Makatari tenure by previous 


mutwalli— Existence of tenure unchallenged for over 70 years—Rent 
remained unchanged — Application for enhancement of rent unsuccessfully 
made—No challenge by Mutwally; see Mohammadan Law, Wakf 

















Lands es ‘ie 

— Merger — Purchaser of equity of redemption by mortgagee— 

No notice as to subsequent incumbrance ; see Mortgage i Ms 
——-—— Title—Land full of jungle and incapable of cultivation 5 see" 

Possession, suit for - M 

—— of intention to keep alive prior mortgage— Court, what to 

consider— Continuance of charge ; see Mortgage sus su 

Prior mortgage, satisfied, if and when kept alive ; see Mortgage... sas 


Priority as against subs equent mcr'gagees taking with knowledge of plain. 
tifs agreement— Agreement by plaintiff to advance monies to company 
on security of movable and immovable properties— Promise by company 
toexecute regular decd of mertgage—Agreement not registered either 
with the Registrar of Joint Stock Ccmpanies or with the Registrar of 


Assurances 3 see Mortgage wit 
Private defence, right of, not specifically set up by the icri escis: duty 
of ; see Misdirection eos n 


——— —— defence, right of, not specifically set up by the accused—Law as to 
right of private defence not placed before the jury—Argument by Public 
Prosecutor by way of' anticipation ; see Misdirection hi ees 

Privy Council, Appeal to, if competent—Order of High Court setting aside 
the decree oí the Additional District Judge and restoring that of the first 
Court, on a petition praying for an order directing the Additional District 
Judge, Agency Division, Waltair, to review his judgment—Agency rules, 

å tule 13 ; see Agency rules ; 





- , If interferes— Infringement of statutory requirements of crimi- e 


Pd 


nal proc€dure*-Irregularity in charge &c. not resulting in substantial 
: failure of justice ; see Crimiaal case P -— 


LE] 





———— , nota Court of Criminal Appeal ; see Criminal case 


Probate of Will—Principal beneficiary taking leading part in tts prepara» x 


tian—Circumstances arousing suspicion of Court—Onus probandi. 
Wheré'a person who bropounds a Will is the principal beneficiary under it 
and has taken a leading. part in giving instructions for the Will and in 
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Probate of will — (Conid.) 
procuring ,t;execu*ion and registration, and circumstances otherwise 
exist that would exc'te the suspicion of a Probate Court, the onus lies 
heavily on sich person to ¢stab‘ish that the testator approved of the 
Will, The Court, in such a case, will examine the evidence in support 
of the Will with great vigilance and Scrutiny, and will refuse probate 
unless the evidence removes such suspicion and clearly proves that the 
testator understood the terms of the Will. Vellasawmy Servai v. 
' *  L. Sivaraman Serval iis vis 150 
Procedur», treach of, prescribed in the Coda of Criminal Procedure, when 
vitiatirg the procee ling ; see Trial, Lf vitiated idi $5 I71 
Professional misconduct by Vakil— Strict 5rof essential — Mere error of 
judgmeni—Wo'ie prejuticial ts client's. interests —Exorbilant fees— 
Fraudul nt conduci, allegations of. 

Charges of prof:ssionu misconduct must be clearly formulated and proved 
and should not be iafer ed from mere ground for suspicion, however 
reasonable, or what may be mere error of jud gment or indiscretion, 

Fraudulent conduct, if alleged, should be clearly and specifically mentioned 

. in the charge, so that the party may have notice of it. 

Before a vakil can be found guilty of professional misconduct in sending a 
notice, alleged to be prejulicial to the interests ofthe client on whose 
behalf it was sent, it must be shown, fizs/, that he knew the rights of 
parties and th.t his client did not know them or did not intelligently or 
deliberately realize them, and, s-cond/y, that the notice was in fact pres 
judicial to the interests of his client. 

It is not neceS:asily professional misconduct for a vakil to induce his client 
to cons:nt to pay high or exorbitant fees for professional services 
rendered, T. C. A. Anaudalwan v. The Judge's of th$ High 
Court of Judicatura at Ma iras m a 418 

Promissory Note, to vary the terms of oral agreement — Representation as 
to non-liability on Promissory Note and as to discharge of debt ; See 








Liability sig ste 56 
—— exccuted by a person without taking any money —Credit 

given to real debto1’s account—Consideration ; see Liability® ui 56 
Proo*, in insolvency — Correct method ; see Insolvency ids "t 283 
Property, interest in—Consent decree not set aside ; se@Consent decree. — ... 364 


Prosecution, under section 488 of the Calcutta M unicipal Act—Requisition 


to the owner for providing access to a privy in a particular manner, hon- 

compliance with ; see Illegality e T Pe 463 
Provirtcial insolvency Act, Sec, 61(3) —"Expenses of adminigtratian or -— : 
othernise—Rent due after the passing of ad judication order and upto 


expiry of notice ; see Adjudication order as ie 382 
" Purchgser, breach by —Contract for sale of immoveable proferty— Contract 


providiag no time for completion—Payment of earnest money on the date 


of contract — Receipt of earnest money providing date of completion — 


Purchaser postponing completion for his convenience — Vendor giving 


time for completion ; see Breach of Contract er on 195 
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o 
PAGE. 
Purdanasin ladies, rule of law applicable to, object of ; see Finding of Fact... 465 
Question of fact—Work, if a colourable imitation of another ; see Copyright... 243. 
Réal Profits, ascertaining of—Under-valuation of opening and closing 
stocks.—Assessment of income tax and super-tax fora particular year ; 
see Indian Income Tax Act aes ave i5 e 0 128 
Receiver Appointment of — Minors property—Guardians end Wards Act 
(VII of 1890), 12— Discretion, nature of—Power te sell—Civil Froce- " 


dure Code (Act V of 1908), Sec. 14r. 

The discretion which is conferred upon the Court by section 12 ofthe 
Guardians and Wards Act, is a wide one, and it has the power to 
appoint a Receiver, and the Receiver when appointed must. having 
regard to the provisions of section 141 of the Code of Civil Procedure, be 
deemed to have all powers of a Receiver under the Code. Those 
power to sell where the adoption of such a course is deemed to be neces- ` 
sary for the protection of the interests of the minor, 

The Court's order directing a Receiver to sell certain properties belonging 
to a minor is not ultra vires of section 12 of the Guardians and Wards 
Act, and as it is a matter of discretion of the Court, the High Court 
refused to interfere with such interlccutory order. Joti Prosad Lala 
v, Saraswati Debi "T T i^ sis 38 

— — — Execution of money decree— Charge cn celliery—Afpplicatien for 
sale —Defendani residing outside the limits of the Ordinary Original 
S'urisdiction of Hipk Court Property situated outside the limits of the 
Ordinary Original Jurisdiction of High Court—High Court, if can 
appoint Receiver—‘Equitable execution —Civil Frocedure Code (Act V 
of 1908), Se:s 88, 39, 57. 

The sales of immovable property in execution shall be carried out by ihe 
local Courft : 

When a Court appoints a Receivcr, the order merely operates to put the 
Receiver in possession of the interest of one or more of the parties 
and a sale by the Receiver is a different thing from a sale by the Court 
itself. The principle which the action of Court in effecting sales in 
execution is confined to immovable or other property within its territorial 
jurfsdiction is 979a facie not applicable toa sale by a Receiver which 
need not necessarily be a sale by public auction as distinct from private 
treaty. e 

The High Court in its Original Side has jurisdiction in a proper case 
to appofnt a Receiver of immovable property situated outside its local 
jurisdiction. e 

Where thegsole purpose ofan application is to have immovable property 
realised by sale, even where it appears that the appointment of a Recei- 
ver with power to sell will be most appropriate course, prima facie 
at all events this @pplication should be made as an application in exe- e 
cution to the Court within whose territorial jurisdiction the property is — 
situate "n ` 

The same reasons which have induced the Courts to regard with disfavour 
any departure from the general scheme of the Code even as regards e, g. 


— & 
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Receiver—(Conéd.) 

the attachment of debts in execution apply to an application for appoint- 
ment of a Receiver where the main purpose of the appointment is to effect 
a sale in execution. It is the duty of the High Covrt in its Original Side 
to be both careful a nd spsrifig in the exercise of its power to make such 
appointment where the primary subject matter is immovable property 
outside its jurisdiction, 


* On the 25th August, 1925 the plaintiffs obtained a consent decree sgainst 

. . the defendant, a resident of District Burdwan, for the sum of 4 lacs with 
certain interest payable by certain instalments, and in default of pay- 
ment of any instalment, the plaintiffs should be entitled to execute the 
decree, and at their option to have the colliery charged by the decree 
sold in execution of the decree. The plaintiffs applied for appointment 
of Receiver in default of payment of Receiver for sale of the 
colliery : 

Held, that the defendant could not resist the appcintment of Receiver by 
the High Court upon the ground that he was not ordinarily resident 
within the limits of the Ordinary Original jurisdiction of the High 
Court, 


Where the reference in the decree, was reference to something which was a 
going concern, the most appropriate method to employ ia order to realise 
plaintiffs’ decree out of the colliery was the appointment of a Receiver. 

Per Rankin C. 9, : In England the appointment of a Receiver is often 
regarded as a form of ‘equitable execution, but Jn re Shephard the 
Court of Appeal pointed out that the expression tends to error. What 
a creditor gets by the appointment of a Receiver is not execution buta 
substitute for execution a form of equitable relief which is granted on 
the ground that there is no effective remedy by execution at law. 
Accordingly there is authority for the proposition that a person seeking 
‘equitable execution’ must show that he was met by difficulties arising 
from the nature of the property which prevented his obtaining relief at 
all. In India the distinction between legal and equitable interest is not 
observed in the full sense in which it is part of the law in England, 
Since 1908 at all events, provision has been made by the Gode of Civile 
Procedure for the appointment of a Receiver as a form of execution 


(Section 51). " 


Per C. C. Ghose F.: The appointment of a Receiver has often been desa 
cribed as one by way of * equitable execution’ but equitable executifn is 
not execution within the strict meaning of the tem, Itis really not exe. 
cution but it is equitable relief which the Court gives becagse egecu- 
tion at law cannot be had: j 


In India, under ordinary circumstances f equitable execution’ ought not 
tbe resorted to where there is no impedement to execution being levied 
in the ordinary way as provided by the statutes, Since 1608 execution » 
may be had by the appointment of a Receiver (section 51eof the Code ofe 
2 Civil procedure but the provisions of section 51 must ordinarily be read 
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Receiver—(Contd.). 
along wsth the provisions of secticn 38 and 39 of the Code). In other 
words, in ordinary circumstances, territorial jurisdiction is a condition 
precedent toa Court executing. A 

In this case, the paities agreed that the responden? company would have 

a first charge.on the colliery mentioned in the terms of settlement in 
decree for the purpose of satisfying the decretal amount and, further 
that they would be entitled to have the colliery sold in execution 
of the decree made in the suit subject to what. is stated hereafter 
If the decree-holder in such circumstances makes an application for 
the application for the appointment of a Receiver and obtains an 
order as prayed for, such an order is not astep or process of ‘equitable 
execution.” Raja Pramatha Nath Malia v, H. V, Low &Co .. 

application for appointment of, with power to sell immovable 





2 


property— Departure from the general scheme of the Code of Civil Proce- 


dure ; see Receiver ET di 
———— — , appointment of—High Cout, power cf— Property situate in 
Mofussil ; see Leave to appeal mT " 


— —— — , appointment of—Reference in the decree of the subject as going 
concern ; see Receiver x d 

—, demolition proceeding agairst— No objection as to absence of 
leave eoe Magistrate— Actual participation in the prcceeding by the 

` Receiver— Opportunity given in revision to apply ; see Leave of Court ... 
—~, when can be made a party to a demolition prccecding regarding 
certain structure before the Municipal Magistrate ; see Leave of Court ... 
— — of immovable property situate outside jurisdiction, appointment 











of—High Court in its Original Side ; see Receiver id 3 
Record of rights, and mutation registers, entries in, evidentiary value of — 
Bombay Record of Rights Act ; see Evidence -— dd 





of rights, entry in, prepared by a Settlement Officer under the provision 
of the Chota Nagpur Tenancy Act, 1908, if and how can be rectified ; 
"see Res judicata ne tk 
e Reference to High Court under section 66 of the Income Tax Act -- Finding 
of fact by CommisBioner ; see Income tax " ixi 
Registration Act, Secs, 17 (1) (b), 49— Effect of non-registration of agree- 
ment—Agreement by plaintiff to advance monies to company on security 
of movable and immovable properties— Promise by Company to execute 
regular deed of mortgage-~Agreement not registered either with the 
* Registrar of Joint Stock Companies or with the Registrar of Assurances ; 


> see Mortgage e s use 
LL —— — , Sec. 87~-Defect in the procedure of Registrar and want of 
* jurisdiction ; see Transfer " 2 


—— —— , Sec, 8 — Registration of document irsufficiently stamped or 
not,“ duly stamped ’-Error in procedure ; see Transfer `.. iss 
— M d — Sec. 87, ee of—Defect, when incurable ; see 





Transfer : yis mt 
Regulation II of 1819, Scc, 20 d - 
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Regulation Ill of 1828, Sec. 4 T nr 297 

——, enquiry under—Special Deputy Collector silting in 

the Revenue Court in 1842—Declaration of validity of Lakheraj title ; 
see Possession, suit for g T T 297 

Relation of parties, decision as to, in proceedings for letters of administration 

i under Probate and Administration Act, if res judicata in subsequent suit 
for declaration of title and possession see Res judicata sen T 142 

Reht, enhancement of — Bengal T. enancy Act (V1 of 1885), Sect, 52, rog— 

. . Holding’ or ‘tenure’, meaning 0/— Holding if can be composed of an 
undivided share in land—Contract with a co-sharer landlord —Other 

* ©co-sharer, if can take advantage of such contract, 

Section 52 of the Bengal Tenancy Act speaks of additional rent or of reduce 
tion of rent in respect of a particular area. for which rent has been previ- 
ously paid and it says that additional rentis to be paid if it is proved 
that such excess is due to the addition to the tenure or holding for which 
rent was not being previously paid. 

The word ‘area’ in section 52 indicates a definite quantity of land. - A share 
in a plot cannot be brought within the sigaificance of that word and the 
Subsequent use of ‘tenure’ or ‘holding’ shows that the legislature had in 
contemplation an entire plot of land within definite boundaries and not 
an undivided share. 

The enhancement under section 52 can only be claimed where it is found 
that the land in the possession of the tenant isin excess of a definite 
quantity of land for which he was paying rent previously. Section 52 
does not apply to actenancy composed of some definite plots and an 
undivided share in another plot. 

Even in cases where the landlord claims under section 105 enhancement or 
settlement of fair and equitable rent under section 52 and the tenaftcy is 
composed of an undivided share, the claim will not be admitted under 
section 105. 

It does not seem to be logical that because a tenant has entered into a con. 
tract with a co-sharer landlord, the other co-sharers have the right to 
take advantage of it and may sue for enhancement on the basis of that 
contract though it was not executed in their favour. Benotf Kumar e 
Roy Chowdhury v. Ganga Charan Mestari "m T 485 

Resjudicata—Civil Procedure Code (Ac! V of 1908), section 11—*f Finally 
decided" — Res judicatamSuit for renti—Question of defendants tenure 
not dealt with in final judgment of ultimate Court of Appeal—Chata 
Nagpore Tenancy Act, 1908, sections 84, 07 — Preswmbtion of correctness 

' of entries made in records of rights—Onus of rebuttal on party unpapn- 
ing their correctness —Barsote Raj—Non-resulsable shikmi taluk. 

In a suit for arrears of rent, the Court of first appeal referred in its judg- 

` ment to the suit land as the defendant's jagir, but it also stated that the 

. only point at issue was as to the rate of rent, and on second appealthe 
High Cou:t dealt with the case in the same way : n . 

Held, that in these circumstances, even assuming that the question of the 

defendant's tenure arose in the case, as the final judgment of the High 
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Resiudicata — ( Costa.). 


Court, in second appeal, did not deal in any way with the question 
whether the defendant's tenure wasa jagir, there was no final decision 
within the meaning of section 11, Civil Procedure.Code, 1903 of the issue 
whether the defendant's estate was a jagir. 


An entry in a record of. rights prepared by a Settlement Officer under the 


provisions of the Chota Nagpore Tenancy Act, 1908, may be rectified at 
the instance of the party aggrieved ina suit brought by him before a 
Revenue Officer within a period of three months (see Sec. 87), but in the 
absence of such a suit, the entry in the kewat stands and cannot be 
altered by the Civil Court, and under -Sec. 84 (3) of the Act it is to be 
*'evidsnce of the matter referred to in such entry and is to be presumed 
to be correct until it has been proved by evidence tobe incorrect.” 
These entries, being made after enquiry by experienced revenue officials, 
are statutory evidence of great weight, and the onus ison the party 
impugning their correctness to establish by cogent evidence that the 
entries are incorrect. 


Held, that on the evidence in the present case, the onus had not been 


discharged. 


The Barsote Raj is a non-resumable shikmi or sbamilat taluk, and is not a 


jagir tenure held underthe Ramgarh Raj. Surendra Nath Karan 
Deo v. Kumar Kamakhya Narain Singh me Wi 





Civil Proceduse Coie (Act V of 1909), section 1z—Section not 
exhaustive —General principles of law analogous fo those of res judi- 
cata— Decision as to relationship of parties in proceedings for letters of 
administration under Projateand Admini.tration Act (V of 1881), if 
res judicitagin subsequent suit for declaration of title and possession. 


Section 11, Civil Procedure Code, 1908 is not exhaustive of the circum 


stances in which an issue is res judicata,.and the plea of res judicata still. 
remains, apart from the limited provisions of the Code. 


The rule of res judicata, while founded on ancient precedent, is dictated by 


a wisdom which is forall tim». Though the rule of the Civil Procedure 
Coe in India may be traced to an English source, it embodies a doc- 
trinein no way opposed tothe spirit of the law as expounded by the 
Hindu.commentators. Vijnanesvara and Nilakantha include the plea of 
a formér judgment among those allowed by law. The application of the 
rule by the Courts in India should therefore be influenced by no technical 
considerations of form, but by matter of substance within the limits 
allowed by law. : 


. e i l 
On the death of one N, intestate, in‘November 1905, rival applications were 


made in Igto by D, on the one hand, and G and B, onthe other, for 
the grant of letters gf administration to her estate under the Probate and 
Administration Act, (V of 1831). The procesdings being contentious 
were tried asa suit by the Subordinite Judge, and the determination of 


the question turned entirely upoa a pure question of fact, namely, 


whether the claimant D was, asthe sisters son of the deceased  ? 


e `’ e" e 
e 
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Resiudicata —(Cond4.). 
husband, the nearest heir of N. The Subordinate Judge decided in 
favour of D, to whom letters of administration were granted on the goth 
August 1912 and he obtained possession of the property. This decision 
was upheld by the High Coutf on appeal. In November 1921 the present 
suit was brought by the plaintiffs (who derived title through the rival 
claimants G and B), on the allegation that D was notin the relation- 
ship to N which had been found in the former proceedings, and cons 
. sequently was not her heir, but that G and B were entitled to the pro- 
.  perty of the deceased N as her nearest heirs, and praying accordingly for 
. © possession of the property. 
Held, that though section 11 of the Civil Procedure Cede, 1908, in terms 
may not be applicable, the plaintiffs’ suit was nevertheless barred, upon 
general principles of law analogous to those of res judicata, by reason 
of the ptevious decision as to the relationship of the parties in proceed- 
ings under the Probate and Administration Act, 1881. Kalipada De v. 
Dwiiapada Das ids " it is ET 142 





~ Subsequent suit based on a different legal relation — Con- 
structive res judicata, principle of. 


A instituted a Suit against B for ejecting the latter on declaration of his 
own title on the following allegations, ‘That the lands were purchased 
ata rent sale by the landlords in execution of a rent decree against one 
C. That the landlords took symbolical possession after such purchase 
and thereafter leased the same out to A. When A went to take posses- 
sion, he was resisted by B who had no title. B in his defence alleged 
that he had been in possession for many years as occupancy raiyat under 
the tenure-holders and that A himself had recognised him as such. The 
suit however was ultimately dismissed on the ground of limitatidh aud 
on the question of recognition the Court of appeal held that recognition 
had not been proved. A then instituted the present suit against B with 
the same prayer but this time alleging that B wasan under-raiyat and 
professing to have served notice on him under Sec, 49 of the Bengal 
Tenancy Act : 


Held, that the second suit was not barred by the principle of res judicata, * 

Held further, that the silence of the decree in the previous suit on the 
question of A's title, in view of the pleadings, cangot be construed as 
negativing the A's title which was admitted. 


Where the. legal relation put forward in the subsequent suit is- different 
- from what was alleged in the previous one, theÉsubsequent suit is-not 
barred. Unless it can be said of any matter, that it ought to Mave Heen 
set up as a.ground of attack in the former suit, the principle of construc- 
tive res judicata cannot.apply. Rajani Kanta Sala v. Arjun Chan- 
Ed dii Chakravarty ee. T 571 


b "E 
—— ——-, construction, principle of. - Subsequent suit based on a differest x 


legal relation ;'see Res judicata: vee m B7 


—— —— — ryle of, nature and application of ;. see Rcs judicata in 142 


* 
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Revenue Sale Law, Sec. 37 Proviso —' Raiyat'—Bengal Tenancy Act, 








Sec. 5 ; see Ejectment . T 
— —, Sec. 37 Proviso, object of ; see Ejectment ... T 
Reversioners, if and when bound by alienation by Hindu widow for main- 
tenance claims of illegitimate sons ; see Hindu Law m i 


Reversioner bound by adverse possession against widow or daughter ; see 


Limitation ae u^ 


Right of private defence not specifically set up by the accused —]udge, duty 
of ; see Misdirection T id 

—— of private defence not specifically set up by the accused —Law of right 
of private defence not placed before the jury —Argument by Public Prose- 
cutor by way of anticipation ; see Misdirection is Si 

Rights assigned on the assignor by family settlement, nature- of—Settlor 
entitled to income for his life and thereafter to be distributed between 
his widow and children—Some ofthe properties to be sold after the 
youngest child attaining the age of 20 and some on the death of the. 
youngest child—Assigament by one of the sons for valuable consideration 


to a stranger before the happening of the events ; see Transfer i5 
Sale, question of, when one of pure fact ; see Mortgage, redemption of id 
— by Receiver and sale by Court, difference between ; see Receiver T 


— by Registrar under condition —Abstract of title—Objection to title to be 
preferred within certain time—No objection within tíme ; see Title to 
property ID ea 


—— for arrears of revenue—Incumbrances, if 25 so facto void ; see Ejectment 
—— of food advertised as adulterated—Food for human consumption—Pur- 
chaser's knowledge of adulteration ; see Adulterated food ii 


—— of food for human consumption in an adulterated condition—Purchaser’s 
knowledge ef adulteration ; see Adulterated food a IM 


—— of immovable property in execution, where to be carried out 3 see 
Receiver one da 


—— of trust property—Vendee’s possession, when adverse ; see Wakfnama ... 
Second Appeal—Civil Procedure Code (Act V of 1908), sections 100, ro1— 
Finding of Sact—Construction of documents, 
e 


The plaintiff based his claim to relief on the ground that the lands in suit 
were included in a purchase mide by his father at an auction sale held 
by the Court for arrears ‘of road cess, The question whether the lands 
passed tq the auction-purchaser turned solely upon an interpretation of 

e various documents ; e. g., entries In a Register maintained under Act VII 
. of 1876 (The Land Registration Act) ; sale proclamation ; order of the 
Court directing” the Nazir to put he purchaser in, possession of the pro- 
e , perty ; and the description of the property in the schedule appended to 
the sale proclamation. The Subordinate Judge dismissed the suit, on 

.. appeal.the Additional District Judge set aside this decree and the plain- 
tiffs claim granted. ' The matter then came up before the High Court on 

, “Appeal by the:defendant and the High Court (Greaves and B. B. Ghose, 
. FF) dismissed „the appeal chiefly upon the ground that the questjon in, 
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Second Appeal—(Contd.). 
issue was really one of fact upon which the decision of the District Judge 
was final : 

Held, that in their Lordships’ wew the simple and attractive solution which 
not unnaturally commended itself to the High Court cannot be accepted 
and the matter must be examined throughout. : 

e Feld, further, that the finding uf the District Judge (first appellate Court) 

based upon such documents, as to whether the particular property irf suit 

passed to the auction-purchaser, was not, in the true legal sense, a find- 
ing of fact at all and was not, therefore, final. Asthe whole of the 
relevant evidence ín the matter was documentary, and the documents 
themselves cónstituted the foundation of the rights claimed by the plain. 
tiff, the right construction of these documents was a question of law 
which the High Court was not precluded by sections 100 and 101, Civil 

Procedure Code, 1903, from considering in second appeal. Amiruddi 

Gazi v. Makhan Lal Chatterjee i " 

Second appeal—Documents, construction of—Documents not instruments of 

title or otherwise the direct foundations of rights; see Mortgage, 
redemption ot 


Second appe al—Erronecus finding of faci— Bengal Tenancy Act—Holding, 
a tenure or ratyati—Test-—Suit for declaration by tenant as regards his 
status — Limitation applicable. 


No second appeallies to the High Court on the ground that the lower 
appellate Court came to an erroneous finding of fact. Where there is 
no error of defect in the procedure, the finding ofthe first appellate 
Court upon a question of fact is final and conclusive if that Court had 
before it evidence proper for its consideration in support of the finding. 

The real test, whether a holding is a tenure or rayati, for purposes of the 
Bengal Tenancy Act, depends upon the purpose for which the holding 
was acquired, Where the original purpose for which the tenancy was 
created was for cultivation, the tenant will be deemed to be an occupancy 
raiyat and not a mere tenure-holder. Ur 

A suit by a tenant for a declaration that an entry in the record, of fights aS » 
regards his status describing him as a tenure-holder is erroneous and for 
a declaration that heis an occupancy raiyat is nota suit under sec- 
tion 104 H of the Bengal Tenancy Act but falls within the proviso to 
section III-A of the said Act, and the period of limitation applicable to 
such suit is six years under article 120 of the Indian Limitation Act. 

°” The Midnapore Zemindary Company Lim ited v. The Secre- 
tary of State for India in Council ° 


Second appeal—Erroneous finding of facts ; see Mo rtgage, redemption of ... 
; appeal—Finding of fact—Entries in record of rights pwepared under 
«^ the Punjab Land Revenue Act, 1887—Entries not - foundation of title but 
links in the' chain of evidence ; see Mortgage, redemption of 








appeal—High Court, when can interfere with the finding of fact ; see 
‘  Finding-of fact ; i 
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Second appeal—Legal inference from proved facts ; see Mortgage, redemption 





of H N 
-——— appeal—Some portion of evidence contained in document—Mista ke as 
to meaning ; see Mortgage, redemption of - ant 
appeal, if lies to High Court—Erroneous finding of fact; see Second 
Appeal - wee 
Secretary of Society for the Protection of Children in natas ; if can be 
appointed guardian of th» property of minor ; see Guardian ship xm 


Settlement, fam'ly—Vested interest in income of the property and contin- 
gent interest in the corpus of property—Contingent interest, if transfer- 


able ; see Transfer ave ais 
«Shall?*, force of, when used in the Code of Criminal Procedure ; sce Trial, 
if vitiated wie fia 
Sharer, if can be issued at a discount ; see Income tax de di 
Shares, mere allotment of, upon an application, if constitutes per se a com- 
pleted contract ; see Executory contract to allot shares ii F 


Shebait—Grant of heritable, transferable and non-mokarari lease — Binding 
on succeeding tenant—-No rent fixed— Rent, if enka ncible— Description 
as raiyati lesse— Bengal. Tenancy Act (VIII of 1685), if applicable— 
Death of plaintiff after decision but before filing of appeal—Affidavit, if 
necessary, 

It is competent for a shebait without legal necessity to grant a transferable 
and heritable lease, which is permanent in so far that so long as the rent 
is paid regularly the tenant will continue to enjoy the land ; such a lease 


: is binding on the succeeding tenant. a 


Where from the stipulation in the Patta it appears that the tenancy is 


permanent in so far that so long the rent is paid regularly the tenant will 
continue to enjoy the land, but there is nothing to show that the'rent is 
fixed and the tenancy is heritable and transferable and the Patta des- 
cribed itself as a raiyati settlement of tank : 

Held, that these stipulations are not inconsistent with the landlord's right 

to enhance the rent, 

That the mere fact that the tenancy i; that of a tank does not take it out of 

the Bperation of tfe Bengal Tenancy Act. 


The original plaintiff died after the decision of the suit in the primary 


Court and before the filiif of the appeal and A got herself substituted, 


as the widow ofthe original plaintiff. There was. no affidavit to the 
'effect that she was the present shebait : 


. Held, that there could, be_no legal objection as to the application, for, substi- 
tution not being supported by an affidavit 'especially as the learned’ Judge- 

e was satisfied from the evidence of defendant's witness that the Baisnabi 
of the former shebait joined in the performance ofthe sheba. Bhabani 
Charan Banikya v, Suchitra Baisnabi Me. unos Ded 

— ——, change in the gormal devolution in the office of, if.can:be read into 
a clause which finds.place in the Will—Directions. to trustees. of the 
testator’s trust fund as to payment by way of legacy ; see Will ees. 
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Shebnit—(Con!4.). 
—— —, if can endow property for the use and benefit of ancestral idols 3 see 
Will T ii 80 
, if can, without legal necessity, grant transferable and heritable 
lease, which is permanent in so far that so long as the rent is paid regu- 





" larly the tenant will eontinue to enjoy the land—Lease, if binding on 
succeeding shebait ; see Shebait . i ave 25 
—— —, office of, enjoyment of —Gift made directly to idol; see Will |... 80 
——— — by endowing property for the use and benefit of ancestral idols, if can "s 
° affect the dispositions created by the original founder ; see Will - 80 


«2. — by endowing property for the use and benefit of. ancestral idols, if 
can alter the line of shebaits laid down by the founder of idols; see 


Will eed iia 80 
Shebaitship —Office to whom belongs-—Term of office of shebaits appointed 
by the testator comes to an end ; see Will - 8o. 
Sister applying to be guardian of O E P interest not uppat: ; 
(^ seg Guardianship ie ne 272 
Society for the Protection of Children in India, if can be appointed guardian 
of the property*of minor ; see Guardianship is 272 


Special Deputy Collector sitting in the Reveiue Court in Societies 

under Regulation II! of 1828—Declaration.as to validity of Lakheraj 

title ; see Possession, suit for "P 297 
Specific performance —Cóntract for sale of. tmmoveable property — Effect ef 

purchaser's knowledge of existence of prior contract for sale of the same 

Property to another person. 

The vendor of cerfaifi immovable property entered into a contract on 22nd 

October for the sale of the property to the defendant. . The purchase 

money was paid on the 28th, on which date the sale-deed was ekecuted 

in defendant’s favour and duly registered the next day. The plaintiff, 

alleging that the vendor had contracted to sell the same property to him 

on 25th October, brought the present suitagainst the vendor and the 

defendant for specific performance of the contract of 25th October : 

Held, dismissing the suit, that the existence and validity ofthe earlier 

contract of 22nd October Being duly established, the plaintiff was not, 

entitled to succeed, and that it was wholly immaterial whether the defen- 

dant had, at the time of his conveyance dated the 28th October, know- 

ledge of thé contract of the 25th in plaintiff's favour. Musammat 

Fatma Bibi v. Saadat Ali iss ^ 117 
Stamp —ladian Stamp Act (I of 1899), sec. 36— Document insufficien?ly ° 

stamped—Court accepling such document—Court’s order, if finai— . 

Bengal Tenancy Act (VIII of 1885), Sectiom 109A, applicability of. 


Under section 36 of the Indian Stamp Act, when an instrument, though 

"1 insufficiently stdmped, has once been admitted in evidence it cannot be 

j prem AY in question at any stage of thé suit. It matters nothing whether 

the document was rightly or wrongly admitted or admitted without, 
objection or after héaring or without hearing such objection. 

- When the claim is one for additional rent for additional area the case is 
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Stamp —(Contd ). 
not one in which the prohibition of section 109A Bengal Tenancy Act 
applies as there is no question there of settlement of fair and equitable 
rent. Nirode Basini Mitra v. Sital Chandra Ghatak 2 
Stamp Act, Sec. 36—Document bearing a defective stamp, received in evi- 
dence—Objection as to admissibility of document 5 see Transfer T 
» Sec, 36 —Document insufficiently ,stamped— Court accepting 








such document—Court’s order, if final ; see Stamp Gas «és 


» Sec. 37—Stamp of “improper description ".—. Court-fee 





P asina 


stamp—Document bearing Court fee stamp —Certificate by the Collector, 


effect of ; see Transfer v se 
———-——, Sec. 37—Construction of -Remedial section ; see Transfer — ... 
Sub-lease of the unexpired residue ofthe term of the lease, if assignment ; 
see Forfeiture Y isà 


Substitution, application for, not supported by affidavit— Plaipt' ff died after 
decision of suit and before the filing of appeal; see Shebait i e: 

Suit, maintainability of—Auction sale in execution of a simple mortgage 
decree— Purchase by decree-holder— Possession not taken through 
Couri—Civil Procedure Code (Act V of 1908) Section 95— Private sale 
by decree-holder auction-purchaser —Private transferees remedy for 
recovery of possesston—Test—-Private transferee if a. legal representa- 
tive—Civil Procedure Code (Act V of r908) Section 47— Indian Limita- 
tion Act (IX of 1903) Arts. 142, 181. 


It is not necessary that in every case delivery.of possession of the auction- 
sold property must betaken through Court under order XXI Rule 95 
Civil Procedure Code. 

A private transferee from a decree-holder auction-purchaser is his represen- 
tative in interest within the meaning of section 47 Civil Procedure Code. 

When the holder of a decree on simple mortgage in execution of his decree 
purchased the mortgaged property at the auction sale but did not take 
delivery of possession through Court under section 95 of the Code of 
Civil Procedure and the judgment-debtors continued to hold possession 
and sgbsequently the auction-purchaser sold the said property privately 
to another person who brought a suit for recovery of khas' possession, 

Held, that if the decree-holder auction-purchaser had been in possession 
through the judgment-debtors as his licensees, the plaintiff's remedy was 
not under sgction 47 Civil Procedure Code. Hence his suit will be maine 

e  tainable which will be governed by Article 142 of the Limitation Act, 

- In this case, the plaintiff would also be entitled tothe benefit of Articles 

136 and 138 of the Limitation Act :® f 
* Held, further that if itis found thatthe decree-holder auction-p urchaser 


was not in actual posgession through the judgment-debtors, the plaintiff, - 


as his representative in interest will have his remedy by way of an appli- 
catidh unger section 47 Civil Procedure Code which will be governed by 
emm 181 of the Limitation Act. Jadav Chandra Karmakar v. Akrur 
Chandra Karmakar ca 9 — d 
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Suit —(Contd,). 

—— , maintainability of—Sult for refund of money —Civil Procedure Code 
(Act V of t908), section 47 —Question arising between parties to the suit 
and relating to the execution ar satisfaction of the decree— Payment out 
to plaintifs under an erroneous order of fudge in part satisfaction of 

: decree —Qrder remaining unappealed—Separate suit for refund of money 


ý not maintainable. 


_ In a suit brought in the High Court, Madras, by Shirazi & Sons against a 
. French Company (tst defendant) and’one Mr. Marret (2nd defendant), 
- the plaintiffs attached before judgment a fixed deposit of Rs. 50,500 then 

with the National Bank of India which the plaintiffs alleged to be stand- 
ing to the credit of the tst and 2nd defendants or either of them. In 
fact and in truth that sum stood in the Bank in the sole name of the 

2nd defendant (Marret) and the money was in fact his property and not 
the property of the French Company (1st defendant). The 2nd defen. 
dant thereupon, ‘in order to obtain release from that attachment, offered 

a security bond for Rs. 50,500 executed by the South Indian Export 

Company asa substitute for the attachment of the fixed deposit, and an 

order was made by the Court accordingly, accepting such security bond 

in place and stead of the attachment on the fixed deposit. Eventually a 
decree was passed in the suit in favour of Shirazi & Sons foz Rs. 175,000 
against the French Company, and the suit was dismissed against Marret. 
Thereupon, the plaintiffs, Shirazi & Sons, applied to the Court for an 
order on the South Indian Export Co, to pay into Court the said sum of 
Rs. 50,500 mentioned in their security bond aforesaid, The application, 
though not opposed by the Export Co. was opposed by the defendant 
Marret, but the learned Judge in Chambers (Phillips, $) nevertheless 
granted the plaintiffs prayer and made an order *''that the money will 
be received in Court and will be available for payment out to the plain- 
tiffs (Shirazi & Sons). " The formal order of the Court recited that 
upon hearing the Vakils for the plaintiffs (Shirazi & Sons), and of the 
Ist and 2nd defendants (the French Company and Marret), and of the 
garnishee, the Export Co,, it was ordered *'that the South Indian Export 
Co., do pay into Court to the credit of the suit the sum of Rs. 50,500, 
andthat upon payment into Court as aforesaid the Registrar of this 
Court do pay the said sum of Rs. 50,500 to Messrs, Shirazi & Sons, the 
plaintiffs herein, in part satisfaction of the decree in their favour made 
herein.? The result was that the plaintiffs Shirazi & Sons receivedethat 
sum, of money under an order made by a Judge of fompetent jurisdiction 
after hearing the representatives of all partieg concerned, and no appeal 
was made from that order, 


& The o suit was brought by the Ist defendant Marre? against the 


tiffs in the former action, Shirazi & Sons, to recover back the said : 
sum of Rs, 50,500, on the ground that the decree of Sbirazi & Sort , 
being only against the French Company, .the amount of the security 
hond on its proper construction, was not available to the then plaintiffs, 


* 
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Suit—( Ccn:2.) 
(Shirazi & Son:) to sat'sfy that decree, and that the amount was paid’ 
out to them under an erroneous order of the Court : . 
Held, by the Privy Council, that the above order for payment out was 
undoubtedly an unfortunate decision of the learned Judge, inasmuch asin — ^ 
view of the admitted fact of the money representing the fixed deposit 


being Marret’s property, the proper order was to have refused payment - e 
out to the plaintiffs, Shirazi & Sons, of that sum, and the 2nd defen- i 
dant Marret was entitled to appear and to successfully oppose the request l : 
for payment out of the money to the plaintiffs (Shirazi & Sons) ; never- e. 


theless that order remaining unappealed must be treated as effective, 

and though owing to a wrong construction being put by the Judge upon 

the security bond the plaintiff's (i. e. Marret’s) money was applied in 

payment of a debt due by the French Company, the present suit was not 

maintainable in view of the provisions of section 47 of the Code of Civil. 

Procedure, 1908. Julien Marret v. Mahomed Khaleel Shirazie ... 253 
—— adjusted wholly or in part—Procedure to be followed—Civil Procedure 

Code, O. 23 R. 3 3 see Counsel and client T po ud 309 
—— for ejectment— Defendant a trespasser—Allegation that defendant an 

occupancy raiyat and was recognised as such—Suit dismissed on- the 

ground of limitation— Recognition not proved —Second suit for possession 

on the allegation that the defendant was an  under-raiyat ; see 

Res judicata : " e 0. 571 
—— for partition—Claim against broker as manager of joint Hindu family  : 

property for an account of family cutstandings collected and misappro-- 

priated by him ; see Limitation "T S > t36 
—— for partition is a suit for recovery of possession —Title to property extin-- 

guished ; Sce Limitation. E see 461 
> —— for recovery of possession by purchaser from auction-purchaser— Decrée-- 

holder auction-purchaser not in actual possession: through judgment- 

debtor—Remedy by application under section 47 of the Civil Procedure 


Code—Limitation Act, Sch. I, Art. 181 ; see Suit, maintainability of .... 560 
e  —— for recovery of possession by purchaser from auction-purchaser—Not 

afction-purchaser but judgment-debtor in possession —Remedy, if under 

section 47 of the Civil Procedure Code ; see-Suit, maintainability of — ... 560 


ee for refund of money paéd under an erroneous order of Judge in.part satis- 
faction of decree, out of Court —Order remaining unappealed— Civil Pro- 
cedure eode, Sec. 47 3 see Suit, maintainability of 


T "a 253 

° “Tsidad’’, what is ; see Poss@&sion, suit for Siar e. 8207 > 
Tank, tenascy ofe-Bengal Tenancy, Act, applicability of ; see Shebait .... 25 
s, Tenaacy of tank—Bengal Tenancy Act, applicability of + see Shebait es 9 25 


Tenant, when to prove that he is a raiyat ; see Burden of proof i 193 

Tenant-in-Commorf— Purchaser of interest of a co-tenant ; see Possession, P, . 
Time, if essential — Contract for sale of immoveable property— Contract 

— providing no time for completion.—Paymént of earnest money’on the. -> 
date of Contract — Receipt of earnest money providing date of completion 


^ 


Vor. LI.] l INDEX OF CASES, 


Time — (Contd). 


— Purchaser for his convenience postponing completion—Vendor 
giving tims for completion ; see Breach of Contract -— 
Title, abstract of --Nature of—Condition in sale by registrar that objection 


t.. 


to title to be preferred withi# certain time —No objection within time; 
see Title to property 





, question of, not raised in written statement or issue, not open to chal- 

e lenge at late stage o° suit ; see Limitation -" S 

,.00 property -Enquity —Sale by Registrar —Condilion of sale —Abstract 
of title -Osjection ts be mide within a certain time—No objection pre- 

, @ ferret. 

A sale of immoveable property was held by the Registrar under certain con- 
ditions, Condi:ions (6) required the party having the carriage of the 
proceedings to deliver to the purchaser aa abstract of the title, subject 
to the stipslations contained in those conditions. It went on to provide 
as follows: “The purchaser shall within 7 days after the actual deli- 
very of the abstract, deliver at the office of Mr. S. K. Dutt, the Attor- 
ney of the plaintiff at No. 2, Hastings Street in the town of Calcutta a 
statement in writing of his objections and requisitions (if any) to or on 
the title as deduced by such abstract, and to and in respect of the des- 
cription of the property, and upon the expiration of such last mentioned 
time (and in this respect time is to be deemed of the essence of the con- 





tract) title shall be considered as approved of and accepted by the pur- 
chaser, subject only to such objections and req usitions, if any ” 

Hild, that the time within which the purchiser would be barred under such 
a stipulation dated from the delivery of a perfect abstract —not an abs- 
tract necessarily which showed a perfect title but an abstract which 
sufficiently showel all the documents and gave all the facts upon which 
such title asthe vendor was professing was based, 

That the purchaser was not bound bya stipulation as to time when the abs- 
tract did not deserve the epithet of being candid as regards the docu- 
ment. l 

The abstract wisasfo'lovs: The root of title was the instrument of the 
22nd December, 1853 and that was a registered Kobala whereby Sree- 


mati Abhoy Kally Dassey and her husband Digambar Dey transferred” 


the property in question to Sreemati Prosad Dasi Dassey, wife of Brojo 
Nath Dhar. The next instrument abstracted was«he equitable mort- 
gage which was being enforce! in the present proceedings. This was 
. a letter from Banku Behary Dhar to the plaintiff Dinendra Nat Das 
3. depositing the deed of the zznd December 1893 which was ín the 
name of Srimati Prosad Dasi Dassey — mother of Banku Beéary Ohar 
by way of furser security fora-loan of Rs. 5000 on the mortgage of 
some of the trust properties oi Prem Lall Mullick, On the same date 
tre wasa letter from the mortgagor Banku Behary Dhar and one 
Sreemati Radhara i Dzssey to the plaintiff stating that an order Abs 
. sale made in a certain suit had been cancelled and thateany claim “oy 
the property in respect thereof had come to nothing. The documents 
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Title —( Contd.) 
that were -further contained in the abstract were the preliminary decree 
in this suit, the Registrar's report aad the final decree : 

Held, that it was not a perfect abstract as it did not contain with sufficient 
fullness the effect ofevery instrument which? constituted the title of the 
vendor and as further it did not contain all the facts necessary to de- r 
duce a title in the vendor. 


The facts upon which title depends, such for example as the death of a x 
father where the title has to be shown to have devolved upon the son . 
are important parts of an abstract of title. It would be idle to abs. - ° 
tract a document showing a transfer by A, if facts are not recited sho- e. 


wing that the property had vested in him. 

Held, also that the purchaser was not precluded by clause (6) of the con- 
dition of sale, from making any objection to the title. 

That such a stipulation as was to be found in clause (6) of the conditions 
should not be used to thrust upon the purchaser a property to which 
there was no title at all. 

That, even if the abstract could be treated asa perfect abstract, clause 
(6) of the conditions of sale would not debar the purchaser from an en- 
quiry into the title. Nilmoney Auddy. v. Dinendra Nath Das 264 

Trade mark — a/ringement —Proof—Standard of comparison -- Indian 
Fenal Code (Act XLV of 1860), Section 482— Merchandise Marks Act 
(1V of 1889), section 15—'Offence! meaning of—Original discevery of 
infringement—Subsequent tundertaking—Proceeding instituted one 
year after original discovery—Limitation for prosecution. 


For the purpose of establishing a case of infringment it is not necessary to 
show that there has been the use of a mark in all respects correspond- 
ing with that which another person has acquired an exclusive tight to 

e use. It will be enough if the resemblance is such as, not only toshew 
an intention to deceive, but also such as to be likely to make unawary 
purchasers suppose that they are purchasing the article soli by the 
party to whom the right to use the trade mark belongs, 


The word ‘‘offence” specified in section 15 of the Merchandise , Marks 
Act means ''th offence charged." 


" The complainant inthis case first discovered the infringement of one ‘of 
his trade marks in September, 1927 and the present action was brought 
in March, 1929. It was coacended that as the case was brought 
more thy a year after the first discovery of the offence it was barred 

by limitation. It was estaMlished however that after the original disco- .- °f 
very in®eptember 1927 some action was taken by the complainant and 
N and as the result the accused appellant gave an undertaking not to 
make use of the trade mark. It did not appear from the evidence 


that the complainant actually kaew that the infringement of the trade Apo? 


meu bad been continued. The particular offence charged in this 
ps 258 Was an infringement in June, 1928. s 
Held, that the prosecution with regard to the infringement of the trade ' 
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Trade Mar —(Cenjd,). 
mark was not barred by limitation. Nagendra Nath Saha v. The 
King-Emper r is ie 477 
Transfor— Transfer of Property Act (JV of 1882) section 6, sub-clauses ( a) 
and (e) —Chance of heir-apparent succeeding to an estate or other possi- 

. bility of alike nature—Family seltlement—Vested right in income and 

contingent right in corpus of settled properly, if transferable. 
The settlor, a Kalai (i. e. of mixed Hindu ang Burmese blood) createdsan or- 
dinary settlement of his immoveable and moveable property in favour 
* of his wife and children. Under the terms of the settlement, the sett- 
lor was entitled to the income for his life and thereafter (and till the 
events nextsp.cifiad) the income was to be distributed between his 
widow and children in certain proportions. As regards the properties 
comprised in schedules Ist, znd and 3rd, they wereto be sold after 
the youngest child attained the age of twenty and the proceeds divi- 
ded in equal shares between the children then’ surviving. With re- 
gard to the property co prised in the 4th schedule, the same was to 
be sold on the death of the youngest child and the proceeds divided 

amongst the c ildren then living. 

After the death of the settlor and before the happening of the events en- 
titling the trustees to sell the properties comprised inany of the sche- 
dules, one of the settlor's sons assigned and transferred, for valuable con- 
sideration, his entire interest iu the settled property (both as regards 
the income and the corpus) in favour of a third party. 

Held, that the assignment was not invalid by reason of its being in 
breach of section 6, sub-clause (a) or (e), of the Transfer of Property 
Act, 1882, inasmuch as the rights that were conferred on the esslgnor 
by the aforesaid settlement were neither a mere possibility of afike na- 
ture of an heir-apparent succeeding to an estate or the chance of a rela- 
tion obtaining a legacy, nor a mere right to sue, The effect of the settle- 
ment was to create (a) a Vested interest in all the children in the 
income of the property, and (b) a contingent interest in their favour in the 
corpus until (as regards the property ia the first thtee schedules) the 
youngest child attained the age of twenty and (as to the ptoperty of the 
4th schedule) the death of the youngest child. A contingent interest of 
this nature is a well-ascertained form of property, and clearly trans- 
 ferable, Mayait v. The Official Assigneo àv ER 112 
V ~~ o, Transfer of Property Act (Act IV of 1892), section 53—prans- 
; a Jer lo defeat creditors —Paying one creditor to Neo detriment of Ínother — 
"Uadue preference—Sia:p Act (Act IJ of 1899), scetions 56,7 ~Admis- E: 
sion of improperly stamped document im evidence— Court-fee stamp, SO 
: whether a stamp of “improper description" — Registration Act (Act 
: J of 1908), section 87 — Defect. of protedure—Registeation of docu- 
a. not “duly stamped,” not a nullity ^ 
A debtor is entitled to prefer a creditor, unless the transaction can be ex." S : 
lenged in bankruptcy, and such a preference cannot per se be impea- 
ched as falling within the purview of section 53 of the Transfer.of Pro- 
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perty Act, 18832 The transfer which defeats or delays creditors (withis 
the meaning of that section) is an instrument which removes property . 
from the creditors to the benefit of the debtor. he debtor may, how- . à 
ever, so Jong as he does not retaia a benefit for himself, prefer one eredi. m 
tor to the detriment of. another. 
Where a document bearing a defective stamp has once Len received ia E 
evidence in the Trial Court, its admission cannot be called i in question | MS 
at any later stage ofthe suit on a stamp objection, vide. section 38, of . a 
the Stamp Act, 1899. 2 i : 
Section 37, Indian Stamp Act, 1899, being a rem dial section, ought “not DEM" R 

zi to receive too narrow à Construction. A Court-fee stamp | is a -Stamp B 
of ‘improper description" within the meaning of the section,. and there- 
fore the Collector is entitled, in pursuance of the section .and the Rules 
made thereunder, to exercise the powers given by. the section. in respect , 
of a document bearing a court-fee instead of the ordinary revenue stamp, h 
and the document, when so certified by the Collector, will be deemed W 
to have been duly stamped as from the date of its execution, 

In the application of section 87 of the Registration Act, 1908, the dise 
tinction belween defects in the procedure of the registrar and lack  ., 
of jurisdiction must be observed. Whore the Registrar has no jurisdic- n 
tion to register, as where 2 person not entitled to do so presents a docu- 
ment for registration, or where there is lack of territorial jurisdiction, 
or where the presentation is out of time, the section is inoperative to 


PI 
rd 


cure the defect g 
But where the Registrar, having ju-isdiction, has made a mistake in the - 
exercise of it, the section $7 takes effect and validates the registration. : 
Thus, the registration of a document insufficiently stamped or not “duly 
i stamped" is merely an error in procedure curable by section 87 of the 
Registration Act. Ma Pwa May v. S. R. M. M. A. Chettyar 
Firm nee ae l 
Transfer of Pzoparty Act—Exglish law, applicability of ; see Forfeiture 120 
— m —— -—, Sec, 6, Sub-Clauses (a) and (b) —Family settle. 
megt—Chance ofgheirsapparent succeeding to an estate or other possibi 
lity of like nature~Scttlor entitled to income for his life and thereafter 
to be distributed betwaen his widow and children in certain proportion— 
Some of the‘ properties fo be sold after the youngest child attalniag 
the age gf 20 and some on the death of the youngest child—Transfer i y 
? N sons for valuable consideration toa stranger before the — - q 


by one o 
s happening of the events ;A See Transfer in 
` —— —— —— —— -—, Sec. 53— ture ‘ot Transfer which defeats or | 


N delays creditor : see Transfer in o 6 


—— ————— —À ————, Sec, $3— Preference to creditor; see Transfer 9, 


Lm LL NC, Sec. $5 Sub-Sec, (D CI (g) provisions of, if can uod - 


bé enferced against the vendor without an express covenant in the res 


.* ¢ z : 5 ` 
gistered deed, after the completion of purchase; see Buyer, right of 2 548 
——— ———— -m m, Secs, 58, 100 — Agreement by plaintiff to advance -- ae 
. . e $ 7 


VOL, Li INDEX OF CASES, 
e ` 


Transfer of Property Act—(Conid.) 
monies to company on security of moveable and immoveable properties 
—Prcmise by company to execute regular deed of mortgage—Agreement 
not registered either with ethe Registrar of Joint Stock Companies or 
with the Registrar of Assurances - Agreement, if constitutes mortgage 
or charge ; see Mortgage ss bu 
uenis 
dity of, as against mortgagor's assign ; see Clog upon equity of redemp- 
tion ~ rr a 
— —— ——-, Sec. 103, CI, (J)—Absolute demite by sub-lease 
for the unexpired residue ‘of the term of the lease, if assignment; see 
Forfeiture i "m 
Trial, if vitiated— Fury, composition of—Murder trial— Compliance with 
proviso’ to sec, 274 but infringing Sec. 326 of the Code of Criminal 
Procedure ( Act V of 1898) Section 326, if 'mandatory' — Miscarriage of 
justice — Criminal Procedure Code, Sec. 557, scope of. 





n— a 





—, Sec. €0—Clog upon equity of redemption, invali- 





148 
Nine persotis weré placed on their trial under sections 147 and ——of the 
1208 


Indian Penal Code. Against one of them, the accused No. 1 Erman Ali, 
there were also oa under sections 302 and 148 Indian Penal Code 


302 
and the remaining eight accused were also charged under section —— 


149 
Indian Penal Code. They were tried by the Sessions Judge with a jury 


of nine persons chosen by lot, without objection or' challenge from the 
accused, from among fourteen persons who had been summoned to- serve 
as jurors under the provisions of section 326 of the Criminal Procedure 
Code. It was not proved that the accused were prejudiced im making 


their defence or in any other way by reason of the course that the pro- 
ceedings took : 


Held, that the trial was not vitiated by reason of non-summoning double 
the number of jurors viz,, eighten persons, as required by section 325 


of the Code of Criminal Procedure, the jury being all chosen from 


among persons summoned to act as jurors in accordance with the provi- 
sions of Sections 276 to 278 of the said Code, 


That the effect of breach of the provision of section 6 of the Code of Cri- 
minal-Procedure was not such as precluded the application of section 
537 of the said. Ccde. 


P 


e test in each case is whether the pioetediar mabe resulted in g mis- 
carriage of justice by the failure to didi the procedure laid down in 
the Code,- 


N P word ‘mandatory’ is used in various senses; it is used as the equiva- 
ent of ‘ imperative’ as distinct from ‘advisory’, ‘directory’ * of “facultative,” 


When the circumstanees which call for certain action gre 
and number such as can be fully stated or clearly implied the Code 
constantly uses the ward “‘shali” or other imperative words; The Code 


\ 


+ 
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581 


427 


120 
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isalonglist of such imperatives some of which have reference to mat- 
ters which areareinno way vital and many cf which are directed to 
minor incidents of procedure. Section 537 obviatgs the difficulty which 
would arise by reason of all irregularities bearing the character of 


transgressions of a statute, 


In the interests alike cf the jury and ofthe prisoner, it is desirable that 


the persons, who are in fact to serve as jurymen should not be selected 
by the conscious choice of any one whether it be the District Magis- 
trate, the Judge or any other person. It is necessary in practice to sum- 
mon a greater number of petsons than is required to serve and for this 
reason some method ofelimination is required. The method must be 
free of the dangers attendant upon a voluntary choice, ]tis no part of 
the intention of the legislature to have a large area of selection in the 
persons attending upon summons on the theory that the larger the num- 
ber of effective names in the ballot box the greater the chance that the 
persons chosen will make good jurors. The provision as to the number to 
be summoned is not motived by any idea that a certain superfluity of 
jurors is required to provide an additional element of chance. 


Per Page, J.: When the decision of a Criminal Court in substance appears 


to be correct an Appeal Court should endeavour to uphold the decision 
even in cases where the rules of procedure by which the trial is to be 
regulated, had been transgressed except where the breach of the prescri- 
bed rules is of so grave a nature that the form of trial was substantially 
different from that provided by law for the offence charged, or where, 
although the violation of the rules was not so profound as radically to 
alter the mode of trial, it is proved that thereby in the event a failure 
of justice has€n fact been occasioned. 


E If the appeal Court is satisfied in point of fact that the accused has mate- 


~ 


rially been prejudiced by the breach of procedure clearly a failure has 
occurred; while if by reason of the breach of procedure there has in 
effect been substituted another mode of trial for that prescribed by 
the legislature as affording the bast means of obtaining a fair 
trial,dt is presume@l that a fair trial has not been accorded to the 


accused, and that in that case also there has beena failure of justice. 


In either case, therefore, the proceedings pro fanto will be set aside 
upon the ground that by reason of the breach of the rules of procedure 
a miscarriage of justice has been occasioned. On the other hand, 
if the appe@-Court is noty satisfied that the breach of procedure 
falls within, oner cther A.. categories, it ought not to hold that 
the proceedings have become vitiaftd merely because there has been a 
transgression of the prescribed rules by which such proceedings are to 
be regulated. " 


Whether a particu breach of the procedure prescribed in the Code vitia- 


tes the proceedings o or not, must depend upon the gravity of the breach 
and consequences that are presumed or proved to have flowed from it. 
Emperor v. Erman Ali m m 


PAGE. 
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Trial if vitiated —Trial of offence punishable with death—Jury of only seven 


persons empanelled ; see Jury, empanelling of - et 

Uüder-proprietory title, acquisition of, by prescription Repeated asser- 

, ticns during judicial proceedings ; see Landlord and tenant m 

. Undue influence —Deed ‘of endewnent executed by pardanashin lady— 
> _Onus probandi 


` When the facts disclosed the relation of confidentiality between the respone 
dent, a fardanashin lady and the appellant, who was ina position*to 
« * + dominate her will, and a deed of endowment was executed by the lady 
* — which on the face of it was clearly harsh and unconscionable as regards 
* C her interests and to the material advantage of the appellant. 

Held, that under these circumstances, the onus probandi was on the appel- 

lant, who sought to support the deed to disprove undue influence. 
Held, further, that, on the evidence, the onus had not been discharged. 
Sri Thakurji Maharajv. Mussammut Ram Dei  .. su 


Unprofessional Conduct—Legal Practitioners Act (XVI of 1879), section 
13~Unprofesstonal conduct—[vecision in charge--Pleader accepting 
brief and acting for a party while his exclusive retainer in fapsur of the 
opposite party was still running. 


While the charge of “unprofessional conduct” against the appellant (a 
pleader) was that in a certaia suit he made an unfair use of his position 
as legal adviser of one of the parties and forced it to agree to give 
hima fee of Rs, 12,000, and that he did nothing for such party 
except to file his vakalatnamah. . 


Heid, that the charge being ia the nature ofa criminal charge, was cne 

' which demanded precision in statement and strictness in pioof. The 
Privy Council held that it was framed in vague terms, giving no “indi- 
cation of the real gravamen of the charge, and that the evidence was 
insufficient to establish it. 


The appellant (a pleader) was accused of unprofessional conduct, nnder 

the Legal Practitioners Act, 1879, sec. 13, in that having been stand- 

-» O ing counsel of the Agra Mills, Ltd., for over six years under an agree. 
ment notto give advice or to conduct cases against the Mills, and 
having obtained an increment to his retainer on the express undertal- 
ing that he would not appear for Messrs John (who €vere the trustees 
for the debenture-holders in the said Mills), he advised Messrs. John in 
preparing their suit (to enforce the debentures) and that he got his j 
file the plaint in the said suit agaínst the Mills. 
Phat the appellant, in making himself responsible fo inf of tffe 
plaint in the debenture-holders! suit against the Mills and in accepting a 
brief -from the plaintiffs in that suit at a time when his exclusive 
retainer in favour of the Mills was still running, acted in vidlatien not 
of the principles which govern the conduct of a legal adviser, but 
of the ordinary principles of good faith as between man and man, and 
that liis conduct was * grossly improper conduct in the discharge of his 
professional duty” within the meaning of the Legal Practitioners Act 
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1879, Baboo Asharfi Lal v. The Judges of the High Court 

of Judicature at Allahabad m i dis 447 
Vacation Judges, jurisdiction of—Complaint under sec. 476 of the Code of N 

Criminal Procedure —Rule discharged by High Court for want of jurise 

diction —Another Rule on the same point granted by Vacation Bench . 

see Jurisdiction es "e i m S s á 5 
Vakil, if guilty cf professional misconduct—Notice prejudicial to client's (ues: 

est; see Professional misconduet — ... - ese shi 418 
— —— inducing his client to consent t» pay high or exorbitant fees for pro- i 

fessional services required ; see Professional misconduct... see (18 
Vendee's possession, when adverse—Sale of trust property ; see cas 547 

Wakfnama - i T T m 547 
Vested interest in incom? of the property and contingent interest in the 
-. corpus of property —Contingent interest, if transferable—Family settles 

ment ; see Transfer ci aus m eos "i I12 
—— —— iight ia income and contingent rig! t in corpus of settled property, if 

transferable ; see Transfer m T asi 112 
Wak! property, alienation of, by way of lease and by way of out and out 

sale, distinction between ; see Wakfnama om T 547 


Wakfaama—Corstruction —Absolufe endoument—Sale of trust property — 
The point of time when vendee’s fossession becomes adverse—Suit by 
subsequent Mutwali for recovery of possession of unauthorised sale of 
wakf property~Limitation-Irdiaw Limitation Act (1X of 1908) 
Arts. 142, 144 — Wrongful alienation of endowed proserly —Distinction 
in cast of sale and lease — Whole property held under one title—Posses- 
sion of poriions—Circumslances to link together ‘various portions of the 
property—@nference of possess or of the whole from the possession of 
£ortions. 

A wakfnama provided as follows : —** I (Idan Bibi) am in the enjoyment 
and possession of all the properties described in the schedule in my own 
right and by right of inheritance from my husband, son and daughter- 
in-law without any co-sharer aad any incumbrances. Now I... vs make Ae 
thts Rahelillaho@wakf of the said properties in favour of the three domed 
mosque established by myself and my husband, the late Khedoo 
Jamadar... s. see- TQ carry out. the work and manige the properties 
duly with the income of the said wakf properties, I remain the Mutwali 

lifetime. As regards Mutwalliship after my death, of the two, 
sheta, the younger, sons of Raju Bibi, my 
E the eldec Haji Alam is pious and virtuous and 







daughtsg... ...e. 
isa fit person ; therefore I appofnt him and his descendants and heirs in 

succession to be Mutwalis. From this day whatever right of gift and * , 
sale I had in the «said properties being extinguished vest in the mosque XY. 
in favour of Mich this wakf in thenams of God is made, Iandm 7 
Kejrs ind representatives shall have no right of gift and sale of their own 


in the said properties, If after my death the said Mutwali Haji Alam f 
himself or his descendants or heirs or representatives in succession bE _ : 
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unable to carry on duties of the Mutwali, they will be competent 

in succession according to their own discretion to appoint a pious and 

a fit person tothe office of the Mutwaii. And be it known that having 

an eye to the income and efpenditure of the said properties they will be 
competent to make Kayemi setticment of ary property in the case oi its 
being a matter o loss so as to avoid special loss...... ss ses soe es Further 

& Pases e there is any suit or litigation... eese sees ss for the 
expenses of the said suit and litigation and of the repair and reconstruc- 

tion of the said mosque and building etc., it will be competent (for the 

dd Mutwali) to sell any portioa of the said property with the permission of 
the proper Court. And from the income and profit of the said properties 

first the Sarkari taxes and allsorts of revenue shall be paid and then 

‘the expenses for the mosques and the buildings etc., will have to be 
defrayed... sscrsersesmn seers ss lf these wakf properties or any portion 

- thereof be acquired by the Government for their own purpose or by any 
Company or Municipality etc., then with the proper price thereof other 
property of similar or greater profit will be purchased and the same will 
be deemed to be subject matter of this wakf in favour of the mosque and 
the profits thereof will be applied to the expenses as stated above and 
all the conditions of the wakf will apply thereto, 

Held, (per Curiam), upon the construction of the wakfnamah that it created 
an absolute endowment vesting the properties in the mosque, which is the 
endowed institution in the case. 

Inthe case of asale of trust property the vendee’s possession becomes 
adverse from the point of time he obtains possession thereof. 

A suit by a mutwali for rccovery of possession of wakf property from the 
alienee who was in poSsession thereof by virtue of an unauthorized sale 
instituted after 12 years’ adverse possession since the date cf “tthe sale 
would be barred. 


Art. 144 of the Limitation Act is applicable to such a case. 
Per Mukerji, 9. :—Art. 142 of the Limitation Act also applies to this case 
and in that case the plaintiff will have to establish possession at a point 


of time within 12 years before the suit, A e 
. 


When the whole property is held under one title by the vendee, realization 
of rent from portions only instead of from the whole does not necessarily 
mean that the whole was not in the possession of the vendee. 





y implication over-ruled the previous decisions gi Lordships 
of which the case of Guasaiambanda Pandara Sannadhiv. Velu Panda- Sf 
^. zam is typical. 






present case the former mutwali Hayati Bux Jamad&r had, on the 

23rd August, 1897 alienated the properties in suit by a conveyance with R 

definite recital that he was dealing with the properties ia his own tights —— — 
as.qne of the-heirs of Haji Alam Jamilt:, who succeeded as mutwali 


b 
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Wakfnama—(Conid)- 
to Idan Bibi, the executant of the wakfnama, and the other heirs joined 
him in the transaction. 

Held, that the date of alienation by Haiyat Bux claiming adversely to the 
wakf was the date from, whizh the defendant's possession became adverse. 

A distinction exists so far as wrongful alienation. of debutter or wakf pro- 
p?rties by way of lease and that by way of out and out sale. Debendra 
Nath Sadhukhan v, Naharmal Jalan i 

— -— , construction of— Absolute endowment ;. see Wakfnama sis 

Widow, Hindu, compromise by, of maintenance claims of illegitimate sons 
and transfer of property to them in settlement thereof, if binding upon 
reversioners ; see Hindu Law  , - isi 

Widow’s, Hindu, power of alienatione Manseer 4 ; see Ilindu f: 

Will —Construction of —Devise cf abso ule estate —Subsequent restrictive con- 
ditions, effect of. 

It is always dangerous to construe words of one Will by the construction of 
more or less similar words in a different Will which was adopted bya 
Court in another case. 

Ihe Coutt, in construing a Will, when it finds that the whole plan of the 
donor of the property cannot be carried out, will nevertlele:s uphold that 
part of it which gives effect to the paramount intention of the testator 
rather than hold that the Will should fail entirely. l 

Where there are clear dispositive words ina Will creating, in the first 
instance, an absolute estate of inheritance in the legatee, subsequent 
restrictive clauses which are to come into operation after he has so 
inherited, cannot displace the effect of such dispositive words, but must 
be regarded as merely conditions subsequent which, being repugnant to 
the absolute estate, are void and must therefore be rejected. Raghunath 
Prasad Singfi v. The Deputy Commissioner, Partabgarh m 

—— Shebait, office of — Succession change in devolutiort in office—Shebait, if 
can appoint successors in office-—Shebatt, if can endow property —She batt, 
if can alter the ling of shebatts by deed— Location of idol ~Gift to ide — 
Election—Acceptance of condition. 

e Where, for any reason, the term of office of the shebaits appointed by the 
testat@r comes to amend, the rule of Hindu law gives the office of shebait 
to heirs of the founder. 

A fundamental change in thegnormal devolution of the office is not lightly 
to be read into a clause which finds place in the Will merely as one of 

wcctions to the trusteas of the testator’s trust fund as to the 

are to be made thereout. The clause 
declares that ** the trustees or trustee for 


a series of 






" at the end of thee 
X the time being shall be competent fo exercise all the power and discre- 
tions hereby confided to the trustees herein named ” cannot be applied 
beyond its immediateeintention which is confined to the residue of the 
testator’ s estate an® has no reference to the property dedicated to the 


Tha Dor. " " 
Qa the coast son of th» Will, held, it contained no power on the part of 


PAGE. 


16 
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the shebait or any other person toappoint successors to the office of 
shebait. " 


It is open to a shebait penan ancestral idols, -to -endow property for the 
use and benefit of the said idols ; he cannot in any way alter the line of 
shebaits as laid down by the founder of idols and cannot in any way 
affect the dispositions created by the original founder. - ; 

© In a deed of endowment executed by a-shebait in 1884, there were provi 
sions giving a right to the shebait to stay and live in the Thakurbar 
which the deed treated as being dedicated for the first "time, that the 


+ € appointment of ‘shebaits made by the deed was intended to be an 


- appointment ofshebaits inthe full sense, not that the shebaits were 

- inthe family to act astheir own Pujaris but that they were to have 
not merely the duty of a trustee administering property but ° the 
Charge of performing *'Parvas', sheba and rites and ceremonies as afore- 
said of the said Thakur ” : 

‘Held, that to treat the gift as-a good gift to the deity and to treat the 
provisions as regards the office of shebait as though they were unessen- 
tial terms or superadded directions by which it could be said that the 
gift to the idol was not affected. as by a term or qualification, was 

- unreasonable in itself aad in disconformity with ordinary Hindu ideas 
upon these matters. 

The provision as to who should be shebait, should be regarded as condition. 
The Thakoor or those who speak for him on earth, need not take advan- 
tage of the gift but if the gift is taken and the condition insisted on; it 
must be observed. 

The Will of the idclin regard to location must be respected. Question 
relating to a condition as to the location of the idol, depends on thg Will 
of the idol. 


While in form and, to Hindu ideas, in truth the gift is made directly to the 
deity, the enjoyment of the office of shebait is regarded as a matter of 
some distinction and advantage. The intention that the members of the 

ù»  donor's family shall have the right of acting as shebaits is in general part 
of the very texture of the donor's gift. e 


The dedication of additional properties to a deity and the appointment ofa 
line of shebaits inconsistent with the original line of eucZession, can be 
dealt with by treating the new line of shebaits as though they were mere 


trustees for the management of property and for payment of the ing£me 
o those who are shebaits under the original teqq ie fist 

o means easy to accept, : e e 
Inthe present case there was no acceptance of cordition so also to alter 
^- the line of shebaits, as on the death of the shebait, the testator’s descen- 
: became entitled to an interest orshare in the worsjo of the 


ity and did not do anything to effect a change in the line of 
shebaits. z 


Pimi as regards shebaits are conditions in the deed of 1884 aad are 
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Will —(Con'd ). 
not impossible of performance. Ashutosh Seal v. Benode Behary ' 
Seal : ds T 8o 
—— , Construction of—Construction of more or less similar words in a different 
Will which was adopted by a Court in a nother cate; see Will " 16 3 


———, Construction of -Whole plan of the donor of the property cannot be 
carried out—Part giving effzct to the paramount intention cf the 
. testator — Will not to fail entirely 3 sce Will T" eee 
—— , preparation of, principal beneficiary taking leading part in circumstances 
arousing Suspicion—Onus probandi ; see Probate of Will 
—— as to location of idols 3 see Will (is ong 
Witness, hostile—Part of his evidence, if can be relied on ; see Misdirection 
————., hostile, who is ; see Misdirection ds vis 
——-  ——, omission to question, in examin.tion in chief, to contradict case set 
up by opposite party, effect of ; see Breach of Contract es us 
Woman, poor, ignorant aad illiterate, though not purdanasin, governed by 
rule of law applicable to purda nasin ladies; see Finding of fact 
Work, if a colourable imitation of another — Question of facts ; see Copyright 
not original in the proper sense but compiled as prepared from materials 
which are open to all—Infringement of Copyright—Damages ; see Copy- 
right is i 





LM  ' ERRATA. 


Page 468 end line from bottom for “ died " read “ deal ". 
Page 674 line 4 for “ prejudical " read “ prejudicial ", 
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Act IX of 1872, Sec. 25(3) ' : m x és 

Act V of 1908, O. 21, R. so(2) and (3) š a 

Act IX of 1908, Sch. T, Art. 164 l ji 

l Agresment to do Puja to the God for remuneration, if valid-~Court, if can 
devise new heads of public policy 7 

Cause of actipgn—Breach of covenant for title—Vendee's possession not 
disturbed i - 

Civil Procedure Code, O. 21, R. so(2), 50(3), order, if NODE ere ae 

Act, Sch. I, Art. 164 | 

Contract Act, S2c' 25(3) —Sons renewing father's time barred debt—Liabi- 
lity personal or to the extent of family property € T 

Courtefees Act, Sec. 7'iv), Sch, If, Art. 17(vi) —Suit for —— =Psdiyer 
for rendition of accounts by Karta—Court-fee payable 

Estates Partition Act, 1897, Secs. 90, 119 —Po:session of estates delivered 
by Collector under, section 94{1)—Order upheld by board of Revenue— 
Such order, if can bz challenged in a Civil Court in s 

Judgment=debtor, giving mortgage bond for due performance of decree 
against him, if enforceable in execution proceedings without attachment 
of the property secured and without instituting a regular suit under 

^ Sec, 67 of the Transfer of Property Act wee 

Indian Railways Act, Secs. 54,72—What constitutes act of delivery br 
Railway Company—Rules framed by Ra'lway Company, when 
ultra vires e T 

Second mortgage suit for principal, if maintainable—First suit for interest 
only 
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THE CHILD MARRIAGE RESTBAINT ACT. 


The above Act more popularly known as Sarda's Act, has 
received the consent of the Governor-General and is stated to, 
come into force on rst April 193o. The legislators who voted for, 
the same when it was being passel in the Legislative Assembly. 
congratulated the Government members .and said that the pass- 
ing of the same with the Goverament bloc was an epoch making 
event, "Those who voted against it and who think that the legis- 
lation as embodied ia the Actis a tyranical use of the powers of 
the majority thus got up also regard it as an epoch making event. 
This aspect of the matter will be referred to on a future 
Occasion, 

Doubts are being expressed in some responsible Husten. as to 
the validity of this legislation. It is highly necessary to consider 
whether such doubts are in any way well-founded. 

To consider the above it is necessary to see what the original. 
Bill out of which the present Act grew was. "The Bill, as originally 
introduced by the Hon'ble Rai Sahib Sarda, was not to prohibit 
Hindus to whom alone the above Bill was made applicable from 
performing marriages of their girls before puberty which, according 

- to the religious law, ought to be performed by certain classes of 
Hindus or to compel people to perform post-puBerty marrfages 
but merely to make marriages of Hindu boys and girls below cer- 
tain ages void with a proviso, however, enabMng such persons, as 
are bound by their religious law and feeling compelled to 


obey it to perform marriages even below that age »p- certain 
'*conditions. The condition is only to regu arriages viz.. ` 


the taking out of a license from the Magistrate of the District who 


a. -. is bound to grant the same on the guardian stating on oath that 
& . be poscientiously believes that the religious la eajoins such a 
marriage. e 


The framer of the Bill in the statement of fhe Objects* and 
' — Redsons appended to it states the object to be two-fold : (1) .To 


E » 
. e e 
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put a stop to girls below 12 years of age becoming widows : and 


.(2) To prevent the physical and moral deterioration of boys and : 


girls by removing obstacles to their physical and mental develop- 
ment, We are not here concerned how moral deterioration comes 
in by marriages being performed ànd what mental b E 
has to do with moral development or deterioration. 

The two objects as stated in the Objects and Reasons were 
proposed to be effectuated by declaring invalid the marriages of 


girls below.12 years of age and of boys below 15 years with certain ° ` 


exceptions as stated already. The Bill though it affected a irulee , 


of Hindu Law of Marriage and, therefore, required the previous 
consent of the Governor-General, did not affect the sacramental 
character ofthe marriage and did not disable persons from per- 
forming certain religious rites, As Rai Sahib M, Harbilas 
Sarda, expressly stated; ‘‘In order, however, to make the Bill 
accessible to the most conservative Hindu opinion, provision is 
made in the Bill that for conscientious reasons, the marriage ofa 
Hindu girl would be permissible even when she is eleven years 
old",: As stated in Medical Transactions Vol. IX Part I at pages 
308 and 309: ‘‘ Most of the females of this country begin to 
menstruate after the 12 th or at the 13th year of their age". This 
is no new discovery. The sage Apastamba as cited in the Smriti 
Chandrika states that girls attain puberty at 12. 

When the principle of a Bill is accepted it is referred to a Select 
Committee. Indeed it is stated that the reference to a Select 
Committee presupposes that the Assembly in which the Bill is 
introduced and carrying the motion for Select Committee accepts 
the principle of the Bill, Even so, when the Select Committee 
to which the Bill is referred changes the principle of the Bill 
entirely and if this principle affects the religion or religious rites 
or usages of any class of His Majesty's subjects, the previous 
assent given by the Governor General to a different principle which 
had also that effect cannot be taken to have relation to the new 
principle introduced by the Select Committee. 


' Sec. 67 eem of the Government of India Act enacts” m. 
** Tt shall fiot bè witgout the previous sanction of the 


Governor-General, to introduce at any meeting of either Chamber, 


of the Indian Legijlature any measure affecting * * (b) The religion 
Or religious ritewand usages of any class of British subjects X 
India”. * This clause is bodily introduced in the Manual of Busi- 
ness and Procedure of the Legislative Assembly as Sec, 62 B. 


If the principle for which consent was originally given was’ 


"apti 
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departed"from and anjentirely/new principle be adopted, the fact 
that this entirely;"new:fprinciple is.adopted by the Select Com. 
mittee would:notiijustify;fits;!being? passed without the previous 

Sanction of the;Governor-General and the fact that the Governor- 
General subsequently gives his consent when it goes to him after 
passing both Houses cannot be taken to have any relation back 
or to;dispense with the necessity for the previous consent. 

d The Bill introduced by Mr. Sarda, was referred to.a Select 

- Committee and the Select Committee introduced many radical 

echanges and indeed the Actas it stands at present is almost a 
reproduction of the Bill as changed by the Select Committee, 
The changes in so far as they bear on the present question as to 
validity of the Act are in the main two : (i) The applicability of the: 
Bill to all classes including Hindus and Mahomedans (when the 
original Bill applied in terms only to Hindus) and (2) Penalizing 
persons who perform what is styled as “child marriages", 
“ Child” is defined to be a person who, if a male, is under 18 
years of age, and if a female, is under r4 years of age," and 
“ child marriags” is defined as a “ marriage to which either of 
the contracting parties is a child", Asit is admitted that a girl 
in India attains her maturity at the age of 12 or at the most I3, 
this legislation penalizes persons who, according to their religious 
law, ought to marry their girls before puberty and as according to 
such religious law a girl married after puberty is a“ Vrishali” 
and the husband of such a girl is a *'Vrishalipati 4 unfit and 
disqualified to perform or to be associated with the religious rites 
prescribed for such persons by their religion, this new principle as 
evolved by the Select Committee and as now passed affects the 
religious rites and usages of such persons, 

' - Indeed, the Select Committee which thus radically 
changed the Bill recognised that the Bill as changed by it 
was anew one, According to them, the original Bill declar- 
ed that marriages below certain ages void," that this elicited a - 
strong expression of feeling that it was objectionable and that they 

..,had to recognise the objections to be àjsuperable,s To -obviate 
this they say they introduce a new piu Serene atcording 
to them the original object. The fact, however, is it is a new Bill. 

. — They say: “ We do.recognise that the substitution in£Select Com- ; 

Wo: mithe of what is formally a new Bill is an unusual Jstep”, 
According to sub-section 2 of Sec. 67 of ithe, Government ° of 
india Act as already stated : ‘It shall not he lawful, without 
the preyious sanction of the Governor-General, to introdyce at any 
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meeting of either Chamber any measure affecting the religion or 
religious rites and usages" etc, The section is explicit. It shall 
not be lawful at all to introduce at any meeting a Bill of that 
nature, "The original Bill had no reference to the Mahomedans, 
The Bill as changed by the Select Commitee and as now passed 
affects Muslims, It affects the liberty given to the Muslims under 
their religious law, This is a violation of the provision contained 
in sub-section (2) of Section 67 as aforesaid. Then again, the : 


original Bill did not affect the sacramental character of a Hindu : : 


marriage. The Bill as amended by the Select Committee and as, 
now passed vitally affects the sacramental character of marriage 
by penalizing persons compelled to perform the marriages of their 
girls before puberty under their religious law resulting in the 
disqualification of persons marrying according to its provisions 
from performing the religious rites prescribed by their religion. 
This principle has not received .the previous sanction of the 
Governor-General without which it is not lawful to introduce at all 
a measure involvinz such principle. Indeed, as already stated, 
the Select Committee recognised the Bill as changed by it as 
substantially a new Bill. Now the Indian Legislature has no 
power of legislation apart from the Government of India Act and 
can exercise powers conferred upon it by the said Act subject to 
the conditions and restrictions imposed by it, The consideration 
of the Bill by the Indian Legislature as changed by the Select 
Committee i^ therefore, entirely unlawful aud is, therefore, s//ra 
vires of its powers and such an Act is, therefore, invalid and 
entirely illegal. 

The above result is also in accordance with the other provi- 
sions of the Government Act. Sec. 84 deals with the question of 
validity of Indian Laws. It enacts by sub-section (1) that ''a law * 
made by any aufhority in British India shall not be deemed inva- 
lid solely on account ofany one or more of the three reasons 
mentioned therein." The three reasons stated have no reference 
to the present question. Sub-section (2) of Sec. 84 declares that 
the validityypf any Act ipf the Indian Legislature or any local 
' legislature Em D QE to question in any legal proceedings " l 
on the ground that the Act affects a provincial subject, ora Cen- 
tral subject, as the case may be, and the validity of any Act made 
by the Governor of a province shall not beso open to quesNQn- - yu 
on the ground that it does not relate to a reserved subject”, This 
section only prevents Courts from declaring an Act of the Indian. 
Legislature invalid on the ground that the Act dealt with by the 
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Indian Legislature affects a provincial subject. This, therefore, 
supports the view that the Act of the Indian Legislature can be 
questioned on other grounds and where the Government of India 
Act has enacted that it shal/ not be lawful to introduce certain 
measures, without previous sanction, a violation of such an express 
` mandatory provision will render an Act relating to such measures 
, inuatid and it will be open to Courts to question the validity of 
*-the Act on such a ground, 
It may be noticed that the language employed with " reference 
, to à law enacted by the Indian Legislature [Sec. 67 Sub-sec- (2)] is 
in striking contrast to the provision enacted by the Government 
of India Act with reference to a law made by the local legislatures 
As regards such local laws the proviso to Sub-sec, 3 of Sec. 80A 
of the Government of India Act, expressly declares that ‘ an 
Act or a provision of an Act made by a local legislature, and sub- 
sequently assented to by the Goveruor-General in pursuance of 
this Act shall not be deemed invalid by reason only of its 
requiring ‘the previous sanction of the Governor-General under 
this Act.” This is only consistent with the enacting clause in sub- 
section 3 which merely says that “the local legislature may not, 
without the previous sanction of the Governor-General under 
this Act”, Here itis only permissive. The provision as to pre- 
vious sanction is no? so mandatory as in the case of the Legislative 
Assembly. With reference to the latter the language of Section 
67 of the Government of India Act as already stated is very! ex- 
plicit. ‘ It shall not be lawful" to introduce at all Without pre- 
vious sanction, ‘The fact that in Section 80 A it is specifically 
provided that, the want of previous sanction in the case of local 
legislature does not invalidate an Act while no such similar provi- 
* sionis made in the case of an Act of the Legislative Assembly is 
very significant. ° ° 
No doubt where the Legislature is supreme, it may be that 
the fact that the forms of procedure have net been strictly follow- 
ed but nevertheless a Bill has been passed through both Houses 
and has received the Royal Assent cannot affect its validity and. 
the Act cannot be impeached on the ground œ the, forms of. 
procedure have not been followed. "But even in England where 
the English Parliament is supreme, a Bill requires the Assent of" 
. 4 béth Houses of Parliament, and the consent of*the King ; so that 
when legislation was enacted to make a Bill passed by the House 
. of Commons solely into an Act notwithstanding the refusa? of the 
House of Lords to pass the same, when certain conditions are 


= 
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complied with, it has been found necessary to provide Specifically 
that the certificate of the Spzaker of the House of Commons that 
the provisions of the Statute has bsen complied with shall be con- 
clusive and shall not be questioned by any Court of Law. See 
Sec. 3 of r and 2 Geo. v. Ch. r3. -But for this provision it would 
have been open to Courts to consider whether the conditions 
prescribed by the Statute have been complied with. This only 
Strengthens the view that in India where the Indian Legislature i 
has only such powers as are conferred by the Statute (The Govern- > * 
ment of India Act) and those powers can be exercised only subject, i 
to the conditions aad restrictions prescribed therein, and there is 
no provision in the Statute as in Sec, 3 of 1 and 2 Geo. v. Ch. ra, 
Courts are at liberty to consider whether the conditions have 
been complied with and to declare invalid a law passed not in 
' accordance with such conditions and restrictions. 

It is only necessary to consider the provision in Sec. 84 which 
enacts that “any law made by any authority in British India 
and repugnant to any provision of this or any other Act of Parlia- 
ment shall, to the extent of that repugnancy, but not otherwise, 
be void. This provision only applies to a case where an 
Act has been passed after complying with all the formalities 
prescribed by the Government of India Act but some of the pro- 
visions are contrary to the provisions of ‘this Government of India 
Act or any other Act of Parliament, It has no application to a 
case where the formalities prescribed by the Government of India 
Act or the rules framed thereunder for the passing of a ‘measure 
into a law have not been observed. 

It is thus clear that the Child Marriage Restraint Act, is invalid 
and cannot be regarded as having any binding force. 


° " " P. R. Ganapathi Iyer. — 
Advocate, Madras. 
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The Principles of the Law of Contract by M, N. Kanjilal, 
‘M.A, LL. B. PAISES law, Calcutta: The Art Press, 
Price Rs. ro. 


This-is not a | running commentary on the Indian Contract Act 
, but a text-book on the law of contract to which the Indian Contract 
” Aet i is added as an appendix. It is mainly intended for the use of 
students and we have no doubt that it will be found to be of great 
. eassistance to them, It is an adequate summary of the law in 
England and India systematically arranged and beautifully 
got up. l 
_ The method followed by. the author is to state the broad prin- 
ciples clearly and concisely in large type and to follow them up 
with detailed notes in small type with reference to the relevant 
leading authorities, This method has great merit in fixing the 
attention of students on the main points in the first place and then 
leading them into the details of the matter dealt witb. On the 
. other hand teachers have often found that in dealing with a subject 
like the law of contract itis more profitable to follow a sort of 
inductive method or the case method, where the statement of the 
principle follows rather than precedes the statement of details, In 
any case, there can be no-doubt that a detailed treatment of leading 
cases in an evolutionary order is of greater help ‘in bringing out the 
essential principles than a bare statement of the rules; e 


Let us take for instance the doctrine of consideration. At p. 2g, : 


the author gives definitions of a consideration from the Indian 
Contract Act, from Currie v. Misa, L. R. 10 Ex, t62, and from 
* Anson and refers to other authorities, His definition is accurate, 
and is followed up by specific rules and details wlsich gives aefairly 
complete statement of the law, — At the stage of his studies at which 
this exposition will have to be read by the student it would not be 
likely to convey to him a definite and concrete idea of the concept. 
On the other hand a brief reference to the leading cases on the 

* evolution of the doctrine from the earliest times down to the cases 
which finally fixed the definition in {ts present form would have 
made the concept clear and precise. 


. Incidentally, we notice that the author nowhere edeals with the 


history of the law of contract in England. In. our judgmemt, a 
*clear perception of that history would light up many a dark torner 
_in the English law of contract which, without such knowledge 


~ 
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would appear to be more or.less in the nature of conandrums, 
The doctrines of formil contracts and of consideration would seem 
to the student to be artificial and arbitrary while a knowledge of 
their history would make them appearas natural evolutions out of 
historic roots, : 

We are glad to find that the author has made his text book 
more complete than the Indian Contract Act by somewhat detailed 


reference fo the important branch of the law of contract embodied : 
in-the Negotiable Instruments Act. On the whole, this branch of" * 


the subject as well as the parts dealing with commercial contracts, . 


generally have been.treated with greater fulness than the other 
portions and we are sure that students of commercial law would 
welcome this feature of tte book. 


On the whole we think that this volume would be found very 


useful by students as a companion volume to the works of Pollock, 
Anson or others. 


The Law .of Succession Certificates in. British India by 
Mohan Lal Bhatnagar and Kapur Chand B, A, LL, B,, published 
by Bhatnagar Book Agency, Fazilka. Price. Rs. 2-8, 

This book deals with the sections of the Indian Succession Act 
relating to succession certificates, The get-up of the book leaves 
much to be desired and its appearance is unprepossessing. But 
the notes are full and well arranged and the whole law relating to 
succession certificates has been dealt with exhaustively and 
methodically. 
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PSYCHIATRY AND THE LAW. 


For a considerable time past many persons in various parts of 
"the civilised world have been troubled by the knowledge that 
between the legal profession and the psychiatrical department of 
- medicine there is a lamentable want of co-operation. On the one 
hand, the psychiatrist, whose work affords him peculiar advantages 
for studying the springs of. action in human conduct, has come to 
feel that criminal law and methods of legal procedure are based 
on concepts which are largely obsolete from his point of view. It 
Is evident to him that the law, particularly the criminal law, is 
primarily interested in certain acts which it has defined as criminal, 
while it has shewn little or no interest in the actual criminal him- 
-self, ihe zc:or, He sees that in the evolution of criminal- law 
there appears to have been throughout an underlying implication 
that all men were born free and equal, at least before the law, and, 
. as a corollary to this, each man must be treated in precisely in the 
- same way for the performance of any particular act. e In short, the 
- psychiatrist sees that the law deals with a> purely hypothetical i 
individual and not, as the psychiatrist would like to see it do, with 
.& real individual. The psychiatrist knows, if he knows anything, that 
-no two men are alike and that an act which may appear to be the 
same when performed by many different men,“has in each instance ° 
-a Series of antecedents which make it in every case th: outcome of 
a chain of events that stamp it as unique., To thik of it otherwise 
: would .be as if in medicine doctors undertook to treat all fevers in 
-the same way. Doctors have learnt to differentiate-fevers ; they 
have learnt .the cause of many of these fevers? and’ how they 
respond to different types of remedies. To think Of fe¥ers as-all the ° 
same js as absurd as to think that all people who perform: the same 
act are motivated by the same ideas, But „this is just what the 
-law thinks and in so thinking undertakes to deal with all people 
who commita specially defined actin the,same way and, asa 
- consequence to this way of thinking, to deal with a hypothetical 
individual but not the individual. who comes before the bar of. jus- 
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e. ` 
tice, The result of this, and, I my add, a gooi deal more besides, 
is thatthe law and medicine have come, soto speak, to talk 
different languages, with the consequence of a mutual misunder- 
standing which is all the more deplorable because the aims of both 
law and.mediciné afe identical in that their basal concern is the 
common weal, .Another important cause of this misunderstanding 
is that while law is a very. old. profession with traditions of its own: 
carefully fostered for many generations, psychiatry, although as old 
as law, is very young in respect to its recent developments, Indeed, 
modern psychiatry may be conceived of as having been born in the 
present century, and with the characteristics of youthful energy 
which are so much in evidence these days, it has largely broken 
loose from many of the old traditions and, in so doing, has deve- 
loped view points anda language quite its own. Asa rule, the 
common meeting ground for the two professions of law and medi- 
cine is in matters touching commitment at criminal trials where 
there is some question as to the mental state of the defendant, For 
a variety of reasons, some of which I propose briefly to touch upon, 
a situation of this description embarrasses not only the psychiatrist 
but the lawyer.as well, Let us take the embarrassment of the lawyer 
first. In order to introduce, in response to populdr desire, an extra- 
legal amendment to the law of homicide, insanity has come to 

-figure as a legal fiction for the purpose of squaring a rule of law 
which calls for conviction, The artificialties which have become 
grafted upon this practice have not escaped the ingenuity of advo- 
cates and, as legal rules are from their very nature of general: appli- 
‘cation, have spread and infected the whole matter of expert evi- 
dence in litigation. To such fundamental complexities the great 
development of modern science has added further difficulties in res- 
*pect to questions of expert opinion and scientific fact so that the 
questions with which modern triburals must deal, have become 
infinitely more complex and difficult. Of the many abuses to which 
this state of affairs has given rise, not the least is the extent to 
which the expert is an advocate rather than a witness, This deve- 
lopment, howev&r shockingly prevalent in England, is more so in 
* America where tife plea of insanjty in cases of homicide is used as 
‘a means of overturning the unpopular demands of the law to the 
end that experts are not .only in substance advocates but are expects 
ed to be so. It has become the job of the expert witness in America 
to wat. cuta stateof insanity for legal purposes under- certain 
circumstances which, had they been otherwise; would never have 

*^ been.regarded as adequate to justify such a plea, > 
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But the confusion incident to the want of understanding between 
medicine and law, does not end here. We must now consider the 
dilemmas of the psychiatrist in such a situation, 

Partly as aresult of the general ignorance of lawyers of the 
advances made by psychology in respect to our knowledge of the 
mainsprings of hunian action, a psychiatrist in the position of an 
expert witness will be asked questions by counsel that were based 
ori concepts which were formulated more than a century ago. For 
example, the psychiatrist will be asked, among other things, whe- 
ther the defendant knew the difference between right and wrong. 
Also, by means of a purely hypothetical question, the psychiatrist 
will be asked if he thinks the defendant “responsible”. 

Now questions of this description immediately evoke in an 
experienced student of human psychology , a feeling that it is hope- 
less to make any attempt to be of assistance to the Court and the 
jury, for such questions represent antiquated and outworn medical 
and ethical concepts that have not yet been expelled from the rules 
oflaw, Lawyers have to learn that the question of responsibility 
carries a metaphysical implication which, the more one thinks 
about it, the more difficult it is to find an answer, | 

In such circumstances as these it should be evilent to the mios 
conservative and exacting pedant of criminal. law and practice, that 
common sense, not to mention common justice, demands a. com- 
plete overhaul of not only. the theory but the. practice of expert 
evidence. 

From the psychiatrical standpoint ilie defect ine the T 
which stands out most clearly is that the law, (and the practice 
which has grown up under it) have originated in the perfectly 
human desire for vengeance as directed against the offender, and 
that punishment, which is iis main objective, is meted out in res- 
ponse to this underlying motive, à ; 

— Now perhaps no one thing characterises modern psychiatry 
more definitely than its invasion of the social field. Psychiatry 
from the beginning of the present century, as exemplified in the 
work of the juvenile Courts, has manifested a distinct trend towards 
socialisation anl has com: as a cansequeuce to view ^s alien to its _ 
methods the satisfaction usually agsociated with the vengeance’ 
motive and to derive very little ‚feeling of security from meting out 
punishment, In short, it has come to feel that the remedies upon 
` which the law seems to pin its faith are at the beat" relics of theo-. 
logical and moral ileas which have.survivel theiy .period of uSefuls 
ness, Not that I have any quarrel with , religion or with ethics, SQ 


- 
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long, at any rate, as they see their own need for developrfient ani 
conform to it, My quarrel is rather with the persistent employment' 
of concepts that no longer serve the purpose which they may very 
well have served in the past but have now become inert in-the face 
of modern knowledge. ` RS 

Thus psychiatrists. have conie to look upon the methods ordi- 
narily employed in the criminal Coürts as outworn and inefficierit, 
not to say it adequate, and they feel that by persiste: ce in pur- 
suing therh the real important. social values are abscured, Their 
knowledge leads them to the conviction that the -solution of the 
crime problem will not come by ircreasing the severity of punish- 


. ment or the rigors of prison discipline, They would ask the lawyers 


whether, in.view of the failure of vengeance diluted and disguised 
as deterrent punishment, it were not better to:look about and see 
if other means are not available, We must free ourselves from the 
magic spell of words like "insane" and "criminal" and search for 
ways and means to protect society from the dangerous and anti- 
social, as well as to turn back, if possible, social units that are 
capable of functioning in a manner more valuable to the commu- 
nity. Of whatcan be done in this direction, no better example 
exists than that of the! Juvenile Courts,in. Europe and America, In 
these Courts the usual methods of procedure have been boldly cast 
aside and a programme has been developed in‘ absolute contra- 
diction . to established traditions, No longer is the attempt made 
to fasten a crime upon someone and then to mete out a seemirgly 
appropriate punishment, The endeavour of the Juvenile Court ig 
to discover what is wrong in a situation which ends with a child 
being brought to Court and then, after a careful study of the avail- 
able.data, to apply a remedy. Such a method would never liave 
come into existence as an outgrowth -of the penal system, It 


* had to be set Up gS a separate institution, Now that it is ‘set up, 


however, it is dealing with cases that the criminal Courts used 
to handle.  . . mE. dE Tod 


e 
-. Further, penal practice ‘can no longer academically view the’ 
principle of letting guilt and punishment fall where they will if, by 


” so falling, the punishment of the individual creates greater wrongs 


e than it sees to-remove or corsect, In spite of what law yers may 


"fa, 


‘e say to the.contrary, English criminal law still retains many barbar- 


ous features so that, however much: satisfaction it may get from 
tracking down an offender, identifying him and bringing him to 
trial, ft isetime now for it to realise that the automatic carrying out. 
of this sequence may have the most sérious consequences, Anyone ~ 
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brought igto the personal and family. lives’ of individuals knows 
how much tragedy is brought.to pass in the name of justice, 

, No intelligent man or woman, unless blinded by prejudice, can 
read the biegraphy of :the late Sir John Marshall.Hall and fail -to 
reach the conclusion that our criminal trials have become .a blot 
upon English law, Instead of the serious enquiry „which, in. the 
light of modern knowledge, such a trial: should be, it is little else} 

ə but a:battle of wits in which the Judge tends to play the part of a 

referee at the expense of the more honourable and dignified role of. 

e awise ard’ socially-minded humanitarian ergaged with a problem 
- © in the life of a fellow creature. 

How can we conscientiously go on supporting a system which: 
not only permits but perpetuates such methods? In America the 
question already. agitates many ofthe best minds in the country. 
Let me quote from a recent address of Professor. Roscoe Pound of 
Harvard University : "Chief among these new problems is the 
demand for individualisation of.the application of legal precepts, 
and hence demand for indivicualised application of criminal law 

- and in particular penal treatment. We must develope preventive 
jus ice, asin your (medical) profession you have been developing 
preventive medicine, We must adapt our legal remedial measure to 
the man and the case rather thap:to the act, as your profession has 
been adapting treatment to the man and the case rather than to an 
abstract conception of disease............ We have to develop judicial 
individualisation as they are learning to do in the English Court of 
Criminal Appeal and somewhat as formerly we learnt to do in our 
Cotrts of equity. All this will require restudy of much of our 
established technique, reshaping.of many of our legal institutions, 
overhaulirg of our ways of doing things in the forum. It cannot 
be expected that we shall find how :to do all this at once ; much 
less that after we find how to do them we shall be able to make the ° 
changes overnight.” . i i 

If it is a principle of criminal law that à person is responsible 
for the natural consequences of his acts, why not make the same 
principle apply to the application of justice ? Why should not the’ 

* , side issues of a trial be evaluated in order to ascertairf whether the 
total procedure would be for. the betéer or for the worse fn respect 
to the community as a: whole ? . Such considerations turn onthe ° 
general proposition that at the present time the methods of crimi- 
“nal Courts are not calculated to accomplish very much in either 
preventing crime: orin reforming criminals, Toeachieye anything” 
-of this sort the next step will have to be somewhat in the direction ` 
- of developing the methods of the Juvenile Courts ; that the enquiry 
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into a given individual: case will have to take into consideration as 

. far as possible all the attendant circumstances and the various rami- 

- fications, individual, family and social, not only of the crimé but 

. of. the remedial efforts as well; that vengeance and punishment, in 
fact all moral issues, shotild be discharged from Consideration so 
far as their emotional results in vengeance and punishments are 
concerned ; that anti-social conduct should be considered as dis- ~ 
passionately as a broken leg ; that the individuals who cannot'get , 
Along in the community should be dealt with not as guilty so much 

as liabilities from which the community’ has a füllright to protect : 
itself but, at the same time, towards which the community has alsoe . 
certain responsibilities. . . i; 

In conclusion, I offer some concrete suggestions selected (oni 
the work of one of the most eminent psychiatrists in America, Dr, 
William A. White. 

. (1) That society has a perfect right to segregate anti-social bres 
SO lot as they continue dangerous. This means the doing away 
with fixed sentences, at least for certain types of crime, and making 
the return to freedom conditional upon some change in the indivi- 
dual that gives some guarantee that in füture he will function more 
effectively.as a social unit than hé has in the past. l 

. (2) The elimination of punishment asa vengeance motive and 
its retention only if used for definitely constructive erds in condi- 
tioningconduct.- > ' : ; 

(3) The gradual transformation of prisons into laboratories for thé 
lids ‘of human behaviour and the conditioning of human conduct, 

(4) The abolition in the trial of the hypothetical question. 

. (s) The discarding of the concept of sien as purely a 
Terie concept. 

. (6) That, Magistrates and Judges, in the course of their training, 
should serve for,a period in at least one psychiatric clinic and one 
prison just as doctors do in their training in various professional 
specialities, 

Naturally, psy chiatrists do not ideesid koe these changes 
can be brought into existence. That they conceive to be the work 
of the lawyei*. They do, however, feel that they have some con , 
tribution fo mfke along the liges I have sketched, and that if these 
objectives are borne in mind, the lawyers may be left to find the 
necessary legal measures to bring them into being. 


e amc 
-Rahi European Mental Hospital, Owen A. R. Berkeley-Hill, l 
* Phe cd Dutmbery 19290. Lieut, Colonel, L, a S 


Vor. LI.] NOTES OF CASES, = ` 155 
° | "NOTES OF CASES. 


Judgment-debtor gives mortgage-bond for due performance of decree 1, L. R. 8 Pat. 801. 
. against him—Bond, if enforceable in execution proceedings without an 


j . . . *. 1929. 
attachment of the property secuted and without instituting a a 
regular suit under section 67 of the Transfer of Property Att, TAE on pue 


Appellants Tatas obtained a decree against the judgment-debtor Charles Joseph 
Smith, On execution being taken the judgment-debtor executed * PII: 
a mortgage-bond by which he mortgaged one of his properties to Das and Wort, FF. 
the Court executing the decree, The Court assigned the mortgage MM 
bond to the decree-holder providing that finalexecution could be 
taken against the property secured on the result of the appeal 
affirming the decision of the trial Court, The judgment-debtor lost 
the appeal The decree-holder then proceeded to execute the 
decree, The question then arose whether a judgment-debtor 
could proceed straight against the properties secured or he would 
have to attach the property and proceed through a regular suit 
under section 67 of the Transfer of Property Act of 1882. 
Held that when the appellant judgment-debtor executed a 
mortgage-bond as security for the:due performance of the decree 
against him, the bond was enforceable in execution and the decree- 
holder was entitled to proceed..straight away against the property 
secured without attaching them or instituting a regular suit under 
section 67 of the Transfer of Property Act 1882. | 
P, G. à . e 


t 


Railways Act of 1890, sections 54 and 72— What constitutes actof 1.1. R. Pat, 808. 


' delivery to Railway Company—Rules framed by the Railway 1929. 


A bre nd 
Company, when ultra vires, è Hardayal Ram Dass 
Ray 


Appellants Hardayal Ram Dass Ray sent overa few bags of v. 
turmeric through their servants to the goods-shed of the«espondent B- N- We Railway; 
Railway Company in the absence of any of the Company’s servants. Das and Fagl 
The bags were neither marked nor weighed ; only the consignment Ali, FF, 
notes weré handed over to the marker who wa’ then discharging the . 
duties of the goods clerk and the appellants, men’ were asked to 
come-the next day for the receipt as he was too busy that day. It s 
transpired thate on the following day some ofthe appellants’ bags 
‘were missing, Thereupon the appellants sued the Company for the 
loss of the goods, The question arose whether on the facfs there * 
was attual delivery by the appellants and acceptance by the = 
respondents, 
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Held that mére accéptance of the” Bono notes by a'ser- 
vant of the Company was not equivalent to accepfance of the goods 
by the Company and inasmuch as the goods had not been actually 
delivered to: the Company, the Company was mot mn for 
damages, - j 

i Held further that the Railway Company ‘cannot avoid or “unduly 
restrict its liability under the Railways Act by framing itg own rules 
e for the. purpose and if any ‘such rules are unreasonable and in- 


je, wes consistent with the Act, such rules will be declared to be 
Pes ultra vires, "M E s 
P, G,: . ` " ) J 


I. L. R. 8 Pat, 818. Court-fees Act of 1870, section 7(iv) and schedule If Art. rz(si)— 
— Suit for partition by a member of joint Hindu family —Prayer for 


deg rendition of accounts by karta—Court-jees payable in such a case. 
S dhu- , M * 
er ae ' In a suit for partition brought by a co-parcener of a joint. Hindu 
v. family and for rendition of accounts by: the Karta the matter 
Lakshmeswar 


Prasad Chaudhuri. coming up in appeal before the High Court the Divisional Bench 

Jwala Pas d, 3. consisting of Ross and Chatterjee JJ. differed as to the Court-fees 

— -paid on the memorandum of appeal, oss J. held that.the suiti was 

‘one for partition and was governed by schedule II Art. r7(vi) while 

Chatterjee J, maintained.that the suit was one not only for partition 

but also for rendition of accounts and was thus governed both by 

eschedule II Art, 17(vi) and Court-fees Act section 7(iv) and ad- 

i valorem duties had to be paid for the accounts suit. This difference 
. having arisen the question was referred to Jwala Prasad J, — 

Held that'a Karta of a joint Hiridu family was not responsible 

r to the other members of the family for the management -of the 

b — joint family property in respect of the income derived therefrom 

and the expenses incurred by him on behalf of the family and 

therefore not liable to render accounts and in that view of the 

‘case the ‘question of Courf-fees was governed by schedule II 

Art. 17(vi) of the Court-fees Act of 1870, 
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~ SECTION 75 OF THE INDIAN RAILWAYS ACT IX OF 1890. 
Inherent Lecuna in its Phraseology. 


Before discussing the inherent lecunain the wording of sec- 
tion 75 of the Indian Railways Act of 1890 it will be necessary to 
advert to the history leading to the enactment of the section, For 
that purpose it will be necassary to investigate the law ona simi- 
lar subject as laid down in the English Carriers Act of 1830 of 
which the section 75 is a direct outcome, 

It is a matter of common experience that long before the 
advent in India of Railways as public carriers in about the middle 
of nineteenth century, such institutions were a matter of common 
experience in England. In this respect India has always been 
fortunate to get everything ready made and hardly ever had 
difficulties that new ventures have usually to undergo. 

Railways in England as public carriers of goods had the duty, 
responsibility and liability of insurers under the Common Law 
Rules of England. But sometime before 1830 it so happened 
that it became the frequent practice of bankers and others of send- 
ing by.railways (and by other common carriers) parcels and 
packages containing money, ‘bills, notes, jewellery and other 
articles of great value in a small compass. Thése parcels*and 
packages became liable to depredation and the responsibility 
of the common carriers for hire was greatly® increasad. The per- 
sons sending such parcels or packages frequently omitted to notify 

, the value and nature of these pares or packages and ghe common 

` carriers were unable by due diligence to protect themselves from 
their legal responsibility, - so ‘they began to publish notices with 
intent to limit their responsibility regarding Such parcels of'pac- 

| ee kages. In most cases, however, such notices could mot be brought 
home to the knowledge of the, consignors with the result that in, 

* such cases the responsibility of the common carriers were hdd’ not 

~ to be limited in any way ; the common carriers thereby sustained 


185 THE CALCUTTA LAW JOURNAL. [Vor, Lt. 


heavy losses, To obviate this the English Carriers Act of 1830 
(11 Geo. 4. & 1 Will. 4, Chap 68) was passed on 23rd July 1339. 

Section r of the Act laid down that “No mil contrac- 
COL seesesesesesses Cr Other common carrier by land, skall be held 
liable for the loss or injury to any article ‘or articles or property 
of the description following (that is to say) gold or silver coin of 
the realm ............... furs or lace or any of them contained in any 
parcel or package which shall have been delivered to be carried for ° 
HITE: asrorini e When the value of such article or articles or property - 
aforesaid contained in such parcel or package shall exceed the sum of , 
ten (now £25) pounds, un/ess at the time of delivery thereof ......... 
sso the value and nature of such article or articles or property shall 
have been declared by the persons sending or delivering the same 
and such £nereased charge as hereinafter mentioned or an engage- 
ment to pay the same was accepted by the person secetving 
such parcel or package, 

Section 2 of the Act laid down that it shall be lawful for the 
common carrier /o demand and receive an increased vate of charge 
over and above the ordinary rate of carriage as a compensation for 
the greater risk and care to be taken for the safe conveyance of 
such valuable articles, 

Section 3 laid down that when the value shall have been 
declared and the increased rate of charge paid Or an engagement 
to pay the same shall have been accepted, the person receiving 
such increased rate of charge or accepting such agreement to pay shall 
if thereto Pequired sign a receipt for the package or parcel acknow- 
ledging the same to have been insured, 

If all this was done, then and then only the common carrier 
would be held to be liable for the loss or injury to such valuable 
articles, otherwise they would not. 

Section 8 of the Act provided that nothing in the Act shall be 
deemed to protect the common carrier for hire from liability to 
answer for loss or injury to any goods or articles whatesoever 
arising from the felonious acts of a servant of the common carrier 

e nor protect him from liability for ny Joss or injury occasioned by 

. the neglect or misconduct ofa ombon carrier or of his servants, 

The first Legislative enactment on Railways in India ie. the 

* Indian Railways Act XVIII of 1854 incorporated the provisions 
of the English Carriers Act of 1830 with certain modifications® i 1D eun 
Section 1o theréof and similar provisions were incorporated in 
"seotion 11 of the Pndian Railways Act IV of 1879. 
Controversy arose in England about the interpretation of the 


pte 


P and 


o : 
e 
® ` 

- 


` 


~ 


z ¢ 
Vor. LEJ INDIAN RAILWAYS ACT, SEC, 75. IGM 


sections df the English Carriers Act and the following are some of 
the leading cases bearing on the same. 

I. A consignor sent a parcel containing valuable pictures 
(articles within the Act) in costly frames (articles not within the 
Act) But he omitted te make a declaration about the value or 
contents of the parcel. The parcel was lost in transit and on 
the consignor filing a suit for compensation it was held that the 
frames, although not articles within the Act, were accessories 


. to the things within the Act and were with the principal things 


in the package which were within the Act and were therefore 
within the Act so the consignor was not entitled to any decree 
either for the pictures or for the frames, [Henderson v, London 
North Western Railway Co. (1). | 

II. Inthe case of Wyld v. Pickford (2) it so happened thata 
set of maps (articles within the Act) was enclosed in a costly case 
(articles not within the Act) and the case containing the maps 
was mide up into a parcel which was delivered undeclared to a 
common carrier for carriage, The parcel was lost and on 
the sender claiming compensation’ it was held that he was not 
entitled to the price of the maps as they were articles within the 
Act, nor was he entitled to the value of the case containing the 
maps on the ground that the container (ie. the case) containing 
only thiags within the Act was also included within the Act, In 
other words in such cases the container as well as the contained 
was within the Act, 

III, In the case of Flowers v. The South Eastern Ratlway Co. (3) 
a trunk booked as luggage containing a lady’s silk dresses exceed- 
ing $ ro in value i.e, articles within the Act and other articles not 
within the Act, was lost ona railway journey. In a suit for com- 
pensation it was held that as no declaration had been made the 
Railway Company was not liable ii respect of che silk dsesses, 


though the plaintiff was entitled to. recover the value of the other 


articles, e 


IV. In the case of Zreadwin v. The Great Eastern Railway 


Co. (4) a case contained a n tid known as a “ corporal", 
b 


ion to be shown, There was also: 
in the case a frame to be used for *the purpose of exhibiting the 
vestment. The whole case which was sent without a declaration * 


which was being sent to an exhi 


ofthe contents having been made, was lost and gn the plaintiff 
claiming compensation, it was held that as a vestnfent is not usually 


(1) (1870) L. R. 5 Exch go, (2) (1841) SM. & W. “ae e. 
„~ (3) (1867) 16 L, T. 329, (4) (1868) L. R. 3 C. P. 30829 
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framed, the frame was not an accessory of the vestmenf, and that 
although no declaration had been made with regard to the 
vestment, ¢he value of the case and of the frame could be recover- 
ed. 

So according to the above decisions the law in England is (i) 
"that anything which is merely accessory to a thing within the 
Act and which is with the principal thing in any package, is itself 
within the Act ; (ii) that where a case contains only things within* 
the Act, the case as well as its contents is within the Act; (iii). . 
but where a case contains things not within the Act and also * 
things which are within the Act, the carrier is not protected in ' 
respect either of the case or of such of its contents as are not 
within the Act. 

When the Indian Railways Acts XVIII of 1854 and IV of 1879 
were passed the provisions of the English Carriers Act, 1830 with 
certain mo‘lifications but with very little variation in the phraseo- 
logy were incorporated in those Acts, But at the~ time 
when Indian Railways Act IX of 1890 was in the anyil the 
controversies (i) about accessories to articles within the Act, (ii) 
about container of things within the Act being included in the 
things contained and (iii) about the question of discrimination in 
granting compensation for articles not within the Act when packed in 
the same parcel with things within the Act were perhaps considered 
to be very difficult to meet. It appears that to avoid similar ques- 
tions being agitated in India the Legislators when framing section 
75 0f the Pndian Railways Act IX of 1890 recast the parall- 
el section in the previous Railways Acts (i.e. section ro of the Act 
XVIII of 1854 and section rr of Act IV of 1879) and section 7s 
of the Indian Railways Act IX of 1890 was made in the follow- 
ing form 

S75 (1). “When any articles mentioned in the second schedule 
are contained in any parcel or package delivered to a railway 
administration for camgiage by railway and the value of such 
articles in the parcel or package exceeds one hundred rupees, 
the railway ad shall pot be responsible for the loss, 
destruction or “deterioration of the f, arcel or package unless the per- “ 
son sending or ‘delivering the parcel or package to the administra- 
tion caused ifs value and contents to bz declared or declared them 
at the time of delivery of the parcel or package for carriage aP 
by rajlway, and 1í so required by the administration paid or  ' 
cngagad to pay a *percentags om the value so declared by way of , 
compensation for increased risk,” FE 
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The “article or articles of special value were not mentioned in 
the section but were included in the second schedule to the Act 
and the sub-section (i) although it began by making provision for 
articles contained in the secord schecule, when it came 
to make provision fôr protection of the railway administra- 
tion at- about - the middle of the sub-section stated that " the 

-railway administration shall not be responsible for the loss, des- 
* truction or deterioration of the parcel or package." (2) A couple of 
lines further down the cub-section, when providing about the decla- 


= : ration it said that the person sending or delivering the parcel or 


package shall have tq cause "its" value and contents to be declared 
or declare them meaning thereby that value and the contents 
of the entire parcel or package will have to be declared, (3) The 
sub-section ended by laying down that the sender or deliverer shall, 

if so required by the administration, pay or engage to pay a 
percentage "on the value so declared’ by way of compensation 
for increased risk. 

. Now although the legislators when framing this sub-section 
might have ititended to obviate the difficulties about the questions 
of container and contained and similar questions about parcels 
containing mixed articles scheduled and unscheduled, by laying 
down in the above sub-section that the railway administration 
‘shall not be liable for the loss &c. of the parcel or package they 
counted without their host i. e, the learned Judiciary. Soon after 
the enactment of the present Railways Act IX of 1890 RT in 1909 
a question on this point arose for decision in Bombay in the case of 
Puncali& Udaji Jadhav v. The Southern Marhatta Railway Co, (1) 
where silk goods (scheduled) worth more than a hundred rupees 
and cotton fabrics (unscheduled) worth about one hundred rupees 
were packed in one parcel and it was booked without any declara- 
tion having been made about the contents or the value 8f the 
parcel. The parcel was lost in transit and the Plaintiff filed a suit 
for the value of the goods contained in it, The Railway Company 
having claimed protection under section 75 of the Indian Rail- 
ways Act, the Plaintiff contendedXhat he was at legst entitled to 

" the price of the cotton fabrics which were not saheduled goods 
and to which section 75 did not apply. The Small Causes Court 
Judge who tried the suit felt some difficulty, for under English law 

Nemes Well as under section 11 of the Indian Railway Aet IV of 1879 

. the Plaintiff was certainly entitled to get the value of the œttos 

. fabrics but the Judge was not sure about the position of the patties 
~ c (rn) (1909) I. L. R, 33 Bom 703. 
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under section 75 of the Indian Railways Act IX of 1898, so he 
referred the matter to the High Court forits opinion, The learn- 

ed Judges of the Bombay High Court howsver held that the 
Plaintiff was not entitled to get any compensation at all. The 
learned Judges said "We are of opinion that the protection given 

by section 75 of the Indian Railways Act (IX of 1890) extends to 

ihe whole parcel in which silk goods such as are mentioned in 
clause (1) of the Second Schedule are contained whether the * 
rest of the parcel is composed of articles mentioned in the.. 
second schedule or not, This appears from the words of the ®© 
section which draws a distinction (i) between the articles mention- ° 
ed in the schedule and (ii) the parcel or package in which they 
are contained, and provides that the railway administration 5Za// 
not be responsible for the loss, destruction or deterioration of the 
parcel or package.” 


This judgment is in direct contravention of the law as laid down 
in the suit of Flowers v. The South Eastern Railway Co. and in that 
of Zreadwin v. The Great Eastern Railway Co, referred to above. 
But it cannot but be admitted that the interpretation of section 75 
of the Indian Railways Act IX of 1890 as made by the learned 
Judges of the Bombay High Court is right, The English Carriers 
Act, 1830, and the earlier Indian Railways Acts afford protection 
to the carrier with respect to scheduled goods only while the sec- 
tion 75 of the Indian Railways Act IX of 1890 extends such pro- 

. tection to the whole package or parcel, Exactly siailar judgment 
° was given in 19gr2 by the Allahabad High Court in the case of 
G. 1. P, Railway Co. v. Shammanohar (r) in a case under sec- 
tion 75 where it was, held that #7 goods, the insurance of 
which is obligatory, are packed uninsured with other goods the insur- 
e rante of which is not obligatory, no compensation is obtainable for : 
either class of goods. 

Inthe case of Æ. Z. Ry. Co. Defendant Appellants v. N. K. 
Roy, Plaintif Respondent the facts were that N. K. Roy, the 
passenger had booked three boxss as luggage without- making any 
declaration about the contents agf the value thereof of any of the | 
0 i boxes, OPthe three boxes one box which contained silver and silver ` 
. articles of the description mentioned in the second schedule of the 

Indian Railways Act of value over a hundred rupees as well as 

unscheduled goods, was lost in transit, [The facts in this case Wero 

*simflar to those qf Flowers v. The South Eastern Railway Co. (2)]. ` 


CAE, et (1912) 1. L, R. 34 All. 422. (2) (1867) 16 L. T. 327- 
. - 
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The trial Court gave a decree to the Plaintiff on the ground that 
the' box being booked as luggage section 74 of the Railways Act 189o 
and not cecticn 75 was applicable to the case and as no provision 
for protection of the railway administration is made in section 74 
the Plaintiff was entitled to a decree. But on the case going up 
in appeal to the High Court it was held by the High Court that 
section 75 of Act IX of 189o, was one of general applicability to all 
classes of goods and itincluded cases of luggages of pfassengers ; 
and inasmuch as the Plaintiff did not declare the contents of his 
e trunk that was lost in transit, che railway administration was freed 
from all Liability for the loss thereof, both as regards the scheduled 
as well as the unscheduled articles contained therein, as section 75 
said that the railway administration shall not be responsible for 
the loss &c of the parcel or package and it did not confine its 
applicability to the scheduled articles contained in it atone. Great 
Indian Peninsula Railway v, Sham Monohar (1). 

Exactly similar judgment was given in 1915 by the Calcutta 
High Court in the case of E, Z. Railway Co, v. Changai Khan (2), 
In that case a parcel of cotton cloth of considerable value con- 
tained in it fancy silk handkerchiefs of the value of a hundred 
and odd rupees, The Plaintiff made no declaration and on the 
loss of the parcel in transit the Plaintiff filed. a suit and the suit 
having gone up in appeal to the High Court it was held that the 
suit must fail not only as regards the silk handkerchiefs but also as 
regards the whole parcel, as section 75 of the Railways sct of 1890, 
differing in this respect from the former Act (Railways Act IV of 
1879) says that the railway administration shal’ not Be responsible 

` Jor the loss, destruction or deterioration of the whole parcel and not of 
the articles mentioned in the schedule alone contained in the parcel, 

If the above interpretation of sub-section (1) gf section ys of ° 
the Railways Act IX of 1890 is right anomalous positions arise 
when the interpretation is applied to the last portion of the sub- 
section where after providing for the protection of the carrier, with 
respect to the package or parcel it makes provision for declaration. 
There it says that the sender or ANiverer has to declfre ;/s value , 

* and contents and as this pronoun is émmediately pfeceded by the j 
words parcel or package, “its” cannot but refer to such parcel e 
or package, This indicates that the contents Qf the whole pac- 

| Sweekafe or parcel and the value of the contents in z/e entirety have 
to be' declared. Etymologically it would mean that when a parce] or 

- package containing mixed goods is required to be declared wat 

`~ > i) (1912) I. L, R. 34 AIl. 422, (2) (1915) I. L. R. 42 Calc. 888, 
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only the insurable but both the insurable and uninsurable articles 


contained in the package must be declared. But this is - never 
done nor can the railway administration require the value of the 
uninsurable articles contained in the package to bs declared 
for the purpose of valuation or insurance, Similarly on coming 
to the last few lives of this sub-3actioa whareafter miki»g provision 
for declaration of £/s value it makes further provision for 
payment of*a “percentage on the value s9 declared.” Tf the intention 
of the section be interpreted to m3a1 that th» contents and valus x 
of the whole package or parcel shall be declare}, insurance pre- e. 
mium will be payable on the value of the entire parcel or package 
consisting of scheduled and unscheduled articles, No railway ad~ 
ministration under the Indian Railways Act cin claim a percentage 
over and above the ordinary freight by way of insurance premium 

for unscheduled goods even when it is containslia a pircel of 
scheduled goods although they are absolved from all respoasibility 

for the loss of or damage to the unschelubd goods if no declara- 

tion of the entire conteats has ba*n mile, This results in protec- 

tion bsing afforded to Railways inthe cise of a mixad parcel of 
unscheduled and scheduled goods so far as the u 15cheluled goods 

are concerned, which protection they cannot claim in the case of a 
parcel of unscheduled goods alone.’ This miy bə said to amount to’ 

an undue preference being showain favour of unscheduled goods 

over that shown to senders of mixed scheduled and unscheduled: 


goods. ° 


The English Carriers Act makes provision for ths declaration of 
“the valus. and nature of such article or articles or of any . 
of them” and an increased charge is payable on the valuz of such 
article or articles. And so it is not possible for any such anomalies . 
arising in their®case. 


Further anomaly will arise thus i.e, to say if cotton piece 
goods worth ten thousand rupees are packed in a parcel with silk 
goods worth Rs, rro and the consignor makes a declaration about the 
silk goods and pays an insurance a on Rs, rro (the value of the 
silk goods) the gailway administration will have to take the care of an + 
insurer for the whole paircelffor in taking extra precaution to 
obviate the loss of the silk goods they cannot help doing the. same 
for the unschaduled goods as well, This will increase their gengral 
Jiabisity of bailes for unscheduled goods under section 72 of the 
Indiafi Railways Aft, 1899 to that of insurers in such cases, It is 
Ot known whether if some cotton piece goods merchants took..to ` 
this method of sending their goods ; other piece goods merchants 


ad 


Von. LL]. ' ‘INDIAN RAILWAYS ‘ACT, SEC, 75, 


would not raise the Question of“ undue preference being shown by 
railway administrations in taking. extra precaution of insurers in the.. 
case of unscheduled goods when carried along with scheduled 
gaods worth only over a hundred rupees while they take the care 
of bailees only when similar unscheduled goods are sent unaccom- 
panied by scheduled goods, especially as no insurance charge is 
payable in either case. 

Then*again the question of the interpretation of the term “loss” 


in section 75 has given rise to anomalous positions and I intend to 


discussthat on a further occasion, The question about the in- 
fluence of Risk Notes when applied to parcels containing scheduled 
goods also needs investigation. When I hive done all that it will 
be found that section 75 of the Indian Railways Act IX of 1890 
requires redrafting, 


Bar Library, 
| ; Sailendra Kumar Palit. 


Alipore, 
NOTES OF CASES. 
Estates Partition Act 1897, Sees. go and 179 —Order by the Commis- 


stoner— Possession of estates delivered by Collector under sec- > 


tion Qg(r) —Boarl of Revenue upholding such order—Whether 
such order can be challenged in a Civil Court. 


Maharaja Keshava Prasad Singh of Dumraoa applied unde% 
Estates Partition Act for partition of eertain estates. The Collector 
made certain order effecting a partition of those estates, Some 
of the parties dil not accept such a partition and appealed to the 
Commissioner, The Commissioner modified the partition. That 
order too was not acceptable to a few who appealed to the Board of: 
Revenue some of the parties feeling aggrieved by the order of the 
Board of Revenue preferred a suit in the Civil Court asking fora 
declaration that the order of the Board was invalid. 

. Held that the object of the Estates Partition Act was to provide 
a special machinery under the Revenue aa with exclusive 


jurisdiction for effecting partition, That machinery was separate fnd * . : ' . 


quite apart from that of Civil Courts and that section 6(1) of the 
Bihar,and Orissa Board of Revenue Act 1913 was not controlled 


.by sectio r4 Civil Procedure Code 1908 which did not apply to ` 
proceedings under the Estates Partition Act 1897. Ka e s 


PG. o, 


eal 
$^. . — 
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THE LATE DR. JADU NATH KANJILAL.* 


Itisour painful duty to place on record the death of ' Dr. 
Kanjilal which sad event took place on Tuesday, February 25th. at 
midnight. It was so sudden that for sometime we could not believe 
that he had actually passed away. Dr. Kanjilal worked as usual on 
Tuesday up till ro o'clock at night when he retired to bed. He 
then suddenly felt unwell and expired at midnight. Dr. Kanjilal 
was a man of singular charm and sincerety of purpose. His career 
was unique and his life is an example to many. We have lost ` 
in him a sincere friend and-a learned member of the profession. , e 

Reference was made at the  Calcuja High Court on 
Wednesday, the 26th February 1930 before Full Court 
consisting of the Chief Justice and all the judges of the court 
to the death of Dr, Jadu Nath Kanjilal who suddenly expired at the 
age of 72 at mid-night of Tuesday, the 25th February, 

Dr. S. C. Basak, President of the-Bar Association, recalled the 
career of Dr, Kanjilal who was born in 1258, He graduated from 
the Punjab University in 1897 and became a Vakil of! this Court 
in 1898 and began practising sinc: tgo». „Soon he became a fore- 
most member of the Bar. He had a deep knowledge of the Hindu 
law on which he wroté a thesis for which the degree of Doctor of 
Law was conferred on him in r916. He was loved by all, he' never : 
took a defeat unchallenged, and whenever he met with a defeat, he 
would not stop till he achieved success, 

The Advocate-General on bshalf of the Calcutta Bar said that 
Dr. Kanjilal had a genial personality and, enjoyed great love and 
` respect'from his fellow practitioners, Oa behalf of the members 
of. the Bar, he associated himself with what had been said by Dr. 


.  Basak. i 


` Replying the Chief Justice expressed, on his own behalf and on 
behalf of his brethern, their shock and sorrow at his sudden death, 
Dr. Kanjilal began his life with very few advantages and by hard 
work and great perseverance he attained not only the eminent posi- 
tion of Doctor of Law but the position of a recognised and compe- 
tent senior peactitioner in this Cot. In the ordinary work of this , 
" Court, no*one*ever.found Dr. Kanjilal wanting in his knewledge of 
the land laws of this province and of the very complicated statute 
law of India, He was a man of great personality and his form and 
e e 
figure would bs missed from this Court, He was one of tlie mostr” 
eworfhy,e harg-working competent and sincere-minded. members of ` 
ths profession. 


"a 
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ES REVIEW. : 
The Bengal Tenancy Aet by A. C. Ghosh, M.A, B.L. 
Published by N. M. Roy Chowdhury & Co., 11 College Square, 
Calcutta, Price Rs, r2.- i 


We welcome this excellent edition of the Bengal Tenancy Act. 
. Mr. Ghose’s name is already, familiar as an annotator of statute 
law and he requires no introduction to our readers. But this book 
is not only afar more ambitious effort on his part than any that 
bas preceded. it, but it is in many respects different in character 
from his other books. While on the-one handa riper judgment 
has enabled him ta set out his notes with greater regard for the 
needs of his readers, his work in this book is much fuller and bears 
the striking impress of a vast lot of hard work and patient research. 

It would be idle to pretend that we have been able to examine 
the book thoroughly. But we have looked closely into a good 
many parts of it and wherever we have looked we have found the 
work done with meticulous care and every page that we have 
looked into is crammed full with information and reference to 
case laws which are precise, clear, well-arranged, full and entirely 
up to-date. For the practitioner it is a perfectly reliable and safe 
guide. The author has taken care as a rule to content himself 
with a statement of the law as stated in the case-law, and has been 
very sparing in criticisms. 

The Bengal Tenancy Act has always been one of the most 
complex pieces of legislation and the amendments made in it 
from time to time have helped to add to confusion. Judicial 
decisions on its rambling mass of none too precise rules have 
never proceeded on any very definite principles and there are 
many of them which would lend themselves to easy criticism, 


And on the top of all, the economic policy embodied in the act e 


has b:en so hopelessly battered and beaten Out of shape by the 
recent amendments that the temptation to criticise all round is 
very great indeed. In keeping clean of Criticisms as a rule Mr. 
Ghosh has on the whole served those for whom the bookis inten- 


ded much better than he would have done if he had indulged' 


in it frequently. e oœ 


e 
The get up of the book is excellent, but we think it would be an E 


improvement if the typographical arrangement were changed so as to 
distinguish the text from the references more, adequately than 
has been done, There is such a large mass of cases íredtienSy 
interspersed in the text that it occasionally becomes extremely 


. difficult to follow the thread of the discourse, 
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oes 


Although the work seems throughout to have been dođe with 
scrupulous. regard for accuracy, one does occasionally come across 
an oversight here and there which is perhaps inevitable in a first 
edition of such an elaborate work, Thus at p 13; the author. 
refers to 21 Geo, III c 7o for the rule that in Calcutta Hiniu 
or Mahomedan law would be applicable according as the parties 
are Hindus or Mahomedans, though the law now in force is sec, 172^ 
of the "Governmient of India Act. One wishes moreover that 
the Index' of the book were more exhaustive, As it is, it hardly 
gives one an adequate guidance to the vast dedl of matter that 
is digested in the book. We trust that tlie author will give 
more attention to this in future editions. j 
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WHETHER AN UNDER-RAIYAT CAN ACQUIRE 
OCCUPANCY RIGHT BY CUSTOM ? 


r, Inthe district of Khulna, Jessore, 24 Parganas and sever- 
al other districts in Bengal, the Settlement authorities have recor- 
ded some under-raiyats as having occupancy rights by custom. 
Recent decisions go to show that uader-raiyats haviog occupancy 
right by custom are not liable to ejectment under sec. 49 (old) 
of the B. T. Act. In the reporiel cases we find that the under- 
raiyats have succeeded in establishing occupancy right by costom 
with the aid of the presumption in their favour of an entry to that 
effect in the record-of-right. We have not come across any case 
in which an under-raiyat has succeeded in proving occupancy 
tight by custom without recourse to such presumption. But no 
attempt has as yet been made to define what is meant by occupan- 
cy right ; nor to show how it can bə acquired by custom, Cases 
reported do not help us in that direction. é 

2. Let us examine the relevant sections of the Bengal Tenan- 
cy Act to find whether one can obtain any light on the matter in 
question. Section ao of the B. T. Act lays down that a raiyat by 
twelve years Occupation of a land in a village can become a settled 
raiyat of the village. Sec, 2r of the same Act’ shows that a settled 
raiyat of a village will have occupancy right in any land which he 
holds in that village as a raiyat, although he may hold even for a 
day. ‘Sec. 23 and the sections following * mention the rights and 
liabilities of a raiyat having occupancy ‘right. These sections 


simply say how a raiyat can acquire occupincy right and what ' 


` the rights and obligations of an eccupancy raiyat ate, These 
sections da, not refer to the acquisition of occupancy raiyat by 
an under-raiyat, far less do they refer to tlie acquisition of same 


. e by! custom, These sections have not attempted to give any mea- 


ning of the expression “occupancy right”, e. °’ E ° 


3. Sec. 19 ofthe B. T. Act enacts that a raiyat who ahas 
acquired occupancy right by the operation of any enactment Q 





e 


e e 
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by custóm or otherwise before the passing of the B. T." Act or 
the amendment Act of r928, shall continue to have that right. 
This section shows that under the old Rent law a raiyat could 
acquire occupancy right by the operation of a statute, by custom 
and in other ways, What the expression 'oécupancy right’ meant, 
is not clear.from the section. For that purpose one will have to 
look to the provisions of the old rent law, Section 6 of Act VIII ; 
of 1869 which was the law in force in Bengal: before the passing ° 
of the B. T. Act of 1885 enacts that a raiyat who holds or 
cultivates a land for more than r2 years, and who pays rent due . * 
to his landlord, shall have a right of occupancy, Section, 22 of the l 
same, act shows. that. a raiyat who has not occuparcy right, is 
liable to ejectment for non-payment of rent. Sec. 52 of the same 
Act shows that a raiyat who has acquired occupancy right, is 
liable to ejectment for non-payment of, rent, but a decree for 
the same purpose will have to be obtained first against him by 
the.landlord and if he fails to pay up the decretal money within 
the .time fixed by the Court, he is liable to give up his land, 
Bat if he pays up the money within the time fixed, he can retain 
possession. Cases decided under the old rent law such as 
Thomas Savi v, Punckanan Roy (1) go to indicate that the expre- 
ssion ‘right of occupancy’ means ‘right to remain on the land as 
against the wil] of the landlord’, Under-raiyati st:tus is created 
by the B. T. Act. A tenant who used to hold land under a 
raiyat, under the old rent law, was also a raiyat, It may be said 
that a raiyat who used to hold land directly or under whom 
another raiyat used to hold land, was a raiyat of tbe superior 
grade, while a tenant who held land under a raiyat of the 
superior grade, was a raiyat of the inferior grade. A raiyat of 
the inferior grade under the old law is treated as an under 
raiyat ander the B, T, Act. Section 89 of the B. T. Act lays down 
that a tenant shall not bs ejected from his tenure or holding 
except in execution of a decree. "There was no provision in the 
old rent law akin to sec. 89 of the B. T. Act. Underthe old rent 
e law a raiyat who had no occupancy right, could retain possession 
* of the landat tbe sweet will of the landlord, if he failed to pay 
rent punctualy to him. If *he were driven away from the land 


* for non-payment of rent, he could not get back possession even 


by taking reeourse to a suit. If we consider that the Legislatute, e s? 
whilg passing the B. T. Act had this idea in their mind as regards 
the* meaning of" the expression ‘right of occupancy’, we feel 


© (1875) 25 W. R. 503. 
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constrained to come to the conclusion that a renant under the 
B. T. Act. is not under any necessity to rely upon custom fo have 
occupancy right in his land. Sec. 89 of the B. T. Act confers 
upon him that right, The B. T. Act was passed by the Indian 
Legislative Council, In "Court Fees Act which was passed by the 
game council in the year 1870, we find that the expression «right 
of occupancy” has been used. In sec. 7 Sub-sec, rr cl (b) there- 


" of provision is laid down for the payment of the amount of court 
' fees for a suit to enhance the rent of a tenant having a right of 
eoccupancy. Here we find that the word “tenant” has been used, 


and not the word “raiyat”. No provision for court-fees has been 
made specifically for a suit (or enhancement of the rent of a tenant 
whom we call a '""Tenure-holder", This shows that the expression 
"right of occupancy" has been used .in this section in the sense 
we have indicated above, aud that the word has been used there- 
in as including also the case of a tenure-holder. 

4. Wet us now examine the provisions of the Bengal Tenancy 
Act and try to determine whether the view that a tenant under the 
B. T. Act is not under any necessity to rely upon custom to bave 
occupancy right in his land, militates against any of the section 
of the B. T, Act. Sec. rg of the B. T. Act, when it speaks of acquisi- 
tion of occupancy right by a raiyat under the old law by the opera- 
tion of an enactment, it refers to the right as acquired by the rule 
of r2 year's occupation and it also possibly refers to the right as 
acquired by a raiyat of the superior grade and inferiog grade as 
well, when it speaks of acquisition of occupancy right by_custom, 
it means occupancy right in the sense of a right to occupy the 
lard as against the will of the landlord, which could be acquired 
by custom, This section, does not necessarily mean that even 


* after the passing of the B. T. Act, a raiyat of either grade may 


acquire an occupaucy right by custom. When it ' speaks of 
acquisition of occupancy right "otherwise", it possibly means 
acpuisition of occupancy right by contract, “If we remember that 
the expression conveyed this idea in those days, it is conceivable 
that a landlord could grant occupancy right to a tenant by 


"contract, Even at the present time in some old leases* we find 


that occupancy right or da&kal satwa was conferred to tenants 
by a landlord. Sec. 113 of the B. T, Act lays down that an under- 


_ %~ gaiyát, having occupancy right, whose rent has been, séttled under 
Chapter X of the D, T. Act sball not have his rent enhartced » 


within r5 years thereof. The words ‘ under-raiyat having Occu- 


_,pancy rights’ do not recessarily refer to an under-raiyat having 
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occupancy right by custom, It may refer to a raiyat of the inferior 
grade of the old rent law days having occupancy right. The 
illustration (2) to sec. 183 of the B. T. Act recognises that an 
under-raiyat may have under the B. T. Act occupancy right by 
custom, But the illustration of a statute is not always a safe guide i 
for construing it, From the section itself, we do not find tha? ' 
any such custom was intended to be included within its provision e’ 
which is of a general nature, When other sections of the Act | , 
do not clearly show that under-raiyat can have occupancy right e 
bya custom, we have no reason to infer that this section by impli- * 
cation speaks of such right, Oa the other Ifand we think that the 
right to acquire Occupancy right by custom which a tenant had 
under the old law, has been abolished by implication by the 
provision of sec. 89 of the B. T. Act it may be urged that this 
meaning of the expression “right of occupancy" as given above 
is not consistent with the notions we have of "occupancy raiyat" 
under the B. T. Act, But when we have got statutory definitions 
of the expressions "occupancy raiyat” and “non occupancy raiyat” 
in the Bengal Tenancy Act itself, we need not trouble ourselves 
much on the point, 

s. It may be urged that some of the recent decisions go to 
show that under the B. T, Act an under-raiyat can acquire occu- 
pancy right by custom, Butthe decisions are distinguishable on 
the ground that the reports do not show when the uader-raiyati 
tenancy wa created. We co ncéde that under the old rent law an 
under-raiyat or rather a raiyat of the inferior grade could acquire 
occupancy right by custom. Besides these cases do not show 
that the matter has been considered from the stand: point we have 
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LIABILITY OF OCCUPIERS TO TRESPASSERS. 


There have recently “been two important House of J.ords deci- 
sions on the liability of occupiers’ to trespassers, which were distin- 
guished Ly the Divisional Court in Moulton v. Poulter (1). 

These two House of Lords cases are respectively Robert Addie 
and Sons (Collieries) Limited v. Dumbreck (2), and Excelsior Wire 
Rope Company Limited v. Callan which latter was decided on 
the 6th Fe bruary, and is not yet reported. 


In Robert Addie and Sons (Collieries), Limited v. Dumbreck (2), 
the material facts were briefly as follows :— 


The defendants were the owners of a field, which they used asa 
dump for ashes from the pithead of a colliery which also belonged 
to them, The field adjoined a highway from which it was separated 
by a hedge, "There were several gaps in the hedge, which enabled 
persons who felt so inclined to trespass on the field, and as a matter 
of fact quite a number of adults and children were in tke habit of 
so trespassing, notwithstanding that notices had been posted up by 
the defendants forbidding trespassing and notwithstanding that the 
Company’s servants and agents v were repeatedly warning persons off 


. the field, 


In a part of the field there was dangerous machinery of gome 
attraction to children, who to the knowledge of the deferdants were 
in tLe habit of making this part of the field $ playground, Part of 


this machinery ‘consisted ofa wheel which was pulled bya wire 


rope extending some distance over the brow ofa hill to a place 


„ Whence it was operated. A child.of the plaintiffs Had the mis- 


fortune to be killed whilst playing with the wheel, "and it was in 
respect of the death of the child that-the action was brought. 
The House of Lords held that the child was,a trespasser and 


* fibat the defendants were not liable, notwithstanding the fact that 


(1) Law Times Vol. 169, p. 215," l (7 " QU. i E 
_ (2) t40 Ls T. Rep. 65o ; [1929] A. C 358: 
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the defendants may have been negligent in failing to guard the 
machinery, which in itself may also have constituted a trap for 
children. m 

In his judgment in this case, the Lord Chancellor said that 
there were, three’ categories in which persons visiting premises 
belonging to another person might fall; they might go (1) by the 
invitation, enforced or implied, of the occupier ; (2) with the leave 
and license of the occupier ; and (3) as trespassers. It was suggest- e 


ed inargüment that thers was a fourth category of persons who  , 
were not on the premises with the leave and licerise of the occupier, e 


but who were not pure trespassers. He could not find any founda-* 


tion for that suggestion either in English or Stotch Law, and he did 
not think the category existed. 


- If this case is compared with the decision of the House of 
Lords in Cooke v. Midland Great Western Railway of Ireland (1), 
—the turntable case—in which the facts were’ somewhat «similar, it 
would seem at first sight that the two decisions are inconsistent, 
since in the latter case the .House came to an opposite conclusion, 
and held that there was liability. If the facts and the judgment, 
however in the above cases are carefully eximined, it would appear 
that there is no inconsistency, since while i in the former case of 
Rolert Addie and Sons (Coleries Limited) v. Dumbreck (2), the 
House held that the child was a trespasser at the time, in the latter 
the House held ‘that the child was to be regarded not as a tres- 
passer, but asa licensee. However this may be, it would appear 
that there fnight be circumstances in which an occupier might be 
liable to trespassers on the ground of negligence. 


The case of : Excelsior Wire Rope Company Limited v, Callan 
(Sup.) might be cited in support of this pruposition, 

In this case an endless wire rope was operated over a strip of ` 
land’for the pifrpose of working trucks, This strip of land was 
adjacent to the recreation ground of Cardiff, from which. it was 
separated by a fence.* The fence was broken down, with the result 
that children were enabled to get into the land, and to the know» 
ledge of the,operator of the wire rope children did in fact trespass | 
on the land. while tbe rope was being worked, r , 

When the rope was working, however, the: operators Gosied 
persons to see that childsen did rot approach the rope. - Or one 


occasion, hdwever, the person working the rope neglected to kepa ~ 


sd 100 L,9T. Reb. 626 ; [1929] A. C. 229. D 
*(1) 140 L. T. Rep, 650 ; [1929] A. C. 358, - 
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look*out, as he may well have done, with the result that two children 
„were injured. It was held by the House of Lords that notwith- 
standing that the children were trespassers the defendants were 

liable, < AN 
It is important 4o examine how the Excelsior. Wire Rofe case’ 

was reconciled with Dumdreck’s case (1). 

It is to be noted that while in the former the operator was ina 
e ` position of seeing whether anyone approachéd the machinery, but 
neglected to do so, in the latter the operator was notin this posi- 
° tion, sirce thé wheel which caused the accident was hidden from 
his view by the: brow of a hill, ‘The Divisional Court seem to have; 
fastened on this distinction for the:purpose of reconciling ‘the two, 
cases, Thus in his judgment Lord Justice Scrutton said :.‘‘The, 
difference between the two cases seemed to be this. In:dddie's 
case (1) tl.ose who worked the haulage system could not see. unless 
they walked up the hill, whereas in Ca//an’s case a man was station-. 
ed within 20 yds, of the place where the rope was started and he 
could see, but in fact did not.” . -. ey i a dg 


The distinction, however, does not seem a very satisfactory one,’ 
since it may be argued“ that, in ‘Addie's case (1), the defendants 
should have been liable for having failed to put some. person on, the 
top of the hill, whence he could command view of the machinery 
and give signals to the actual operator. 

In other words, if the above distinction is right, this principle 
would appear to be established, that a person who in such circum- 
stances takes precautions to prevent an accident by putting himself. 
into a Fosition which will enable him to view the whole of the. 
working of the machinery, is ina much worse position than the 
person who reg'ects totake any euch precatitions whatever, and 

j whe, therefore, {rom the very outset, has put it out of his power tg 
know whether or no the machinery, is being worked with “safety to 
others ; since in the former case, neglect. to take advántage of his 
position may entail liability, aoe | 

On the o:her hand, if some such distinction is not made, it 
appears very difficult to reconcile the above Houge of Lords degi- 

sions, since in both cases, apparently, the in jered persons. were e 

regarded as beirg in the position “of trespassers, 
‘Ifthe above disti: ction, however, is correct it would seem to 
ng have. been properly applied to the facts in Moulton v. Poulter (2). _ 


: e . e e 
(1140 L. T; Rep. 65c ; [1929] A. c. 358. , . oe 
(2) The Law Times Vol. 169, p.215. . 
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- In this-case a- tree was ‘being felled on unfeaced land adjaeent: 


toa highway, At the time. chidren were playing ‘on. ‘the land in : 


the vicinity of.the tree.. Warning had been given to them to go 
away, but after going away, the children had come back again. 


When.the.felling operations had been.completed, and the tree was 


expected to fall within two minutes, no.waruings at all were given, 
with the result that the.plaintiff, who was a. child of ten, was hit by 


the-falling tree and injured, _ ane Divisional Court held that "e 


defendant was lia ble, " 


The principle of this case, m of the Baelor Wire Rope case,’ 


may perhaps be found in the concluding words of Lord Justice 
Scrütton's judgment in Moulton v. Poulter (1), where he said if 
there were a containing trap on land, suchas a pond containing 
poisonous liquid: a irespasser must take the land as he found it, 
butit was quite different if a change was made in the conditions 
affecting the land, such as starting a rope, felling a tree, or blasting. 
In such a case the duty imposed, even in the case of trespassers, 
was to give warning. Whether <Addrée’s case (1), hdwever can be 
explained on this footing, quae ? 

— The Law Fines Vol, 169, Ê. 232, 


(1) Law Times Vol, 169, p. 215. 
. (1) 140 L. T. Rep. 650 ; [1929] A. C. 358. 


: BEVIEWS. 

The Publie Demands Recovery Aets of Bengal Bihar and 
Orissa, by S. Islam, M.A., B.L., B.C,s. Published by the Eastern Law 
Heuse, 15 College Square, Calcutta, 1930. 
. This is an excellent edition of the Public Demands Recovery 
Act. It js full ang precise, and the ample material culled from 
Statute law, judicial decisions, rules and circular orders in Bengal as 
well as in Bihar ‘and Ogissa have been set out in an extremely 
wellordered fasbion. The author has ‘added a valuable histori- 
cal introduction which will be found -illuminating to students 
ofthe subject, His comments on the law and procedure are well 
"judged: 'and' informed by the practical experience of a certificate 
officer on the one, hand and a trained legal mind on the other, 


Thé appendices ; which givé the statute law’ in force in some other | 


provinces, 'atáble of*court fees payable and a note on mi: scella- 
neous anaítérs leas eahanced the value of. the work. An excep- 
tionally*full index is another remarkable feature of the book which 


‘Procedure Code and whether such an order attracts the operation 


in ee i 1 
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would have been more valuable if the subheads had been alpha- 
betically arranged, 
The book is very well got-up and moderately priced. 


. The Transfer of Property, Act by S. M. Sen, M.A., Br. and 


A.K., Banerjee, M.A, B.L, Published by the Standard Law Book 


Society?8-2 Hastings Street, Calcutta. Price Rs, 4-8. 

Messrs’ Sen and Banerjee have brought out a very handy ` 
edition of the Transfer of Property Act as amended by Act XX bf 
1929. The amended, new and substituted sections have been 
clearlf noted and distinguished from other sections left unaltered 
by the Amending Act, The hotes given under each section though 
not exhaustive will serve the purpose of busy practioners and that 
of the students preparing for the Law Examination. 

We are glad to find recent cases noted in- the book and 
principles laid therein explained. Another important feature of 
the book is that in the Apperdix sections of other Acts as amen- 
ded by Act XXI of 1929 have been given. The Index however 
is rather scanty. A fuller Index wculd have been much more 
useful. . 

The book is neatly printed and the price is also moderate, 
We cordially commend it to every member of the profession. 


ee 


NOTES OF CASES. ° 


Order under O. 21, r. 50(2) and r. 50 (3) C. P. C—If a decree— | L. R. 53 Bom.839 


Limitatlon Act, Art. 164. 1928 


The question raised in this case was whether an order made . poss ME 
CAS Kanjt Shivji 
under O, 2r, r. 50, sub-clauses (2) and (3) of the Civil Procedure 
Code, granting leave to the decree-holder to execuje the decree 
against a person other than such a person as is referred to in Rangnetar, F. 
stib-rule (1), clauses (b) and (c), as being a partner, is a decree BE 
within. the meaning of section 2, sub-clause (2) of the "Civil : 


v. 
Varanji Shivji & Co. 





of article 164 of the Indian Limitation Act. ° 


s Held that such an order is nota decree and therefqre article 


164: will not apply. e ` 
Held further that to constitute a decision a decree the ffllow- e e 
ing conditions must be present ; E 


(1) The deaision must have been expressed in a suit ; , R 


9 . . 
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(2) The decision must have been expressed on the rights of 
the Ee with regard to all or any of the matters in controversy - 


in the suit ; and 
(a3) The poc must be one ,which conclusively determines, 


these rights. 
R. M, ° 


EE 
THE LATE Mr. LANGFORD JAMES AND THE LATE 
MR. MOHINI MOHAN CHAKRAVARTY. 


Two of the distinguished members of the bar passed away 
in quick succession— Mr. Langford James on the 28th of March and 
Mr. Mohini Mohan Chakravarti on the 29th of March, 

Mr. Chakravarti was for a long time a Vakil of the High Court 
and durirg the time he worked in Court, he worked with great 
reputation as an honest and scrupulous lawyer and at onetime he, 
commanded a large practice is the appellate side of the High 
Court, For sometime past he was leading a retired life and although 
retired from practice he was on the staff of the University Law 
College as one of its Professors up to the last moment of his life. 

. Asa man he was liked by all and all who knew him loved and 
respected him. To his close and intimate friends there was appar- 
ent a beauty of character which was the natural outcome of a life 
ordered and gvided by an unswerving faith in God. He has left 
behind him his sons, Our sincre condolence goes to them at their 


sad bereavement. 
. Mr. Langford James was an outstanding figure at the bar, His 


energy, resourcefulness, practical wisdom, quickness, ability, good 
— - humour and attractive style made him a leader of the Bar and it 


ï was aļways a treat to hear him arguing a case, His profession was 
E~ was» hiselife and his real heart was in the profession of law. We are | 
e poorer to-day by his untimely death and beg to offer our 


sympathy to his widow and family in their bereavement. 
On'the 31st of March 1930 tributes were paid to the fhenory*of, 
e tbese two ‘distinguished lawyers before the Full Court presided over 


* * by the Chief Justice. 
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“I WANT TO BE A LAWYER. "* 


©- “J want to ba a lawyer.” That is the wish, be it expressed or 
unexpressed, that,is more universally cherished perhaps by the 
. e American youth than any other professional or vocational desire. 
There are also more parents of American youth who cherish the 
hope that their sons may become lawyers than there are who desire 
for them any other profession or vocation. And why? Because 
, no other group of professional men is so much in print as lawyers. 

- History and the current press record the fact that by far the 
greater number of men in public life, statesmen and politicians, 
áre or have been lawyers, I don’t know whether matters political 
or the doings of the Courts of the land occupy the greater space 
inthe daily press, but surely the two combined wear out more 
type-setting machines than all other human’ affairs put together, 
and in nearly all of these matters lawyers figure conspicuously, 
Lawyers come in for a fair share of publicity also in the field of 
finance, Consequently in this country where every boy is taught 
in childhood that he is a potential president of the United States, 
senator, ambassador, governor, or what not, it is quite natural that 
he looks upon the profession of the law asa stepping stone, So 
also with the parents of these boys, It is undoubtedly their almost 
universal wish that their offsprings “be somebody," and their 
general idea of “ being somebody" depends upon the frequency 
with which one can or does break into print, 

"The situation in the law profession, perhaps, b&ars just 2 bit of 
analogy to that of the- motion picture industry at Hollywood,ewhere 
hundreds upon hundreds of boys and girl have been lured by 
press reports of fabulous salaries paid and vast acclaim accorded 
the stars of Movieland. We are told that this capital pf cinemi art 
has been flooded with American youth who have visualised them. 
selves as steppifg into the glory offilm stardom, without having 
any concéption of the true state of affairs, We have also baen told 


*. * how throngs of these young people soon found themselves stranded 


there without funds, without jobs, and forced by , necessity of living 
to do things that they had never dreamed of doing before, fn fact 
* Minnesotu Law Review, Vol. 14, page 441. l 
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they became both a social and economic problem for thé commu- 
nity, What they actually found in Movieland was that there were, - 
besides the comparatively few luminaries they had read about and 
seen in pictures, hundreds, yes thousands of others just like them- 
selves who lived in hope, many more who had lost all hope, and 
others who after a lovg period of waiting were lucky enough to 
stave off hunger by getting a day's work now-and then as “ extras, 
Many of these had perhaps passed up “ Acres of Diamonds " 
their own home towns. 
© The number of law schools in the country and their popularity, : 
evidenced by growing enrollments, seem to bear witness to this. 
analogy. A ccording to the Statistical Abstract of the United 
States fcr the year 1926, there were enrolled in the law schools of 
the country 34, 732 students as compared with 18,880 in the 
medical schools of the country, 12,947 in the dental schools, 9,951 
in the pharmacy schools, and so on. 
The ratio of practising lawyers to the practitioners in the other 
leading professions is revealed by the 1g:0 Occupational Census of 
the United States, Picking at randon six average American cities, 
we fiad the following : Indianapolis, Indiana, lawyers 676, physi- 
Cians and surgeons 675, musicians 650, technical engineers 558 
(the term technical ergineer bere ircludes civil engineers, electri- 
calengineers and mechanical engineers) ; Kansas City, Missouri 
lawyers 103c, physicians and surgeons 945, civil engineers 423 
Louisvile, Kentucky, lawyers 405, physicians and surgeons 560, 
musicians awd music teachers 478, technical engineers 265; Mil- 
waukee, Wisconsin, lawyers 596, physicians and surgeons 648, civil 
.engineers 303; Minneapolis, Minnesota, lawyers 848, physicians 
and surgeons 817, technical engineers 697 ; Jacksonville, Florida, 
lawyers 204, physicians and surgeons 18o, technical engineers 198. 
Naw it might be well if every American were schooled in the 
fundamentals of the law. If he were, he would undoubtedly be a 
more intelligent voter, knowing more of the Government’s structure, 
He might be more honest and ethical in his business relations, 
, because there is no higher code of ethics than that laid down by 
e the various baf associations and reiterated so often in the decisions 

of the Courts. He might be a *better all around Citizen having a 
"e clearer conception of his rights and duties, as such. And he might 


also have leapgned 4bat very useful principle that it is well to léacn | , 


all the facts befofe you take too violent a hold upona conclusion. 
* But wgl’ as itemight be for every cilizen to have a legal training, 
it would be infinitely better for the country as a whole if about ore 
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half of the professed lawyers chucked their shingles into the fire- 
place and became producers instead of parasites. ' 

The profession of the law is an ancient and honorable one. It 
is a profession in which the qualified, careful, conscientious, 
honest, ethical practitioner can do an immense amount of good, 
and be a genuine blessing to the community of which heis a part. 
To. be qualified, he should not only have the proper educational 
qualifications, but he should have enough money or prospect of 
. money to keep the, proverbial wolf at such a distance that his howl 
. e would create no more terror for him than the wail of a mourning 
dove. Hunger and financial distress are likely to dull the con- 
science of the average lawyer and to cause him to seek greener 
pastures on the other side of the ethical fence. And let it be said 
here with emphasis that a lawyer who has lost true idealism is a 
detriment to society, a menace to himself and to all those with 
whom he comes in professional contact. That these things are so 
and why they are so, are the burden of what follows. 

There are estimated to be about 115,000,009 people in the 
United States. According to the present listing of one of the 
largest law directories, there are about 125,000 lawyers in the 
country, or about one lawyer to every thousand people, According 
to the Comparative Professional Statistics of the Carnegie Founda- 
tion for the year 1920, there were at that time 122, 519 lawyers to 
105, 710, 620 of population or one lawyer to each 862.7 people. 
But for the sake of convenience and generosity let us use the ratio 
of one to one thousand. ° 

Children very seldom seek legal advice or are directly involved 
in litigation, ‘The same may be said of wives, except of course in 
divorce proceedings. Hence it may be said in a general way that 
the head ofa family is the only one that is likely to be directly , 
involved in litigation or the seeker of legal counsel, Then ‘using 
the generally accepted ratio of one family to every five people the 
country over, we find that there are about tw8 hundred piospective 
clients per lawyer perannum. This leaves out of consideration the 
corporate entities ofthe country that are large sources of legal * 
` work, but this omission the reader will find justifiedein thatinthe ° ə 

large cities, the homes of corporate business, we find almost twice « 
as many lawyers i in proportion to the population. as wedo in the ` 
. ereft of the country, and by the further fact that" practically all the: 
lucrative corporate practice is centered in about ten per cegt ofthe o 
. lawyers, The law profession stands in a much different pósifion 
ynth relation to the public than most of the other leading profes- 
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sions, It is true that the medical profession is more populous than 
the legal profession, possibly by twenty percent, But if there ts 
need, for 150,000 physicians and surgeons inthe country, 50,000 
lawyers would be ample to take care of the natural legal business, 
and by “ natural? legal business is meaht business that is not 
stimulated by lawyers for their own livelihood. Every man, womay 
and child in this enlightened age is a prospective customer for the 
medical man yearly, if only for the purpose of an annual check-up. 
Practically every one comes into the world and goes ‘out again * ° 
under the watchful eye of the dector. But of the aforementioned 
200 prospective lawyers’ clients in each (ooo, of population, by far 
the great majority are peace-loving, law-abiding citizens who hate 
trouble and who steer their course far and wide of lawyers and 
Courts, The only time in the life of the great majority of these 
people that they even have to counsel with a lawyer, if ever, is 1n a 
matter of probate or in the examination of title to a home, both of 
which functions are beirg gradually usurped by trust companies, 
title guarantee companies and banks. Liability insurarce com- 
panies handle about sixty per cent of the litigation of defendants in 
negligerce cases, These institutions employ legally trained men at 
moderate salaries to. handle this work in quantity, Out of the 
remaining few, then, come the troubles that have to be ironed out 
by lawyers either in or out of Court, 

Boiling the matter down further, we find that by far the greater 
portion of these trcublesome zffairs are petty ones in which the use 
cf a lawyer, if he is to be paid a reasonable compensation for the. 
work he dces, isa great luxury. Most of the litigants in these 
trivial matters are people in straitened financial circumstances; 
In fact that is just why many of them get into trouble. Probably 
some of them conclude when the matter is at an end that the 
hiring of a lawyer was bad business, Surely it was bad business 
for thg lawyer too, if he is dependent upon his profession for a 
livehhood. There are probably not over seven pieces of litigation 
annually per thousand of population in which the lawyer gets paid 
adequately for the services he performs or for the time and effort he. 
puts into „the matter. This estimate is based upon the figures 
obtained in one representative city with a population of about 
300,000. In the Courts of this Judicial District having jurisdiction 
of matters inv lvifg up to $ 5oo and cver, there were in the yGare "am 
1927. filed about'twenty-four cases per ore thousand of population. ' 
It i$ safe to S&sumeé that a good many of these were filed as a mere. 
gesture, How many, no one knows, About one half. of these 


Vor. LI] i WANT TO BEA LAWYER, 43i 


cases came to.trial, A large number, one can guess from experi- 
erce, were petty, The advent of the conciliation or so-called small- 
debtors Courts has relieved both the litigants and the lawyers of 
each other in the very petty matters. In these Courts the juris- 
dictionis limited to suits involving not over fifty or seventy-five 
E dollars ; the procedure is very informal and the use of lawyers is 
discouraged. In the city above referred to, during 1927, there 
were in the conciliation Court, 7,593 cases handled, the average 
claim being $ r9.50. 

The cities, of course, have more lawyers proportionate to the 
population than the rural districts, and the larger the city, the 
greater. the proportion cf lawyers. Chicago, for instance, has about 
one lawyer to every 475 inhabitants; in Minneapolis the ratio is 
about 1 to 550 ; in St, Paul about r to 670. It follows, no doubt, 
that there is more legal business in proportion to the population in 
the cities than in the rural communities, This is due, undoubtedly, 
to the greater complexity of life in the larger centres and to the fact 
that corporate headquarters are generally in the cities, Most of the 
lawyers gravitate to the.cities in hopes of getting in on the big busi- 
ness that is there. But close observation will reveal the fact that 
nearly all the lucrative corporate business cf the country is centered 
in about ten per cent. of the lawyers, The old saying that “to 
make money one must have money ” applies to the law business 
just as surely as it applics to any other business. The lawyer who 
has social connections with the leaders in a business enterprise, or 
who has money invested in that enterprise, isthe lawyer who will 
get its legal business. Auother lawyer of equal or even greater 
ability, without the morey to hold an equivalent social position or 
to invest in the business has about as much chance of get'ing its 
legal business as a foreign born citizen has of becoming president of 
the United States. Almost every substantial bwsiness corporation 
has a lawyer on its board of directors and that ends any speculation 
as to where its legal business will go. eKnowledge of this fact 
should disillusion any young lawyer without capital who has dreams 
of stepping into lucrative.practice before he has by many long and 
arduous years acquired the MEA to attain bis goal, By this time 
he may have both grey hair and “rheumatiz.” And it is during, 
this long period of building himself up in this particular profession* 
elat the'struggling lawyer is likely to become a° menace, 

.For the purpose of gettirg a crcss-sectional view of the law, 
profession, I have picked out at random eighty-ofe lawyers ina 
. middle-west city, It is my belief that this group is fairly représen- 

. 
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tative of the profession as a whole in this country, I have divided 
them into three groups as toincome. I don’t pretend to have 
the exact figures of tke income of all these lawyers, but from a 
general knowledge that I have, I am quite confident that I am rot 
far off in the grouping of any member of the group. : 

Into group number ons are the makers of big money as the | 
law profession goes. Say from $ 7,500 to $ .20,000 net 
annually. This group, however, must be split immediately into 
two sub-divisions, Group rÀ and Group 1B. Ia rA are the ethi- 
cal practitioners doing a strictly legitimate and high clas: business. 
This class claims eight of the eighty-one, or about ten per cent, 
In sub-division 1B are eleven of the eighty-one, These are men 
who but for the fact that they have jumped the ethical fence would 
be in group 3. They are for the most part ambulance chasers and 
representatives of gangs of professional criminals. 

Group two comprises sixteen of the eighty-one, or about 

twenty per cent. These lawyers make a fair living, having incomes 
from about $ 3,500 to $ 7,coo per annum net. 
- Ingroup three are the remaining forty-six or better than fifty 
percent. These lawyers are living more or less from hand to 
mouth, Most of these are exceedingly fortunate to average from 
2000 to $ 2500 a year net, and many are making considerably 
less than that, This group is what may be termed the hungry 
lawyers. 

A further analysis of group one reveals the following : i 

Of group fA, every one has one or more large corporations as 
clients. Two of the eight more or less inherited their business 
and their prestige. Two others started as understudies of very 
prominent and well-to-do corporation counsel and grew into the 
big money class after about twenty years of devoted service, The 


bed P . : . r ‘ 
remaining four arreved at their present standing after having start- 


ed out as general practitioners on their own hook, without capital 
either in the form of mowey or influential friendship, but only, 
mark you, after a great many years of, struggle and near starvation, 
Qae arrived at the stage of big practice in the late thir- 
bies, the other "three after fifty. * They are men of quality. 


* They are men who in the dys of small pickings refused to 


become side-tracked from their original purpose of becoming 
lawyers in the bjghest,sense of the word. One of these,’ at ledste 
ePad the comfort of'knowing.that there was a father-in-law who not 
"only could but ould throw out the life line in event he was going 
down for the third tim; ia the sea of financial despair, 
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Group 1B is one of the big problems of the legal profes- 
sion, and its greatest evil, a nasty by-product of ourlegal system. 
It is an off-shoot of group three and more will be said of it 
later. 

A close scrutiny will'reveal that in group two we have the law- 
ets who have the cream of the general run of legitimate business. 
They serve the smaller business enterprises arid the small busi- 
ness man and have a great variety of good practice. They are the 
middle class of lawyers and correspond to the great middle class of 
American people. For the most part they are capable, clean cut, 
honest men. They are middle aged or older. A few of them will 
probably arrive at big business some day. Lawyers of this class the 
country over exert a wholesome influence on American government, 
Most of them take an interest in politics, A few have held or do 
hold political office, but most of them, although interested in 
politics, have never sought public office, Their kind are the 
first to discover and uncover the bad spots in our local, state and 
national governments, They are the watch dogs of government 
affairs, They are a great asset to the community in which they 
live, and those of the kind, fatherly, Abe Lincoln type who can 
counsel from a well-balanced mind, a pure and tender heart are 
needed badly. The monetary rewards they receive for their labor, 
judgment and skill are probably less than they could receive with 
the same amount of effort in other walks of life. The lawyer in 
this group makes less money than his brother in group IB, but he 
has retained his self-respect and that of his felloy men. In fact, 
with but a few exceptions, there is no finer group of professional 
men in the world than this, 

As before stated, group three contains the majority of the 
eighty-one. That may be said of the law profession asa whole, 
It contains practically all the youngsters jast startifz out, sorte of 
whom will weather fiaancial doldrums and emerge unsullied after 
some years to take their place in group*wo and even later on 
a few in rA., But many are destined by the law of averages to 
stay in three, Some will stay there always and yet adhere to the* 
highest standards of the professión, and -to theses great credit is * 
due. Some will stay there long enóugh to be convinced that if 
they are to gain financial headway, honestly and ethically, they 


. » Heist go into some other field. Some aggressive yeung ehaps with the 


go-getter instinct soon see after a short period of practice and etick- 
ing to the highest ethics of the profession that their talents of 
salesmanship‘or organization are being wasted, and that if they are 
. i e 
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to make the most of these qualifications, they should bid fhe prac- 
tice good-by; One cannot go out and solicit law business, To do 
so is not only unethical but illegal. The young fellows of charac- 
ter who crave early financial stability, or who want to " go and 
get” in a business way, step out of the law business and go. into 


fields where that is part of the game. Some of the towering charac-, 


ters today in this country’s business world are men who as young 
lawyers say that these things were so, left the profession and made 
marks for themselves, l 


There are others in group three who profess to be lawyers, but , i 


applied to whom the title lawyer is a decided misnomer, They 
are products of a variety of law schools where there are practically 
no entrance requirements, The report of the Carnegie Foundation 
for the year 1923 shows that only fifteen of the forty-eight states 
of the Union require of the prospective lawyer any definite -amount 
of general education and, following this, a definite period of law 
study. This report says further, referring to the states, “the great 
majority do not even call for a preliminary high school education." 
This being the case, we find that there are au abundance of private 
law schools exploiting the common desire cf so many people to 
acquire a professional appellation with a minimum of preparation 
If it were not for the fact that being able to read English 1s essential 
to the study of law, it is quite possible that some of these schools 
would give diplomas to illiterates who would pay the necessary 
tuition, Of course there are certain pre-legal educational require- 
ments, even in these schools before they will grant the degree of 
LL. B., but failure to have such a degree does not prevent: oné 
fiom practising law provided one can " get by the bar." General 
educational qualifications mean little as far as passing the "bar- in 
some states is concerned, A man can be about: as igno- 
rant *of  histofy, grammatical construction, literature, etc., 
as the, cigar-store Indian and still sometimes be accorded the 
privilege of holding Bimself out before the public as a lawyer. 
To John Dce who is in immediate need of legal counsel and 
who is totally unacquainted with the profession, the sign 
“lawyer” eon ethe door of Join Bunk means just asmuch as 
the same sign on the door" of Mr, U. Grads Ile does not 
know that the latter has the degree of LL. B. and the former 


not, nor does he*«ealize the vast gulf between the educatiorml S 


hackground of the latter and the lack of it in the former, To him 


botlf ate on afparity as far as educational qualifications go, The . 


former may never have been schooled in ground work. beyond the, 
e 


s 
. 
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fifth gfade, and the latter may be an A. B. or M, A, in pre-legal 
schooling. The former make up the greater portion of the para- 
Sites in the profession, although it is only fair to say in the same 
breath that some of those with little or no pre-legal schooling by 
self-education have become some of the wisest lawyers we know. 
But, outside of these few exceptions, they are for the most part the 
ones that give the profession a black eye and create a distrust in it 
by the general public. 

The ideal lawyer from every point of view would ündoubtedly 
be one who from the moment he stepped into practice was finan- 
cially independent and who, therefore, could practise law for the 
love of the work and the amount of good he could do, The whole 
idea of rendering counsel and legal advice to people in need of 
those things is based on service and not upon making money. 
"Theoretically, at least, the making of money by a professional man, 
.such as a lawyer or a doctor, out of his profession, should be only 
incidental and the last consideration. But, like many things the 
practical side is so different from the th eoretical, 

However, no profession could give more satisfaction to the 
. professional man than the practica of law if one could do it without 
-depending upon it for a living. The work is intensely interesting ; 
-no two days are ever the same; the active lawyer is constantly 
„having new experiences, Hə is continually confronted by new 
.situations—some humorous, some drab and pathetic. He is daily 
acquiring new knowledge about a great variety of things, During 
the average week he probably learns why stucco crack? ; how bricks 
are made ; what the ingredients of a certain chemical compound 


are ; what the cause of John Doe's insanity was ; what may be the | 


ultimate results of a certain disease ; what started John somebody 
.On à career of crime ; what the history of a certain well-known 
_ business enterprise has been; the real inside,story of how Joe 
. Jackson actually made his money ; what a really noble character so 
and so is, and what a detestable crcok the sweet-smiling someone 
else is ; what is actually the book value of the common stock in the 


Whoozis Company ; and on top of this he probably hears the con-, 
* | fidential outpourings of a story of actual fact that woftld make many, 


a book of fictiop look decidedly anemic. 


No, there is no business more interesting than the practice of « 


law? Ifa*young man is financially well-off, and by, that I do not 


ty mean wealthy, but rather free from financial bardens, and has a 


good character, let him take up the profession ef tise law and Re 
„will get as much, if not more, enjoyment out of his work than he 


. e 
4n THE CALCUTTA LAW 5OURNAL, (Vor. Lt. 


could in any otter calling. But if he is in straitened circumstances, 
it would be better for him to forget about the general practice of law 
on his own hook. This advice is based upon considerable obser- 
vation and frankly is givan just as much out of concern for the 


-general public as for the benefit of the youfig lawyer. The hungry 


lawyer is a menace to himselfand to the public, Ifhe is not an 


© 
idealist, the sole object of his practice is the making of money and 


quite naturally he wants to make it as quickly and in as large 
quantities as is possible, 

The law profession is a poor place to. make money, and for the 
young lawyer in the ordinary run of law business there is no such 
thing as making money quickly and in large quantities, honestly and 
ethically. The result is that so many young lawyers, for whom the 
making of money inthe early years of practice becomes a prime 


- necessity, drop their idealism, if they had any, and become beasts 
of prey, and it is almost al ways the poor unfortunate who can least 


afford to be preyed upon that is the victim, 

To be a hungry lawyer, of course, is no disgrace and to be one 
and still maintain one’s self-respect and idealism is a mark of dis- 
tinction. But to do one's sled ding on smoother surfaces is far more 
easy, and these smoother by-ways are very tempting. In one typi- 
cal city, I know of about one dozen out and out ‘ ambulance 
chasers ” and a hundred or so more attorneys, who are almost that, 
but who probably have not quite the courage to be so openly. 
Those big chasers jumped out of class 3 into 1B. 

The out*and out ambulance chaser does just that ; he chases 
ambularces and solicits law suits, He has hirelings who are police 
officers, ambulance drivers, switchmen, even nurses and internes, 


"These hirelings work on a percentage basis or on a straight salary 


and their duty, of course, is to report an accident, in which some- 
oae isinjured, ae quickly as possible to the office of the lawyer. 
Then either the lawyer himielf or an assistant hurries to the bed- 
side of the patient and ¢here by exhibiting a portfolio of purported 
newspaper clippings of large verdicts obtained by this attorney in 


"accident cases, he makes the patient believe that after all his 
* broken legeor eracked skull was à stroke of good fortune. Then ` 


the ambulance chaser places bÉfore the patient a cantract employing 
his services in obtaining a settlement for the injuries sustained 
wherein it is stipttlated that the lawyer is to receive'as hls dee, 
thirty-thyee and one-third per cent to fifty per cent of the recovery. 


These *contra&is are often signed within an- hour or two after the , 
aceident and while the patient isin great pain if not partly out ‘of | 


* 
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his head, I asked one of these ambulance chasers once how he 
justified proceedings like this, He answered that he was performing 
a good work in obtaining money for the unfortunate ore who was 
maimed, Butasa matter of fact, thatis only part of the truth 
because in many cases neither the unfortunate victim nor the 


, alleged wrong-doer or his insurer gets a square deal. The chaser 


has little regard for the other fellow. Whether the defendant was 
actually liable for the accident matters little to him, |. He is out 
after the money. He makes use ofall the legal threats known to 
force a settlement. He even manufactures evidence, if necessary, 
to weave the web of liability about the defendant, If possible, he 
makes life so miserable for the alleged negligent one that he forces 
a settlement no matter how unjust. He knows the average person 
hates trouble, law suits, or publicity of this kind and often pays an 
unjust claim rather than run the hazard ofa jury verdict and the 
inevitable legal expense. A las suit generally cosis money whether 
you are right or wrong, whether you win or lose ; an even Insurance 
Company will often settle, regardless of facts, for what they term 
the “nuisance value " of a lawsuit, that is, the cost of trying a case 
in Court. But in the last analysis, it is the public that stands the 
cost of these cases in increased insurance premiums and in taxation 
for the upkeep of the judicial machinery. 

. On the. other hand, the injured party, even if entitled to 
damages, seldom fares as well at the hands of an ambulance 
chaser as he would with a legitimate lawyer. This is explained by 
what a certain insurance adjustor told me not long aĝo, We.were 
discussing the activities of a certain notorious chaser (We 
will call him Jones for convenience.) He toli me ofthe rank 
activities of this man, his hirelings, his manufacturing of evidence, 


and general foul play. “ Well," Isaid, “why don’t you present g 


‘the goods you have on him to the Bar Associatien and have him 


disbarred ?" “Well” he said" “if Jones or his kind don't 
get these cases someone else will. This fellow Jones is out for 
quick money and he makes cheaper settlements.” Then he went 
on to tell of some cases where there was real liability and perma» 
nent injury where the settlement$ made were compiratively smalle 
One particular case that I recall waf substantially this, 


A woman was lawfully crossing an icy street, A taxicab came ° 
. e Mong at À rate of speed that was notat all commensurate with the 
condition of the street at that time and place, In an attempt to , 
. „avoid running into the woman or something else, fhe taxi driter 

_ tried to stop, skidded and side swiped the woman, knockifig her 


'e 
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down and injuring her. The woman was rushed to a hospital and 
within a remarkably short time one of Jones’ assistants was at her 
bedsides having gained admittance on the pretext of being a rela- 
tive. After the usual preliminaries, signed a contract and 
the case was Jones’. As time went on, the taxicab company's 


insurer investigated the facts of the collision thoroughly, also the, 


woman's condition before and after. Their own  physician's 
report, after an exhaustive examination, advised a settlement up 
to several thousand dollars inasmuch as one phase of the injury 
would be permanent and seriously handicap the woman in her 
vocation as cook, But the chaser had settled for $ 9oo,oo. Possi- 
bly, he knew something that the insurance company didn’t know, 
but the odds are that he wanted quick, easy money for himself 
without due regard for the merits of his client's case, So, here 
the victim was getting a raw deal, too, an inadequate settlement 
in the first place, and the lawyer taking at least one-third of it for 
what might justly be termed double-crossing her. 

Another by way for the young lawyer who must make 
money and who has lost his idealism is that of criminal work, It 
is unbelievable how many lawyers prowl about the police Courts 
and city jails waiting for a chance to represent some criminal 
thrown into jail the night before. This is soft picking for many 
attorneys who know the ropes, so to speak, but the- young lawyer 
who drifts into this work generally sinks to the level of the people 
he works among. He sells his self respect for the’ money there is 
in it, and habitual criminals generally have cash on hand or have 
associates that do. When they are in trouble they are ready with 
money and the’ lawyer generally gets an ample cash retainer in 
advance. He soon becomes nothing but a professional fixer. 


Many a $o-called criminal lawyer has no more right to that profes- . ` 
sional &ppellation*than a patent medicine vendor has to be called. 


an M.D, A large part of his time and energy is spent in trying 
to get a guilty persoft deserving of punishment free by hook 
or crook. This situation generally calls for one who can fix, 
*wheedle, threaten, or blackmail rather than a lawyer in the strict 
*sense of the word. There are, of course, many first class men of 
the bar, real lawyers who handle criminal matters on occasion, but 


° these matters are unsolicited, have real merit and are dealt with 


according to thte strictest legal and ethical principles. oe 


e A pergon wrongfully accused of a crime needs the highest’ class 
practftibner he can get and the lawyer who‘ gets such a case should 


be 1 in a position to take charge of the case and to spend all the. 
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vigor and time on it necessary to clear his client regardless of the 
value of his time or his clients ability to pay. A man wrongfully 
accused of erime is suffering enough by temporary imprisonment 
slanderous notoriety, loss of time, expense of bonds, etc, without 
having to be financially crippled for the privilege of proving his 
einnocence, 

- The hungry lawyer is often beset by the temptation of making 
trouble or a lawsuit where such ought not to be, He i$ perhaps 
bursting with ambition to show his client that he can do tricks ; 
that “ he knows his stuff’ when it comes to the law business. 
Possibly he also sees a chance for a little publicity at the expense 
of someone else or perhaps just an excuse for making a fee, The 
net result often is that several very decent and conscientious per- 
sons have been caused an unnecessary amount of worry, grief, woe 
and expense, "Then there are many of the older ones among group 
three ; some are just poor lawyers ; some are the victims of misfor- 
tune ; perhaps they are shiftless ; perhaps lawyers with dulled con- 
sciences, slow wits, They grasp at the prospect of making a fee as 
a drowning man does at a straw; their judgments are warped. A 
lawyer who is not up against making an immediate dollar in a case 
might counsel much differently and more wisely than oze to whom 
enough cash to stave off financial distress is a great need. 

All of this cannot help but bring one to the conclusion that the 
fewer lawyers for whom money is the immediate and all important 
need, the bette1, There would be less of these if more youths were 
headed off by a glance at a cross section of their coveted profession 
before it was too late. They might also be told that while 
most presidents, ambassadors, and statesmen are. lawyers, not all 
lawyers are presidents, ambassadors, and statesmen. They might 


4 also be told that the so-called brilliant lawyers in the popular sense 


of the’ word, is largely a myth and a character In trashy novels, 
That the road to genuine business in the law profession is a long, 
hard grind and that the monetary rewards of the ethical practition- 
er seldom put one in the deep-cushioned velour of a Rolls Royce 
Limousine, E 

- The boy who wants to bea lawyer should also Know that iliéte ° 
is little connection between oratory and success in the law 
business, that the fact that young Henry has won the declama- 
tory contest at Hicksville high school is no' reason at all why 
he should become a lawyer, as so many parents and teachers thing. 
Oration has the same -place in the general practice of lay as 
as the marked-down tag on a suit of clothes at a qosing-out 
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sale, It looks nice, but it means little, The Judge Gees not 
want to hear a pretty speech or watch the. lawyer do his daily 
dozen. He wants the authority, volume and page. Juries, too, 
do not always base their verdicts on the address made by the 
lawyer at the close of a case, It is lamentable that it does 
sometimes happen. However, most juries confine themselves 
tothe evidence, and ifthe lawyer's address carries considerable 
weight, it is often due to other elements in it than its oratori- 


cal features. Ore prominent lawyer once said: “If you want ' ' 


to be a lawyer, forget that you could even make a speech." 
His own experience prompted tbe remark, At school he had 
been a great forensic light ; after he left school he continued 
to cultivate his speaking ability, but soon found out that he had 
very little use forit in the law business, He was called upon 
for speeches at gatherings of all kinds, at clubs, at churches and 
at Fourth of July c-lebrations. He was known as a whale of 
an entertaining speaker. He figured that it would be good 
advertising for him to go around speech-making even though 
he did not use it directly in his profession, It proved to be the : 
reverse. When those same business men who applauded his 
entertaining speeches sought legal advice on important matters, 
they went toa min who was known for having his nose in the 
lawbooks and not for his ability as a speaker. The speech 
making lawyer soon saw that he had to make a choice between 
a lawyer and entertaining people. 

More of the group three lawyers seek political office than 
those of the other classes. Almost invariably thes do so be- 
cause of the necessity of augmented income. The successful 
lawyer seldom seeks political office; he is often sought, but 
seldom seeks, High political honours are often the reward of- 
good "lawyers who have been faithful to the high standards of 
their profession, and after all what is more to be desired in 
this world than honor "and the high esteem of one's fellowmen ? 
Butlet it be said to the young man whose ambition it is to 
* make money, “Go into the field of business, You make a mit- 
* take intaking*up the law as a profession. If you take up the 
practice of the law with your main obiect the shaking of money 
you do an injustice to not only yourself and your profession, 
but to your féllgwthen and to the country likewise.” 


Soul SP. Paw, Í 


“Knute D, Stalland, 
M innesota Bar. 
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The Trust Accountant's Guide by A. H, Cosway. Publish- 
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ed by Effingham Wilson, 16 Copthall, Avenue, Lonloa, 1930. 


This little book is intended to give in a handy form all the legu 
information that is necessary for trustees and executors in the - 
matter of their property discharging their liability to account. It 
is'addressed to trained accountants and therefore presupposes a 


knowledge of accountantcy. The author notes under appropriate 


heads only the rigkts and liabilities of trustees and executors under 
the law as laid down in recent English statutes as well as in decided 
cases, There is no doubt that the English Trust accountant will 
find this little book extremely helpful, though beirg founded largely 
on the recant Eng lish statutes like the Trustee Act, the Law of Pro- 
perty Act and other similar acts with provisions differing from those 
of Indian law, it is rot likely to be equally useful to Indian trust 
accountants without material connections. | 


The Law of Bills, Cheques, Notes & I. O. U’s by James 
Walter Smith, LL. D., revised by E. Borregaard, M. A. Published 
by Effingham Wilson, 16 Copthall Avenue, London E. C, 2, 1930. 


. This is the seventy ninth thousand impression of a popular 
band book on the law of inland negotiable instruments, first pub- 
lished so far back as 1859. The deserved favour so long enjoyed 
by this work with commercial people will no doubt be extended to 
this new edition which has not only brought the law down to date 
but has also made some changes in the arrangement Sf the matter 
to bring it into line with the arrangements of subjects in the 
statutes. The book is a popular presentation of the law of negotia- 
ble instruments including the indispensable details of the law of 


- contract in general and great care has been taken to avoid 


technicality as much as possible and to present tlee law in ar intelli- 


f useful. 


gible form to persons, such as businessmen who have had „no pre- 
vious legal training. "The simplicity of the treatment goes with a 
remarkable decree of accuracy and precision in the statement of 
the law. Businessmen and students will find ‘the book extremely 
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NOTES OF CASES. œ > 


Breath of corenant for title—Vendees possession nòt disturbed— 
No cause of action, 


Oa breach of covenant for title by the vendor, the vendge 
brought a suit for damiges, As the vendee had been given posses- 
sion of the land that was sold to him and as he had notebeen dis- 
turbed in his possession or dispossessed, it was held that he pad no 
cause of action, though there might be defect in the vendor' s title 
which he conveyed to the vendee. . ë 


The defendant sold some landed property to the plaintiff by a 
registered Kobala in 1316 B.S. oh the representation that the 
defendant himself had purchased it from a Hindu widow who had 
sold it for legal necessity, she being the only heir of her deceased 


"husband. The plaintiff took possession of.the property and then 


came to learn that the widow had a co-widow who, on the former’s 
death, became the owner of the whole property and the plaintiff's 
title was extinguished, Plaintiff was obliged to have a conveyance 
from the co-widow and the reversioner on payment of Rs. rooo in | 
1328 B, S. and then brought a suit against the- defendant, his 
vendor in 1330 B, S. for said Rs. 1000 with interest, though he. 
continued in possession undisturbed, © 

Both the Courts below dismissed the suit on the grounds of 
limitation and want of a cause of action, On appeal to the High 
Court against the decision of the Additional District Judge of 
Rangpur, it was argued on the authority of the Privy Council 
decision in 26.C. W. N, 514, that the plaintiff was entitled to protect 
his interest by paying the co-widow and the reversioner in accor- 
dance with Sec. 55(1)(g) of the Transfer of Property Act and was 
therefore entitled to be reimbursed by the defendant, i 

Heid, that the Privy Council decision had no appiication, as 
there was no incumbrance in the present case, As the plaiptiff's 
possession was not disturbed by anybody he had not suffered any 
loss and hence he had no cause of action against the defendant, ' 

The appeal was accordingly dismissed with costs, 

Messrs, Alul Chandra Gupta ard D. L. Sen for the Appellant. 

* Messrs, Mohini Mohan Bhattachasfi and Nilmont Goswami for’ 

the Respondent. 
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° THE SHACKLES OF THE INDIAN BAR. 





Those who are outside the profession have often wondered at 


: the unusual congestion in the legal profession and have as well not 


, Unoften deplored that such a large number of our youths should 
” rush for the Bar in this country. An investigation into the causes 
that are responsible for such a state of things is, therefore, essential 
in order to explain the whole situation. Trade and commerce not 
hitherto being the much-sought-for pursuits, and only the pro- 
fe:sions of Law, Medicine and Engineering being open to our young- 
men, it was only natural that they should resort oi.]y to those avenues 
of life. Ofthe three, Medicine requires special training, particu- 
lar irclinations, exceptional industry and adequate funds to enter 
upon its study, The study of Engineering needs even greater 
specialised training, aptitude and intelligence, health and finance 
than that of Medicine. It is only Law that calls for no such special 
equipment on the part of those who seek its study and the neces- 
sary outfit for its prosecution is more or less cheap and easy. Besides 
it is possible often to get through Law studies and examinations 
while earning a livelihood as well These are the cbief attractions 
for Law study, although its utility as affording an all-round culture 
and equipment for every sort of public service is undeniable, Next 
the system of lectures in a Law school or college is sometimes so 
arrarged that as soon as a student has completed his lectures he 


needs must go up for his examination. In some places it is the 


rule that if he canrot sit for it when it has become due, be has to 
pay down to the 'Varsity Chest his examination fees all the same, as 
otherwise, he becomes liable to lose the benefit of his attendance 
at lectures, For this reoson the generality of Law students prefer 


to take the examinations as they fall due instead of wasting money . 


“in that way. After the Final or Supplementary is got over, the Law e 


graduate, as the Law student then be®omes, gets no doubt out of. 


the clutches of the University, but he then comes under the control 
of ¢hè enrolling High Court, The Indian High,Courts, ordinarily 
provide that unless the Law graduate .gets himself enrglled 


. within one year from his graduation he will forfeit hi right ef ead* 


mission into the Bar altogether. Of course on adducing sufficiefitly 
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strong reasons the time may be extended a year or,two ‘more but 
ordinarily the Indian Law graduate, unless he is already earning, in 
his z2al and anxiety for a career, becomes na'urally a; xious to get 
himself enrolled as éarly as possible. Along with this considera- 
tion-there also looms before his mind the “question of seniority or 
pre-audience. It appears, therefore, that having passed through B 
so many forn s and formalities of his A/ma Mazer the Law graduate 
has undey-the rules -of the High Court to- get himself enrolled * 
ordinarily within a year of his getting the Degree, or failing in that. . 
toabandon:his idea of ever joining the Bar (a). But once he i is | es 
enrolled his position becomes worse. ` His freedom seems circums- ` 
ċribed. Because as a Pleader he is supposed to diligently practise 
the profession of, law and engage :in no other trade or caliing and to 
remain throughout undef the control and guidance (yclept Discipli- 
nary Jurisdiction) of the High Court. In case he. ‘cannot flourish in 
the profession and proposes to turn his héad to some-more’ useful 
eccupatiop, he cannot-do so.unless he has already provided himself 
with the: permission: of the High-Court, But this permission does 
not absolve -him' from renewing: his license with the annual pay- 
ment of Rs. 25 if he chrishes a desire ever to-.come: back to the 
practice of his profession. He ro doubt finds himself somewhat free 
from the zhackles of the Bar when after putting in -practice for five 
years (in some.places /:/o) in Courts subordinate to the High-Court 
and passing a Chamber Eximination held under the auspices of 
the High Court (a more or less useless formality -where that is the 
practice) pays- down Rs. 500 (at some places the amount has been 
enhanced to Rs, 750 by a revision ot the Stamp Act) and becomes 
a Vakil, The High .Court formalities are applicable in no less a 
stringent form in the-case of those Law students who intend to enter 
the profession of Law not through the portals of the University but 
by getting, oves the unsully stiff examinations held under the 
direct supervision of the High Court, although itis true that because . 
of-not coming through the University they are. freed, from its 
` restraints is particular. ; It should be borne in. mind that the gover- 
nance ot the Disciplinary Jurisdiction of the High Court is appli- 
cable in its fifil to all sections of the legal profession, V akils, Pleaders + 
and Mukhtears, to which are t$ be added the Solicitors where there 


- (a) As far as I- amaware there exists no such hard and fast ‘rule in om 
of America. AemiemaBer of an Inn of Court ora Graduate in Law in éithet : ‘of 
those gountries: may not seek enrolment at all dr from year to year without any 

t grejudige? ' The reasbn is that people there resort to law ‘study as a part of 
genagal culture to be better equipped for any sort of public service. 
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“exists án Original Side:in a particular High Court. The whole 
trouble- cf such state ‘of things lies in.the. fact that: no one is 
“apprised :beforeband of:all these" forms and formalities. and of 
° ‘the prejudical ‘controle of the. High Court besetting: the. whole 
. „professional ‘career of > indigerous . lawyers. | The conventional 
"notion of their status ard position in relation to thé Indian 
. Administration received the rudest shock during the. last non- 
-, . co-operation” '"movement-wHén Indian lawyers sought” to identify 
.* themselves with*that movement by keeping away from their 
work in deference to popular sentiments on general Hartal days. 
The result was (hat their pirit of freedom engendered in 
their sense of being hitherto free agerts as members of the Bar 
was crushed all too soon. In fact the Calcutta High Court 
In the matter of Tarini Mohan Barari and others (b) and in 
the well-known case of Emperor v. Rajanikanta Bose (c) have in the 
clearest terms laid down the docttine of the practically helpless and 
‘subordinate status and position of the country’s legal practitioners, 
"The culmisation of this subservient doctrine was reached i in the 
utterances of Lord Buckmaster in the application of: ‘Shanker 
Ganesh Debir (d) where his lordship in the’ course ‘of his obser- 
.vations from the Bench has in unmistakable terms relegated the 
Indian lawyer to the degrading position of an officer of the Court 
‘and has thus made him more or less a limb of the law ubder the 
control of the Administration. The freedom of the Indian Bar has 
thus been assailed, although it is hard to conjecture og what prin- 
ciple or prececent, except it is by way óf implication that it -is 
AS a license which the Pleader gets annually ‘to ‘practisé in 
_th “Courts, Our Pleaders are thus effectively precluded from 
. moe themselves heart and' soul into public service for the sake 
p their country on. penalty of being dealt with under the e 
- Disciplinary Jurisdiction’ of the High Court, a 
_. The above’ account fürhishes in brief the- causes why :¿ šo». large a 
: . number of our youths: run after law, and after once ‘having got into its 
| study, find it hard to retrace his steps, although the lot of the niajo- 
. .rity. is admittedly 2 a hopeless o. 1e. Jt is only if the University relaxes” 
dts money-grabbing rules and the Hjgh Court surréndetS its figidity o 
, by treating the lot that coms under its sway fully as freg agents, and e 
the Government throws open fresh avenues of life, a goodly lot would ` 
a a fain give up their idea of joiniog the Law protessioh ‘and take - -to 


9) (1022) 35 C- L, J. 403 ; 26 C. "W.N: 580. ° è bur La . 
. f > (e) (1922) 1. L. R. 49 Calc. 732 3 '35 C. L.J. 356 ; 26 C. W.N. 589. 
EE (1922) 46 C. W.N. € XXVI (notes) ; 37 C. È. J. 136, Pt me : 
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other useful and profitable pursuits and spend their days in peace 
and contentment, But the real and effective remedy lies in the 
hands of lawyers themselves who by their number, worth, ability 
and unity of purpose and action, can make themselves heard and 
and re-achieve a position which cannot easily be assailed or subor- 
dinated, x 


Bar Association, 
Higfe Court, 


Feathulla Chandra Ghosh. 
Cua/cutta, 


REVIEWS. 


The Transfer of Property Act by Dr. Nares Chandra Sen 
Gupta M.A., D.L. and Jitendra Kumar Sen Gupta, M. sc. B.L, Pub- 
lished by ;M. C. Sarkar & sons, 15 College Square, Calcutta, 
_Rs, 8-8, 

Dr. Sen Gupta has maintained his reputation as a careful and 
conscientious commentator in his work on the new edition of the 
Transfer of Property Act. The Indian legislature had performed 
an almost impossible feat by codifying and compressing within 137 
sections the entire law relating to the different kinds of transfer of 
. property inter oínos viz, sales, mortgages, leases, gifts, exchanges 
and assignments of actionable claims, Tne coasequence was that 
the sections were too much condensed and abstruse and this 
difficulty was aggravated by indiscriminate reference to English 
treatises and English case-law on the subject. The danger 
attending on such a course was pointed cut by the Judicial. 
Comrfittee in thé recent case of Hunsraj v. Bejoy Lal Seal (st 
C. L. 120) The question was discussed in that case as to 
whether an absolute demise by sub-lease for the unexpired residue 
of the period of a lease operated as an assignment of the term and 

* would entail a. forfeiture under a covenant against assignment, 


s In the Calcutta High Court both before the trial Judge " 


. as well as before . the Coutt of Appeal there was much 
* discussion with reference to the English cases, Their Lordships 


, of the Judiciab Corfimittee pointed out that the question is “to "be, . 


e decided in accordance with the law, not of England, but of India, 


ahd that law & to be found in the. Transfer of Property Act, section, . 
108, Cl. (į). Their Lordships emphasised the fact that although , 
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the Transfer of Property Act was founded on the English Law 

‘and drafted in the first instance by eminent English lawyers in 
' London the legislature has only applied English Law inso far as 
it was co nsidered applicable to India. 


` The Act of 1882 has been thoroughly revised by the amendirg 
Acts of 1929 and 1930, thanks to the efforts of a strong committee 
. of abe jurists, namely, the. late Mr. S. R. Das, Sir B. L. Mitter, Sir 
D. F. Mulla ard Dr, (now Mr. Justice) Surendra Nath Sen. 


l "We are glad to find that the changes made by the recent amend- 
ment have been thorough'y elucidate 1 by the learned authors. We 
only wish that the commentaries on the new section 53A, namely, 
on Part-performance, were fuller, The most helpful feature of 
this book is an analysis of the liw ualer each section of the Act. 


We congratulate the learned authors on their successful ex- 
position cf the principles of the law and on their careful selection of 
the case law on the subject. The get-up.of the book is excellent 
and the price is reasonable, 


The Transfer of Property Act by B.D. Gupta, MA, 
First editid 1, 1930. 

This little book containing about 250 pages is intended for the 
. busy practitioner. It gives the amended statute correctly with 
short explanatory notes with reference to important case-laws on the 
subject. The book will be found useful as a ready reference. : 
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^ Agreement to do puja. to the God for remuneration—Ilf contrary to p ce 
public policy — Cour, if competent io Mente new heads of public dics 2 iiec: 
. Peor s tu Sm 1929. 
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"M a Muhammadan was engaged iv litization which he hoped | gi nem 
would yield a large suin of money. He requested Ba Bimkta, tot, * MShamod O 
the God Sri Subrahmanya to do puja to the God -and to pray for e ehe, V 
his«uccess jn the litigation and promised ro remunerate him With x * 
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a'süm of no less than 'R& 5,000. -The' litigation;however ended in ° 
a compromise and M; ‘receivéd .no'less a sum ‘than Rs; . 32,500. 
B théreaftet started an action for recovery of the agreed amount of* 
Rs. 5,000 for his service and £4ja., Quéstion arose. whether such 
-an agreement is opposed to public policy. . HM" 
Held ( per. Coutts Trotter, C. J.. and Anantakrishna Apar,’ Jà 
that such an agreement is not on the. face of it illegal and coptrary 
to*public policy although .there may be .many. ways in. which. such l 


an agreement may be vitiated;.. ,  . * . | E 

o. Bhagwan Dat Shastri y. Raja Ram (1) distinguishesl and 

Lupo cem ee poe 

^ — Held, further that Courts cannot devise new heads of public 

‘policy, 4 i eee oe eee 
Janson v. Driefontein Consolidated Mines (2) followed: ' 

; TET i ad spss 


(1) (1927) I. Ie R. 49 All, 705. 
(2) [1902] A C. 484. 


I. L. R. 51 All. 974. * ^.  Afovlgage—First suit for interest only—Second suit for prin- 


192). cipal—Second suit, if m dntaittable. OO eng BG Ee 
nad . » 4 ~ P wi PE V^ ues E Se ow. ' sn oe 
Lalta Prasad | "^ L mortgaged certain -immovable property to P. The deed 
aan Di ` provided , that the mortgagor - will: pay the «principal with inter- 


= "et in five years, that he will: pay interest" every: six months and 
thag P will be entitled ‘to-recover the interest by a- separate , suit, 
5 The mortgage also provided that on failure of payment of the 
prircipal and interest. P would be entitled to recover the principal 
and interest from L as well as from his other movable and 

immovable property, ‘After: the-principal money had become . 
° . payable P sued forthe interest alone, claiming only a personal 
relief and the suit was decreed. While that suit was pending 
* the mortgagee instituted another suit for the recovery of the 
principal amount payable under the mortgage. Question arose 
whether the second suit was. .barred; under O. JI, R. 2 Civil 


Procedure Code. =, 


" 2 VW ee wa . A a E >. s “ ° 
0v, n4 5s. s “Held (per Banerji gnd King, JJ.) that the ‘second: suit was mot. 
cc ae -i barred by“ O. IT, Rs 2-+Citil “Procedure Code: -by reason of the 
ius provision contained in O. XXXIV, R. 14 Civil Procedure Codey 
LI s24., v» . e á . p e e* 
oot o. , Jadespat Singh v. Mewa Lal (1) referred to, — ..— t5. * 
at 9 e = .e » i Y. | e'' u " r ig 7 : : s . T s 2 J ^ . 
Ame fe Q2: e R, MS . . Pe ot Sr SR aS ie 2 at te'l PL M ter 
> aoe 7 e i " NL a zs , y hb A ee ee s Date Gt, pu quu. ac a E Rar r. AM 
GE c aP (1914).I; Le Ri 36 Alls 264. ee 
um CLR LIT o EL RP TU 
e d e ue . 
. 
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m -. MARTIAL LAW. 


To my mind the most available definition that has been 
furnished of Martial Law is by Finlason 1, an acknowledged 
‘authority on the subject, He says: “ Martial Law is in short the 
_ Suspension .of all laws but the wii of the military commanders 

entrusted with the ex:cution of law, to be exercised according to 
their judgment, the exigencies of the moment and the usages of 
the service, with no fixed and setiled rules or laws, no definite 
. Practice, and not bound even by the rules of Military Law, ” 
E Martial Law " , Ihe above authority also adds, ‘ is xU and 
u: certain in its nature, so much that the term “ Law " cannot be 
properly added to it, " Tae Duke of Wellington has . merely para- 
phrased Finlason when he declared : ^" Marttal Law is. neither 
more or less than the will of the general who commands the army. 
` In fact, Martia] Law is no law at all; therefore the general who 
declares Martial Law, and commands that it should*be carried 
into execution, is bound to lay down distinctly the rulés and 
regulations and limits according to which his willis to be carried 
out,” But according to that eminent constitutional writer Dicey : 
“ Martial Law is sometimes employed asa name for the common 
‘law right of the Crown and its servants to repel ferce by foxce in 
the case of invasion, insurrection, riot, or generally of any violent 
resistarce to law, This right or power igessential to the very 
existence to orderly Government, and is most assuredly recognised 
in the most ample manner bythe law of England 2, But at the 


- same time Dicey maintains ; " Martial Law ”, 3 in the proper sense 
e 


n, W.F,Finiason is the author of se parl books on Martial Law, his works 


zs teing d . Treatise on "Martial Law ; Commentaries upon Martial Law; Review 


idi: the Authorities as to the i epression of Riot and Rebellion. e 
. The Law of, the Consi ` tution, 1915 Ed., 284. E. 


. " e 
3 Cr. Hearn, Governme. of England (2nd Ed., Ch. IV); Cardiner, 
History of England, (X, pp. 144, 143). xi 
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of the term, in which it means the suspension of ordinary law and 
the temporary Government of a country or parts of it by military 
tribunals, is unknown to the law of Ergland 4. He further goes 
on to say ;/'We' have ‘nothing equivalent to ‘what is called in 
France the " Declaration of a state of siege ” under wbich the 


duthority ordinarily vested inthe civil power forthe main‘enancegf . 


order and peace passes entirely to the army "and ** ne ‘suspension 


of law invested in the proclamation, of a state of siege” is a thing 


nd 


fully recognised by the constitution, and the apthority of military’ 


bd 
courts during a state of siege -is greater under the Republic thag , 


was under the monarchy of Louis Phillipe ",5. In .concluding the 
above statement Dicey says: “ This is an unmistakable proof of 
' the paramount supremacy of the law under our constitution.” It 
is evident that those views of Dicey have keen grounded upon 
' such observations of authorities as Cockburn, C. J^ where his 
: Lordship says : “ Martial Law when applied to the civilian is no 
law at all, buta shadowy, uncertair, precarious something, depend- 
ing entirely on the conscience, or rather on the despotic and 
arbitrary will of those who administer it" 6. But Frederick 
Pollock in his article on * What is Martial Law ” says : “ So-called 
' Martial Law, as distinct from military law, is an unlucky name for 
the justification by the common law acts done by necessity for the 
" defence of the commonwealth when there is war within the realm. 
Such acts are rot necessarily ects of portone force or restraint, 
They may be preventive as well as punitive ” 7. Buta reputed 
International Law writer H. W. Halleck says: “ Martial Law 
' originates either in the prerogative of the Crown, as in Great 
Britain, or for the exigency of the occasion as in other States ; it is 
one ‘of the rights of Sovereignty, and is essential to une existence of 
' à State, as is the right to declare or to carry on war " 8. l 
*Martial L&w has two distinct aspécts : :— : 
a. As applied to the army at Home or abroad, This is* 
- Military Law: pure ‘And simple and constitutes a special code of 
rules administered by Courts-Martial to which the per:ons defined 


4. Fersytha Opinions, pp. 188-216, 418-563 3 Stephen, History of Cri-ndnal 
. Lam, pp. 201-216 3 Rex v. Pinney, $ C. & P. 2541 Reg v UTEM & P. 
QI} E Neele 9 C. & P. 431. 
e ` See Geoffrey's ‘case 24 journal dw Palais,-p. I218 cited by eqrsyth's. 
Opinions, p. 4873: Duguit, Manuel de droit Constitutional, pp. 512, 513. 


: 6, e Reg g- Nelgon and Brand, V, C. Report, 85. "E : 
7 e 


: 7. The Law Quarterly Review; Vol. SVIH, 150: a RR E . i 
8. e inte 11ional Law, I, 544. ie HE ae x7 ru 
+ 
e © e . 
e ° 
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by the Arthy Act 9 and the Articles of, War for the Government of 
army-are subjected, This Military Law, as-is said by Cockburn; ° 
C. J., *asapplicabls to the soidier is a precise, ascertained and: ; 
well-defined law. " - This aspect of the law is not within the scope’. 
of this article, uL ; Tes 
2. Asapplied to all citizens in times of rebellion. Thisis the, 
Martial Law of the ‘present moment and it is with this aspect of it.’ 
* that one is concerned with in this place., - - ; 
The English conception of the latter aspect. of Manjar Law had; 
fad the fittest preséntation from Dicey where he says: “ Martial 
Lawin the sense in which the expression is here d. means the 
power, right, or duty of the Crown and its servants, or, in other. 
words, of the Government, to maintain the public order, or, in 
technical language, the King's peace, at whatever cost of blood or: 
property may be ia strictness necessary for that purpose, ” 
* Hence ", he further says, “ Martial Law comes into existence in 
times of invasion or insurrec.ion when, where, and in so far as the. 
King’s peace cannot b: maintained by ordinary means, and owes its. 
existence to urgent and permanent necessity "1o, “ This power to 
maintain the peace ", Dicey concludes, “ by the exertion of any 
amount of force strictly necessary for the purpose is sometimes; 
described as the prerogative of the Crown, but it may more. 
correctly be considered, not, only as a power necessarily possessed 
by the Crown, butalso asthe power, right, or duty possessed by, 
or incumbent upon, every loyal citizen of preserving or restoring 
the King’s peace in the case, whether of invasion or xebellion or 
generally of armed opposition to the law, by the use of any amount; 
of force whatever necessary to preserve or restore the peace, This 
power orright arises from the very nature of things. No man, 
whatever his opinions as to the limits of the prerogative, can 
question the duty of loyal subjects to aid, subject 0 the command’ * 
of the Crown, ia resistance, by all necessary mzans, to the invading 
army., Nor can it be denied that acts, otherwise tortiodls, ‘are: 
powerful when necessary for the resistance of. invaders, " 


- 2 4 


During.middle ages Martial Law. was administered by the. 


* Court of the Constable and the Marshal of England and was 


enforced to maintain discipline in ehe army, to decide disputes ° 
relating to booty and to deal with prisoners taken in war, whether: e 
alécfis-or rebels, : when it was a time of war, The,office of Constable. 


e m 


tg. 44'& 45 Vict. C: 58, Sects. 178-184. - i “o 


, Io. Cf, Kent, ‘Commentaries, | ; 341 and Opinions of "Sir JAn Campboil and 


Sir John Rolfe 3 Forsyth, Opinions on Constitutional, Law, pp. 198 and 19g: : 
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was abolished in Henry VIII's reign, but the jurisdiction of the 
Marshal’s Court continued till it went out of existence in Queen 
Anne's reign, But it should be remembered, as Coke has said, 
that we owe tothe once extensive jurisdiction of that Court the 
origin of the Military and Martial Law of*the present day. Later 
onthe powers of that Court became: vested in Commissioners, 
known as Martial Law Commissioners, as occasion arose, in time 


of war or rebellion, by virtue of the prerogative of the Crown.. ° 


Thus every-citizen bécame likely to be called upon to serve in 
defence of this country and in the manner the jurisdiction which s 
the Court previously had strictly over soldiers got confounded with 
the jurisdiction over all citizens, This confusion increased with 
the capricious and self-elated policy of the Tudors and earlier 
Stuarts. Those monarchs did. not allow themselves to be limited 


by the legal definition of a zime of war. They thought they could: 
submit ordinary citizens to the jurisdiction of the Marshal or his 


Deputies, whenever in their-opinion, such a step was necessary 
for the preservation of peace ot order. In:this manner slowly and 
gradually they helped the preservation. cf the Marshal’s Ccurt in 


two ways: first, by exterdirg its powers over persons not being: 


members of the army ; sccoidly, ly making atime of war meana 
lime -of apprehended discontent, riot or revolt. Martial Law 


existed in that obscure and confu:ed state throughout the Stuart: 


period and continued to be «o till the early part of 19th Century, 

It is interestingto find, however, that the different views that were 
entertained as to the meaning of the term “Martial Law" had their 
fullest exposition in the famous Ship-mones case 11, Nevertheless it 
is clear that in the opinion of the Judges who have decided cases 
affecting Martial Law the Crown had the power to proclaim 


Martial Jaw, whenever the country was in danger, and they further , 


held that the GQyown. was the sole judge about the existence of 
danger which called forth the declaration of Martial Law. They also 
maintained that in case cf apprehended danger the Crown could 
act in any way it pleased, All those aspects of Martial Law 
e Were fully upheld by Finch C. J. in the Ship- Money case 12, But a 
oa view contrar@ to the above was put forward in course of his argu- 
ments by Holborne, the Coua%l for Hampden. .Holborne urged 
e that mere expectancy of danger gave no additional power to the 
Crown. tis ọnly &pe actual presence of pressing danger whieh . 
gave to the Crowh and to the citizens alike the right to do what is 


*1ie «(1637) $8: Tt. 826; ; zu 
124 Thes same as above, 
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necessary to ward off thé danger 13, The modern view is also that 
Martial Law is to be ex-rcised for the maintenance of King's 
peace. Martial Law should come into force only during a time of 
war, The right of 4 May or or Magistrate to use force in putting 
an end to a riot ceases when order is restored, just as it only begins 
when a breach of the peace is threatened or has actually taken 
place, ; 


As to the prerogative of the Crown to govern ordimtry ‘citizens 
by Martial Law ia the case of a rebellion which amounted to a 
warthere can be no question. Both Blackstone and Hale have 
permitted such a thing in time of war only 14, But it was certain 
that the Crown could not make uie of Martial Law in a case of 
merely apprehended danger when the ordinary courts were sitting 15, 
In fact it has been repeatedly held that necessity is the only 
justification for the promulgation of Martial Law, that is to say, 
for a temporary suspension of the ordinary rights of citizens during 
a period of war or insurrection, but that does not preclude placing 
some restriction over tbe lawful exercise of force by the Crown 
or by its legal servants, The leading decision on the point is that 
of Kex v. 2 inney 19, where it has been held that if a Magistrate or 
other responsible officer-does not employ the necessary amount of 
force for putting down a riot or rising which may assume the 
dimensions of an insurrection or war, he may be held criminally 
liable for his iraclion, The only limitation to this absolute power 
of public servants, responsible for the maintenance of peace and 
order to repel. {orce by force is that the force must not be exercised ° 
or that it must be u:ed in a cruel or inhuman manner, The 
emergency and the necessity for the use of force would be a 
sufficient justification in law for this action '7, Martial Law hav- 
ing a distinct code of rules specially belonging to it does not 
exist, It is merely the application of the common law principle 
‘that life may be protected and crime prevented by-the imme- 
diate application of any amount of force which, under the circum: 
stances, may be necessary, This is the modern view and has 
received support from eminent recent authorities In fact that 
was the view aouiuDAed in the Circular "m. Martial Law * 


e 9 Compare the arguments of Holborno ih the Ship-yroney tase at p. 975; 


14. Biackstese, I, 400. e . 
r5. Wolle Tane’s ease (1798) 27 St. Tr, 618, ú : e z: e >œ 
. 
36. , (1833) 3 St. Tr. N. S. Ir. . 
17, Reg. v, Nelo and Brand, E. C. Report, 8x .- es $ : 
e e * H 
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addressed to. the Governors of the British Colonies in 1867 18, 
This view, it appears, has also..been upheld. by James Fitz-James. 


Stephen in his opinion on, Governor E 7e's Case 19 and in his 
P P ) l 


history of Criminal Law 20, 

Martial Law is invariably declared thzóuzh a proclamation, 
issued by the. Ex:cutive in their official organ to, the eff;ct that 
unusual circumstances having arisen in the body-politic, the ordi- 
nary - law issjnsdequate to cope with them, and by providing excep: 
tional means of arrests and -punishments of persons who resist the. 
Government or aid the rioters, or insurgents, or enemies. 

For purposes of Martial Law a E has been held to be a 
state of war declared by the Crown, or “a riot writ large "21, It 
has been said that when a riot terminates into a rebellion, Wh it 
practically amounts to a state of war, as the necessity 1s greater, 
so the discretion of those whose duty is to restore order is more 


free, Thusa proclamation of Martial Law during which a state, 


or shortly before it has been entirely quelled, practically gives to 
those in authority all powers to do all that is necessary lo restore 
order 22, When the case is a case of 1iot rather than of rebellion, 
as the necessity is less, so the discretion of those engaged in restor- 
ing order is more limited. The principles upon which Courts will 
act on such occasions have been most clearly pointed out in Bower 
and Haldane’s Report upon the disturbances at Featherstone in 
1893 23, The question, as to what was a (ime of tour has also been 
clearly settled. ““ Ls time of peac2 is when the Courts of West- 
minister ate open", “Ifthe Chancery and Courts of Westminister 
be shut up . . . itis time of war, but if the Courts be open 
it is ; otherwise, yet if war be in any part of the Kingdom, that the 
Sheriff cannot execute the King’s writ there is éempore belli M24, 
e With these opinions of Coke and Rolle on the point coincides the 
` opinioreof Hale, e 
]naspuch ás Martial Law isthe will of the Comandes and 
is only limited by the ctoms of war and the discretion of those 
an adminster it, the procedure of military law is followed and a 
military court for execution of such law is held on the same lines 


i, Clode; Miliiäry Forces of the®Crown, II, 667. i 


2 4g. Forsyth, Leading cases, 551 


20, History of SCHEDA Law, l, 207-216), TE oe ee 

21. '. Fialason' 3 ; Treatise XII; His Review, 53 & $4. , 3 TREE N 
*(1992) AC: 10g at p, t15 per the Lord Chancellor. teo X te 
ho M ME EN Reports (1393) 99. e aT. " E y ee 

si aures 9.2, VOI IHlpApp 233 8I. 2: 0. ve KS 
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ssa Court-Martial; Charges are framed outright wit! out technica- 


. ties, The accuséd is brought up, the- evidence of thé prosécution 
and the accused i is taken on oath, the proceedings are committed to 


writing, and the Sentence is passed which needs to be confirmed. 


Sentences of death and penal servitude are referred to Military 


Headauarters for their corfirmation, 

A case that commonly arises whether in a district where Martial 
Law bas been proclaimed a person can be sent for trial from 
such district into a district where such law was not in operation, 
It has been contended that if the ordinary courts were open and 
at work in the proclaimed area, recourse should: be had to them, 


` But Blackburn, J. in his charge in ex v, Eyre (25) sayz: “Ihave | 
come to the conclusion tbat, looking at what Martial Law was, 


the bringing of a person into the prcclaimed district to be tried 


: might in a proper sense be justified.” In Ax parte Marais (26) who 
. had applied to the local court for summary release, on the ‘ground 


P, 


that there was no state of war at all at the time and place, and there- 
fore no possible justification for ah arrest otherwise than in the ordi- 
nary course of law, the only reason assigned by Marais’ counsel for 
denyirg that there was a state of war being that the Courts were 


‘open ; the Privy Courcil refused leave to appeal when the Supreme 


Court at Cape Colony had ‘decided to i:sue a writ of Hadeas 
Corpus, But the Lord Chancellor in the appeal of Afaraisev. The 


General Officer Commanding tke lines of communication and the 


| Astorney-General of tke Colony (27) said: “ Doubtless cases of diffi- 
- culty arise when. the fact of a state of rebellion dr insurrection is, 


not clearly established ; . . but once let the fact of actual war 
be established, and there is an universal consensus of opinion 
that the civil courts have no jurisdiction to call in question the 
propriety of the action of military authorities." 

But it should be noticed that Frederick Pollock in commenting 
on the decision of Æx pur‘e Marais (28) says: “It should be 
remembered that whatever Ex pur/e Marais decides, be it what I 
suppose, or more or less, the decision ‘is not binding?'on any 
English Court, and probably due senate on um Judicial (2g m- 


` mittee (29) on any future occasion.) ° 


e e 
It has been repeatedly hel that persons acting under à pro- 


* * 
a fe b * 


_ 25 Special Report, 55, 55. 


' . 26. (1903) A. C. 109. . ' ° . . 
se^ 794. (1902) A. C, 118, . ° 2$: 
- * 28, The Law Quartesly Review, .XVÍII. rs8. x e e.» * 
29, Ridsdale v. Cliffsn, 2 P. D. at pp. 305, 307. - > JE 
: e í e 
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.clamation of Martial Law do not need Acts of Indemnity -fot their 
-protection unless they have acted prima facie wantonly and in 
good faith. Ouly acts done maliciously will give rise to subsequent 
legal proceedings, This principle has been illustrated in the cis3 
- of Elphinstone v. Budreechand, (30) The facts were: E!phinstone 
was appointed sole Commissioner of a territory in India conquered 
from ‘Baje Row, the Peishwa (1817), In February 18:18 h3 
“issued `a proclamation describing the measures to be taken for the 
settlement of this territory, and appointed Captain Robertson, 
' provincial Collector and Magistrate of Poonah, the “capital of Bajee 
. Rows territory. Since that date certain courts had been sitting 
at Poonah. The Peishwa surrendered in June 1818. The war 
did -not end till the December of that year. In May Captain 
' Robertson had seized and imprisoned Narobba, the Treasurer of 
the Peishwa, until he gave’ uo' certain money alleged to be the 
"property of the Peishwa, Budreechand, the executor of Naroboa, 
- sued Captain Robertson and Elphinstone in the Supreme Court of 
. Bombay for this money, The Supreme Court uf Bombay decided 
that, the courts being open, the war was over at the time when 
- Narobba was: thu; imprisoned, that the property belonged .to 
Narobba and that therefore Budreechand could recover it, But 
- this decision was reversed by the Privy Council, The case of 
Maraís was in essential particulars identical with the case of 
Elphinstone v. Budreech tl, ani was decided in the same way. 
. When the courts are sitting it is no doubt a time of war, but subject 
, to the qualificftion established by those two cases, that they are 
- sitting in their own right and not merely as licensees of -the military 
' power, 

So far as British India is concerne] Martial Law is declared on 
the strength of Regulation X of 1804, That Regulation empowers 
*the Governor-Genezal in Council to declare in time of war or 
during the existence of rebellion, to suspend, or to direct any 
public authority or officetto-suspend the functions of the ordinary 
‘criminal courts in any district, city, or other place within the 
British territories for any period of time (during the existence of 
, open rebelliop) 2nd to direct the immediate trial by Courts-Martial 
of all persons owing allegiance to the British Goyernment, who 
“shall offend against the said Government by taking army or in 
open hostility to the, Government, or by opposing by force dfe 
arms thg authority 6f tha State, or in actual commission of any 
ovest aeteot. rebellion’ against the State- or by committing any overt 


*. G9) (P830) 2 S T.N. S. 379- 


t 
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act of openly aiding and abettirg the enemies of the British 
Government, It is further declared tbereby that persons who 
shall be convicted “by the sentence of such Courts-Martial 
shall be liable to the immediate punishment of death and to the 


-~ forfeiture of their property ani effects, But the Regulation did 


pot deprive the Governor General in Council of the powers of 
causing persons charged with any of the effences mentioned above 


* to be brought to trial before the ordinary Courts of Justice, or 
* before any Special Tribunal The opinion which is based on the 
e free and elastic spirit of British Law and Constitution favours the 


view that as far as possible trials under the Regulation should be 
held by the common law courts, if there was nothing much to 
prevent them from sitting instead of by Martial Law courts. But 
it is left to the discretion of Governor-General in Cou cil to 
declare any exceptions and to lay down any exceptional conditions 
in the working of the Martial Law ina particular area, Again the 
powers of the Governor-General in Council for the suspension of 
criminal courts and the establishment of Court:-Martial are limited 
during the existence of open rebellion. But aftera reb: lion is over 
and peace and order have been restored, the Governor-General 
in Council may appoint Commissioners for the trial of offences 
against the State, murder, robbery, arson, and the like under ordi- 
nary laws (e.g. Act XI of 1857). Suill it is doubtful, whether Com- 
missions having the character of Courts- Martial may be constituted 
even by Ordinances by the Governor-General and such Courts-Mar- 
tial vested with jurisdiction contrary to the express provisions of the 
Regulation may hold trials when peace and order have been restored, 
Martial Law being left to Military Commanders to be adminis- 
tered is invariably rough and ready in method and procedure ; being 
Applied to emergent circumstances it lacks proportion and judgment ; 
the sentences are harsh and enormou; and there is asdesire to make 


e all punishments exemplary in nature. And it is doubtful whether 


the purposes for which Martial Law is introduced in a certain 
area are always achieved inasmuch ‘as irducing a reign of terror 


ard causing hatred and demoralisation it breeds bitterness, hatred * 
* and sullenness among the popul&tion in the proclaimed area * 


and betokens utter failure and helplesfness of the administration. 
Praphulla Chandra Ghosh, 


ar Association, .* r 
' High Court, . : 
Ca/eutta, S ow uos 
Lo Pee " > 
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_ The Transfer of Property Act by E. Vinayaka Row B. A., 
B,L, and S, Appu Row, B. A, B.L. Published by the Law 
Publishing Company, Mylapore Madras, 1930. Price Rs. 9. 

This isa very valuable addition to the long list of annotated 
editions, recently published, of the Transfer of Property Act in 
consequence of the most momentous and far reaching changes 


introduced in the Act of late by the Legislature. This is undoubt-. - 


edly the most opportune moment for such a publication and as the. 


learned authors themselves have put it, absolutely no apology is 
needed for it. Though the work does not claim to be encyclopedic 
in its scope, still in all fairness it might be said that it contains all 
the valuable informations that :a person having something to do 
with the Transfer of Properly Act might seek, oris expected, to 
possess, . Thus, we notice, with considerable satisfaction, that the 
learned authors have not omitted to consider if the recent changes 
will retrospectively. affect the existing rights and obligations of 
parties or ifthe Act is exhaustive, or if the recent amendment of 
the definition of the term “attested " by Act X of 1927 will apply 
to attestations made before that date with an appropriate reference 
to the Madras case. (Palaniappa Chatlyar. v. Rajagopala, (1928) 
M. W., N. 425 : A. I. R. 1928 Mad. 773 : 111 I. C. 407) which has 
held that notwithstanding the use ofa language implying retro- 
action the invalidity of previous attestations remains unaffected by 
the amenditg statute. Likewise the learned authors’ treatment of 
the Jaw relating to eguitable. mortgages is extremely felicitous. 
Regarding such mortgages, the Judicial Committee laid down in 
Subramonia v. Lutchman, 50 I, A, 77 : 50 Calc., 338 : 38 Ce Dek 


41, P. C. that if the memorandum accompanying the deposits of. 


title deeds shou]l contain the terms ofthe bargain between the 
parties to the mortgage contract, it would require registration, with 
the consequence that gvithout such registration the mortgage could 
not at all be proved because of the provisions of section 91 of the 
Indian Evidence Act. This rigorous interpretation of the law filled 


the commercii circles with considerable dismay as it implied a ^ 


certain amount of uncertainty as to how far the documentary 
evidence of the deposit of title deeds should go, or, as to what 
words the writing accompanying the deposit should contain in erger 
to udis clear of the mischief of the registration law, and the speedy ` 
maghinéry fos raisfng loans, so much indispensable’ to commercial 


towhg, lost much of its efficacy. The learned authors deal with the ` 


^". 
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question "in the clearest possible language, giving a very lucid 
exposition of the law indicating the exact border line between the 
compulsorily registrable and non-registrable memoranda of deposits, 
and conclude their notes by enumerating a number of specific cases 


in which registration has been held to be imperative, It is no use 


multiplying instances ; let it suffice to say that wherever we anti- 
cipated complications we found the learned authors ready with 
clear exposition of the law ; wherever we considered enlghtment 


* necessary we found an abundance of brilliant suggestions. The 


notes are invariably full, clear and concise, and have been prepared 
with the utmost care and accuracy, The learned authors know 
what to write, and where to stop, andin what manner to marshall 
and co-ordinate the legal ideas and in what sequence to arrange the 
notes. They seem to be fully conscious that the function of an 
annotator is not to collect a number of decisions and cluster them 
together under bold-typed headlines without any system or any 
purpose, but to give a clear statement of the law basing the con- 
clusions on adjudged cases (if not wrongly decided), indicating 
always the course of its evolution and the logic of its basic prin- 
ciples. The new amendments in the Act have been given the 
attention due to them and their effect and reasons have invariably 
been explained and for that purpose the learned, authors have 
largely referred to the classical report of the Special Committee on 
the amending Bill, The book is wonderfully up-to-date as will 
appear from the fact that it takes note of cases only very recently 
published, such as Ma Pwa May v. Chettyar Firm, 5% C. L. J. 6 
(P. C.) ; Dip Narain v. Nageshar Prasad, A. I. R. 1930 All, 1 
(E. B.) ; Malabar Timber Co. v. Prapravan Moidoo, A. Y. R, 1930 
Mad. 272. The case-references seem to be fairly accurate, though 


. we would not pretend to suggest that we have tested every one, or 


for the matter of that, even a majority, of them. The list of 
áppendices given towards the end of the book and a fairly exhaustive 
subject-index have considerably added to itsetility. The get-up of 
the book and its general printing maintaia the usual reputation of 
the Madras publications. As the learned authors have invited 
suggeations for further improvement of the book, we would like to 
see in its next edition some short notés on the history of the law of, 
mortgage in this country and on the incidents of tenancies created 


before the Act came into forcé, We feel sure thag*ere long the book 


will ‘be regarded asa valuable acquisition to the juristic biblio. 
. graphy of the country and will take its place among tie recognised 
books of the reference on questions arising under the Act, e 

i! "A" e. l 


E 
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Hindu Law and Custom by julius Jolly, authorised tran- 
slation by Batakrishna Ghose. Published by the Greater India 
Society, 91 Upper Circular Road, Calcutta, 1928. Price 
Rs, 1o-8-0. 


This is an English translation of the author's German work on. 


“ Recht and. Sitte”. An attempt to write an appreciation of ie 
fills one's heart with great admiration and extreme reverence for 
the learned author. We only wonder how a foreign writer, several 
thousand miles away from this country and quite, out of touch with 
its traditional associations, could make himself so much familiar 
with ihe details of ancient Hindu Law and the multitude of imme- 
morial customs so as to be able to give a ccrrect account ofthe 
gradual emergence of a system of law out of a number of ritualistic 
practices and ethical institutions. It is well known that in India the 
law (vyavakara) at its inception was but an integral part of religion 
and ethics (darma) and as a matter of fact, it had, at first, practi- 
cally no separate existence apart from the injunctions of religion 
and the rules of morality. This accounts -for the fact why the 
Dharmasastras, the real fountain-head of Hindu jurisprudence, do 
not look: like juridical works, Itis only in the later compilations 
ofthe JDAarmasasiras (such as the Narada Smriti) that the legal 
phase of the Shastric injunctions came into more prominent 
relief. 


The learned author with a remarkable knowledge of Sanskrit 
literature gqes straight to the original texts and carries on his 
research work as to the primitive conditions of Hindu Law and 
custom with their help. Not having to depend on English or 
German translations of the Sanskrit texts he possessed that 
advantage in the treatment of his subject which is indispensably 


necessary to ensure an accuracy of statement, vivacity of discourse, 
e. 


clarity of ideas" and sprightliness of narration. In his present 
work, Re takes the entire Shastric literature beginning with the 
Vedas and considers the different texts chronologically and traces 

the growth of Hindu Jurisprudence from the earliest times and does 
" so with an amount of ease which, is singularly characteristic of the 
learned author and which oaly a thorough familiarity with the 
Subject can engender. Having indicated the sources of Hindu Law 
with special reference to the Law book of Manu and the Smrit4s pf 


Vagnavalkya anó Narada, the learned author goes on to treat of the d 


fersonal*law QGncluding the law of inheritance) of the ancient Hindus, 
He finds the relation between the sexes to be the starting point of 
the development of the family law, The first thing that strikes him’ 


@e 
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is the custom of group-marriages (Kule-Kanyapradanam) or polyan- 
dry as called in modern times, He finds clear traces of polyandry 
in Sanskrit literature although there isa passage in Apasthamba 
that by the time ofthat sage it became an obsolete custom, The 
' learned author does not seem to have much faith in this view 
inasmuch as innumerable instances of this peculiar institution have 
been found to survive among certain tribes even down to the 
present day. Poverty of the people and the desire of keeping the 
family property in tact are said to be the causes of this polyandry. 
The author considers that cases of sexual immorality were much 
more frequent that polyandry, though he would not go so far as 
to consider them to Le remnants of ancient hetarism. In his opi- 
nion there was an age of unrestrained debauchery in India and he 
fortifies this theory by reference to the legend of Svetaketu and 
to acertain passage in Brihaspati in which that learned sage con- 
demns the women of the east as unchaste (Vyadbhichara-rata) and 
to certain other texts, These are, however, controversial points 
on which opinions may vary, but the mass of materials on which he 
has drawned and the amount of keen insight which he has brought 
to bear on those materials are matters well calculated to stupefy us 
with gaping wonder. His dilatation on the institution of marriage 
is equally interesting and instructive and furnishes quite a store- 
house of informations for posterity. Widowhood, sonship and adop- 
tion have received their due share of attention at the author’s 
hands, When we come to read his disquisitions on joint-family and 
and partition or on the laws of inheritance. and stridh&na, we pause 
a while to consider whether we are reading the writings of a mere 
professor of an oriental literature or those of a consummate jurist 
and vetern lawyer, The third chapter of the book deals with the 
law of property and contract. We have now codified laws on both 


these matters practically on the lines of the English Law qn those ° 


subjects, If the learned author's analysis of the Hindu Law of 
property and contract be correct, and we hgve absolutely no reason 
to think otherwise, one would naturally ask why the framers of our 
law, instead of following the indigenous system, undertook a trang 
Atlantic excursion to copy our law from a foreign. Model. Chapter 


IV of the book has been devoted t® the law of crimes, penance and 


punishments in vogue in the Shastric ages, but the old conceptions* 
eegarding these matters were so much mixed wp with superstitious 
ideas and orthodox beliefs that the faculty of'reason finds little S 
scope for wotk when „we are carried through the huge mass of ^ 
‘informations relating to them given by the learned doctor, in his 
book, Chapter V deals with Judicial Procedure, The learned * 
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author here holds before us almost an idyllic picture of *he law 
Courts of ancient India, The Judicial administration of those days 
is, in many respects, an exact parallel to the modern institutions 
-and a couple of hours spent over the few pages which the learned 
author has devoted to this subject will give'the reader an intellec- : 
tual occupation accompanied by a novel description of pleasure, 
Last comes the Chapter on the practices, habits, observances and 
ceremories, of certain spheres of life, such as the student, the 
house-holder and the mendicant and so forth, . After indicating the 
four stages of life accorling to the Shastras, the author goes, in 
details, into the daily duties of each life almo st with the faithfulness 
of photographic representations and recounts in that connection 
how and in what form many of the old practices and institutions 
have survived even down to the present times. Evidently. many of 
the old practices had not much logic underlying them, but the 
author has absolutely no fling for them; he describes them as a 
passionate lover of truth, as a devout student of history, He does 
not however shrink from insinuating that the initiation ceremony of 
the Brahmins is a great farcical episode in which the young 
Brahmin dressed as a Brahmacharin declares his resolution to 
enter the spiritual order and is dissuaded from his purpose only 
with great-difficulty or from telling the Hindu people that vege- 
tarianism was nota compulsory rule with their ancestors or that 
hams or beefs were not altogether unknown to them, Wwe must all 
be immensely-grateful to the learned author for the great services 
he has renderfd to the cause of our literature.. 
- The translator of the work, Mr. Batakrishna Ghose, a young 
Indologist of great promise, has done his part of the work admir- 
ably well, Though we have not the advantage of looking into the 
book in its original form still the mode of expression of the learned 
" translater, his style and -diction have all convinced us that even a 
person with English for his mother tongue could :carcely acquit 
himself better than Mr. Ghose. The authorities of the Prabashi 
Press deserve no small degree of praise for their part of the 
duty;: The typographical arrangement of the book leaves nothing. 
. more to be desifeg. The use of special types. with diacritical marks 
„has greatly facilitated deciphering of the references to the original 
texts, The publishers also deserve to be congralutated for the part 
they have taken.in the publication of the book.. . -o 
` The book may hot much appeal to the ordinary reader, but to 
the’sckolar it i@sure to be an inestimable source-of khowledge and 


"n pleasure; e 
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The Indian Companies Act, 1913 as modified up to 15th 
March 1930 by Kshetra Mohan Ghosh, Advocate, High Court, 
Calcutta. Published by the Eastern Law House, r5 College 
Square, Calcutta, 1930. 

.Although with the'classical annotations of Lord Wrenbury and 
Palmer in existence it is difficult to bring out anything new or im- 
proved in the region of Companies Law yet we welcome this 
book as one which the: general practitioner may profitably refer 
to on matters ordinarily cropping up in relation to joint stock 
companies. Without claiming to be exhaustive the author has 
tried and we think successfully to give in a short compass and 
under cofivenient heads the gist of the law on the subject with 
appropriate and fairly correct references to the case law on the sub- 
ject brought up-to-date. A very useful comparative table of the 
sections of the Indian and the English Acts a fairly good index, and 
general get up are some of the points which ought to recommend 
the book to the practitioners, The inclusion of the new Calcutta 
rules is an additional attraction for the practitioners of the Calcutta 
High Court, ' 

The publisher must also be corgratulated for the excellent get 
up of the book. 

Commentaries on the Code of Criminal Procedure by 
S. Ranganadhaiyar, B. A., B. L., Fourth Edition, 1930. 

This is the fourth edition of a work the first and second editions 
of which were only published in 1923 and the third edition in 1927. 
This fact alone is ample evidence of the popularity hat the work 
has enjoyed at the hands of the profession. This work is a com- 
mentary of the massive and ercyclopedic sort by a irony of fate, 
since the first edition of the work was meant “to present in a hdndy 
volume a short critical and explanatory commentary" on the Code. 


The present edition comprises eleven hundred pages of closely * 


presented matter in a not to» comfortable small type, and with all 
this volume the author has not been able © find room for names 
of cases but has contented himself with giving mere references, a 
practice which though very familiar in India is not assuredly the 


best method of referring to cases, LM . 


For all its volume, the book is free from unnecessary verbiage | 


and is not clogged by useless things. We have tested the book at* 
“rious points and we have uriformly found hat obsolete or irrele- 


vant matter has been weeded out with scrupulous care and, all S 


relevant cases have been set out methodically i in the logioab onder” 


. of principles 'with- just the amount of detail that is necessary for 
. 
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their proper appreciation, So that although about 2000 new cases 
have been incorporated in this edition, ore nowhere gets the im- 
pression that the new matter is merely pasted on to the old without 
proper assimilation with the old matter. > e i 


Altogether we may say without hesitation that the profession i 
will find in this book a luminous and exhaustive commentary on e 


the Code which is precise and reliable. 

The Transfer of Property Act by Atul Krishna Ray, B. A, 
B, L, Sixth Edition, 1930. Published by N. M. pa Chowdhury 
& Co., Calcutta, Price Rs, 9. 

We welcome this new edition of the Transfer of Property. Act in 
which all the recent amendments have been incorporated. This 
‘edition served the profession for a number of years and all this 
time the book was found to be very useful to busy practitioners. 
It is therefore needless to say anything in praise of the book. All 
the cases up to end of 1929 have been noted in its proper place 
and one hardly misses any important point when he opens the 
pages of this book. 

We have no doubt that the book vill remain as popular as it 
was before. 
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ANOTHER MARRIAGE BILL IN THE ASSEMBLY FOR 
VALIDATION OF ARYA-SAMAJ MARRIAGES. 


The "Sarda" Act seems to have whetted the zeal of marriage- 
reformers all over India. Another marriage Bill has been intro- 
duced in the Assembly—this time by an Arya-Samasist member 
of the. Chamber, Mr. Muktar Singh, “Jor validation of Arya- 
Samaj Marriages", (vide debates. of 21st and 23rd January, 1930). 


The Brahmo Samaj may follow suit with a similar Bill, Any 
way, the ‘Rump’ Parliament at Delhi is going to be kept prey 
busy with marriage- bills of one kind or another. ` 


The Arya-Samaj Marriage (Validation) Bill is a very modest 
measure; it only consists of three sections besides an “ explana- 
tion” to section 2, The preamble sets out the object of the 
Bill—'* To finally recognize and place beyond doubt the validity 
of Arya-Samajists’ Inter-marriages,” 


The sort of inter-marriage the Bill is to provide for is to be 
gathered partly from the Statement of Objects and Reasons but 
chiefly from section 3, namely, (1) Inter-marriage between Arya- 
Samajists belonging to different castes or sub-castes of Hindus 


.and (2) Inter-marriage between these and converts to the Arya 


Samajis? creed from other religions, * a 


The first section of the Bill relates to the usual ** shor? title " 
and “extent” : the Bill extends to the whole of British India with, 


of course, retrospective effect as regards marriages solemnized 
L4 


before the operative date of the Bill, e 


By section 2, round which a ba&tle royal is likely to be waged, 
an attempt is made to define an Arya-Samajis‘, and the attempt, 
as qmight be expected, has been anything but succesful, By the 
"section the term ‘ Arya Samajist’ is defined to me&n and inclyde-- 

' (a) a member of any Arya Samaj; — * e "e 

. (boa member of the family of, a relative dependent on, oz à 

‘ : í . 


ry 
a e . 
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person under the guardianship of, any such person as is m€ntioned 
in (a), 

(c) any other person who within five years after the passing 
of the Bill or within one year of his marriage, (whichever period 
expires last), executes a written documertt, declaring himself to. 
be an Arya Samajist and lastly, 

(d) a member of the family of, a relative dependent on, or a 
person under the guardianship of, any such person as is mentioned 
in the first part of (c). 

There is an “explanation ”, to this clause’ of the section— 
“when the document mentioned in (c) is registered under the 
Indian Registration Act (?) 1908, it shall De conc/usive, and no 
evidence shall be.admissible to prove that any person mentioned 
in (c) is or was not an Arya Samajist,” 

By the next section giz, section 3, which is the last, statutory 
récognition is proposed to be conferred on Arya Samaj marriages 
in these terms. “No marriage of an <Arya-Samajist shall be 
invalid by reason of the couple having (previously) belonged to 
different castes or sub-castes or to different religions, any law or 
usage to the contrary notwithstanding,” 

In view of the importance of a Bill of this kind it is necessary 
to look into its provisions a little more closely. The Bill, to begin 
with, bears on the very face of it signs of hasty draftsmanship. 

Section 2 which defines an Arya-Samajist is very clumsily 
drafted and needs to be thoroughly re-cast in Select Committee, if 
indeed it evar does get to the Committee stage at all. The Legisla- 
ture has hitherto refrained from defining a Hindu, You can never 
know who is a Hindu, In the case of Bhagwan Koer v. J. C. Bose 
(1), \Zahkore Chief Court stage,) Reid and Chatterjee JJ. observed : 
“The term ‘ Hindu’ has not been defined in either the Indian | 
Succession Act, 136 5 * nor in the Probate and Administration Act,» 
1881, nor in any Act of the Indian Legislature that we know of ess. 
we shalf not attempt heze to lay down a general definition of what 
is meant by the term ' Hindu’, Zo make it accurate and at the 
same time sufficiently comprehensive as well as distinctive is extremely 
di ifficult, TheeHindu religion is marvellously catholic and elastic. 
“Its theology i is marked by eclecticism and tolerange and almost 


ünlimited freedom of private worship. Its social code is much 


more. stringent, but amongst its different castes and sections 


. (De (1903) I. L. » 31 Calc. t1 (15). 


° *Tehe new adus Act XXXIX of 1925 makes no attempt to define the 
term. 
: 2 = 


Vor. LT.] . MARRIAG®, BILL, 79% 


° exhibits wide diversity of practice, No trait is more monked of 

"^ Hindu Society in general than its horror of using the meat of 

the cow, Yet the Chamars who profess Hinduism but who eat beef 

are, however low ig the scale, included within its pale. It is 

` easier to say who are not Hindus and practically the separation of 

«Hindus from non-Hindus is not a matter of so much difficulty, 

The people know the difference well and can easily tell who are 
Hindus and who are not,” . 

2 Again in Suraj Jote Kuer alias Bibi Ashrafunissa v, Attarkumari 

^. e (1) Coutts, J. (Adami J, concurring), remarked to the same effect 

as follows :— ù 

“Tt is somewhat dificult to define the term ‘Hindu, and there 
are setezal castes and sub-castes who, although non-conformists, are 
stiil classed as Hindus,” The sect which approaches most nearly to 

the Dayanandis (i.e. Arya Samafists), however, are the Brakmos 
and in the case of Bhagawan Koer vw, Bose (see supra) in which 
their Lordships of the Privy Council discussed the guestion of 
whether Brahtnos are Hindus or not, they have said :— 

“The learned Judges of the Chief Court examined the litera- 
ture bearing upon the Brahmo Society ; they had before them much 
important evidence with reference to the ASrakmos and the relation 
of their principles and their organisation to the Hindu system ; 
and they came to the conclusion that a Sikk or Hindu by becoming a 

| Brahmo did not necessarily cease to belong to the community in which 
“he was born” We may therefore now take it as settled law that 
Brahmos are Hindus. Their creed is directed agaifst caste. and 
idolatry, and the object of the founder Raja Ram Mohan Roy 
was to found a more monotheistic religion, Zhe sect of Daya- 
nandies was founded by Pundit Dayananda Sarswati and itis now 
known as the Arya Samaj, and it too ts directed against caste and ' 
* idolatry but they follow the Vedas ; and as Dr, Geur in hise Hindu 
Code (2)has said: “ If the Brakmos are Hindus the Arya-Samajists 
are more so because, though professing te be monotheists, they 
believe in the supremacy of, the Vedas?’ “In my opinion,” says Mr. 
Justice Coutts, ‘‘ there can be no doubt that the Dayanandis are 
Hindus,” z zt d; . 
Thus among others, (e.g. Sikhs), the Brakwos and Arya. 
Samajisis have been judicially declared to be Hindus; but, as’ 
^. e Weave Seen, the term‘ Hindu’ cannot be de¢fired@ with scientific 
> _precision, neither can the term “ Brahmo” or “ Arya-Sawiafist,” o 
; _ (1). (1922) 67 1. C. 550'(554). E E 
e.. (2) Gour’s Hindu Code 1919 page 182, paras 39. . e. 


* . the term ‘ Arya;Samajist ' has naturally met with little success, 


s e 
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The reason is obvious, The fissiparous tendency, i.e; the " tendency 
to split up into sects which isso characteristic of Hinduism, (see 
Mr. Justice Sankar Nair' judgment in Muthusamt Mudalar v. 
Masilamani (1) manifested itself in the Brahmo Samaj no less 
than in the Arya Samaj itself, i 

The Brahmos are already divided into two d viz, ' Consete 
vative Brahmos’ ani.‘ Progressive Brahmos.’, the latter having 
more widely departed than the former from the forms of marriage 


laid down by the rules of ordinary Hindu Law, Again the creed ` < 


of the Progressive Brahmos is directed against polygamy, while 
the Conservative Brahmos are not, however, ag definitely committed 
to monogamy, [see Sonaluxmi’s Case (2) and the Gazette of 
-dndia, January 27th 1872.Supplement p. 81. | 

There have. been schisms in the sahara itself : it has pecans 
.split up into.two parties, the : Ghas’ ‘ Vagetarian ’ party and 


` the‘ Mas’ or ‘ Non-vegetarian’ Hs M other off-shoots with 


more or le:s diversity of practice might spring up in course of 
time, which would make it difficult for one to say who were Arya- 
- Samajists and who were not, Since, however, no definition, at once 
;comprehensive and ' distinctive and elastic enough to include all 
theologically varying types of Arya-Samasists can be arrived at 
„or be possible, (and a definition moreover might hamper the 
-growth of the Arya-Samaj itself) the prudent course to follow 
-would be not to attempt to define the term, ‘ Arya-Samajisi’ 
at all. Indeed in the Amand Marriage Act, (VII of 1909, ie. an 
.Act to renfove doubts as to the validity of the marriage ceremony 
-among the Sikhs called * Anand’), the term ‘ Sikh’ is deliberately 


. left undefined, and apparently for the same reason as has hitherto 


influenced the Legistature to refrain from defining the. term 
. $ Hindu, ’ In the Arya-Samay Marriage Bill, the attempt at defining . 


. The section which makes the attempt is séction 2, Now. let us 


-examine the definitioa of the term ‘ Arya-Samajist’ as therein 

. attempted, The section creates for the first time what may be 
called ‘Statutory Arya-Samajists ’; and these again fall under three 

, ° sub-heads qr diyisions, Under tht first sub-head of Statutory . Arya- 
.; Samajists come '* members of fny Arya-Samaj.” The term * Arya 
° Samaj’ is not defined at all, ‘ Arya' isa Sanskrit word; meaning 


‘noble’ and can nob pe the sole monopoly .of the Dayasandis^ it. e 


" x opas ig ii In a sub-continent such as India Samajes bearing 


oj *1999) 5 L Td 45 ; L L, R. 33 Mad. 342." 
(2)* (1995) I. L. R- 28 Bom. 597. 
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prefix * Arya? might spring up and ‘in the absence of a -clear 
demarcation by definition between the Arya Samaj and any such 
newly formed Samaj there might occur a clash of mames, Then 
again we are not told whether, in order to become an Arya- 


. Simajist, one needs to be “a member of any Arya-Samaj by 
birth or initiation, Would an uninitiated member of any Arya- 


Sam ij come within the definition of “ Arya-Samajist " ? The case 
of an uninitiated member of the Brahmo Samaj cropped up for 
decision in Bhagwan Kuer’s Cose, (see supra), 

The second class of Ssétstutory Arya-Samafisis are Arya-Sama- 
jists, not in their owg right but in sight of t.e.as an appendage to or 
belongings of, the first class of Arya-Samajists mentioned in cl. (a). 
These are either members of the family of, relatives dependent 


on, or wards under the guardianship of those mentioned in cl. (a), 


and may, therefore, be called automatic Arya- Samajits ; they would 
go out as automatically as they came in if those mentioned in cl. (a) 
Should cease to be, or be proved never to have been members of any 
Arya-Samaj at ail. A member of any Arya-Samaj might be 
appointed, for instance guardian of his, say, Christian nephew by 
a Court of Justice, or testamentory guardian of a minor son by 


-his orthodox Hindu brother but surely this circumstance alone 


could not turn the ward in either case, automatically as it were, 


‘into an ‘ Arya Samajist,’ that is to say, could not deprive the ward 


of his christian or Hindu Status as the case might be, 
Again, the definition of the class of Arya Samajists mentioned 
in cl (b) is an overlapping, and therefore, nof a scientific 


-one: for instance the widow of a brother of an Arya-Samajist 


of the class mentioned in cl, (a) may come under either of the 
‘two heads, ‘relatives dependent on him’, or ‘members of his 
family’, : 

We next come to the third and last cla% or sub/head of 


. Statutory Arya  Samajisis, namely “ documentary Arya Samajists” 


(d.c) ie. presumably non-Arya Samafists declaring, themselves 


.to be Arya Samajists, by means of a “document executed 
. within five years of the passing of the Bill or within one year 


of their marriage (whichever „period expires hast) Coulf , 


a Christian without initiation into “the Arya Samaj creed or a minor. 
without the consent of his guardian become a ‘documentary Arya 
Sdmajisy’ within the meaning of cl. (c)? These „is ° moreover nóth- 


. Ing to suggest whether the word ‘ marriage’ in ch (c) section 2 is, 


intended to be a marriage performed under Ara Santafist” or 


.:non-Arya Samajist (say, Christian), rites, e 
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There is a curious ‘proviso’ miscalled ‘ Explanation’, to 
section 2." Provided the ‘document is registered under the pro- 
visions of the Indian Registration Act, 1908, the document itself, and 
no other evidence in derogation of the admission therein contained 


shall be admissible on the question asto the ‘status of such registered ' 
‘documentary’ Arya Samajist. If this meant, no evidence to get, 


rid of the admission in any such document should be allowed after 
the death ef the executant if the question of whether he was an 


Arya Samajist or not was to crop up for decision, then some such 


t. 


words as “ Notwithstanding anything contained in section 320f the ə. 


Indian Evidence Act, as to statéments of deceased PEUT BRUN 
have been inserted. 

If, on the other hand, it ba intended te “estop” any such docu- 
mentary Arya Samajist from going back upon his own admissiori 
even ij it was procured by fraud or undue influence because for- 
sooth the document in -which their ‘admission was contained was 
registered. under the Registration Law, then there could be no 
change of religion possible for any such Arya Samajist at all. We 
can understand the maxim “ Once a mortgage always a mortgage" 
but to hold so far at least as Arya Sunajists are concerned '' Once 


.an Arya Samajist always an Arya Samajist” would be tantamount 
to claiming a unique position or privilege for the Arya religion 


and one denied to all other religions in the ‘world, Con- 
versions to and from Hinduism are going on almost daily,and :the 
Bill cannot stop conversions even from the ranks of Arya Samajists 
by virtue mefely of a register ed ‘scrap of paper’ 

Again there is another class of *‘ automatic” Arya Samajist men- 
tioned in the last part of cl. (c) but for whom a separate clause, 


' say (d) should have been provided, namely hangers-on of, or an 


appendage to the class of ‘documentary’ Arya Samaijists mentioned | 
in cl, (c)—the safhe descriptions of persons as are mentioned in 
cl. (b). «Of course if a ‘documentary’ Arya Samajist does not get 
the document i.e. his Afya Samaj ‘ Patent’ registered there will be 
no bar to evidence being offered to show that he was not an 
Arya Samajist qt all. Such registration is optional under the Bill 
"with differeft séts of consequerces. Curiously the Registration 


* Act does not lend it:elf to registration of documtnts of the type 


mentioned i in the Bill which are more in the nature ol iie Or 
sworn declarations thin anything else. ER 

A The last sectiongof the Bill is section 3 by which Statutory, 
fecognition is proposed to be conferred on inter-marriages between 
Arya Samajists whether, prior to their conversion, they belonged . 


ow 
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ace 
to differfnt castes or sub-castes of Hindus or to different (presu- 
mably non Hindu) religions, . 
This reference to the alleged invalidity of inter-marriage 
between sub-divisions of the same primary caste is not borne out 
. by reported cases, barring of course some of the earlier decisions in 


Bengal where the caste system is more stringent than elsewhere in 
LÀ 
. India, 


lí The above is a brief criticism of the Bill which is bein g circu- 


t . 


.5 


lated for opinion by local Governments, If the Arya Samajlsts are wise 
they should drop the Bill. Their marriages are as valid as any per- 
formed under orthodox Hindu rites and ceremonies, not indeed un- 
der general Hindu Law but by virtue of their special marriage usages. 
The Privy Council has said, “Under the Hindu system of law clear 
proof of usage overrides the written text ofthe Law." In Muthusami 
Mudaliar v. Masilamani (x), referred to in Ma Yait's Case (2) by 
Viscount Haldane as “a valuable judgment,” Sankaran Nair J, 
picked out for special Sie (among others) the two newly fram- 
ed sects well-known as the Brahmo Samaj and the Arya Samaj and 
laid down the law which is to govern marriages solemnized under 
the rites and ceremonies adoptel by them, He says: “ Most of 
these sects arose within a recent date, some of them only within 
the last century. The Brahmo Somaj became a definite sect only 
about 1830 ...... and the Arya Samaj only within the last few years, 
Itis impossible to hold that marriages performed among such 
communities are invalid on account of non-conformity with the 
accepted tenets of orthodox Hinduism laid down;bg the Courts, 
To these communities it is impossible to apply a marriage law 
based on the fmmutability of castes, and on ordinances which 
proscribe many of their most cherished practices, ... Hindu Law 
to be administered by the Courts consists besides the .SasA/ras 
. which claim divine sanction and of the usages or approved habitual 
practices of these communities and if, according to the usage of the 
community a marriage is valid, or the community recbgnize a 
marriage as valid, then, in the absence of any statutory prohibition 
I fajl to see why it should not be recognized as valid, even without 
the requisites of a valid custom", (e.g. antiquity eand continuity, 
necessary to uphold a custom in English Law) “in derogation of 
what may be styled the ordinary Hindu Law unless it offends» 
against rules which would render any other majriage invalid, It, is 
of Course, open to a community to admit any person apd any 
l (1) (1909) I. L. R. 33 Mad. 342. : 9 a . 
X2) (1921) I. L. R. 49 Calc. 310, . : 


e a 
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marriage performed between him and any member would, in my*. 
opinion, be valid, if it complied with their usage though it may be 
opposed to the Dharma Sastras" - ). 
“Sir James Stephen’s opinion on this: question," Sankaran Nair, 
J, adds, "seems reasonable", Says Sir James, “I think it impossible 
to lay down beforehand, with any approach to completeness, all,jhe 
essentials to the formation of a new and valid custoin'as to 
marriage. It is possible to affirm, in general, that the mere fact*that ` 
a Hindu sect is of recent origin, and that the fact that it has 
adopted forms of celebrating marriage differing from those cbin- . 
i monly in use, are not sufficient to prevent such marriage from 
being held valid by Hindu Law as interpreted and administered by 
our Courts" ‘(Gazelle of India January 27, 1872, Supplement, 
p. 81), ‘ This is,” observes Sankaran‘ Nair J, in the same case, “in 
— strict conformity with the spirit of Hindu Law,” 
The Arya Samajists need have no fear as to the validity of their 
marriages after such an authoritative pronouncement by a learned 


Hindu J udge, 


Bar Library, 


Calcutta, N, Mukerjee. 


May 22,:1930 


: NOTES OF CASES. 


A Indian Contract Act, Set. 25 (3)—Sons renewing father’s. time 
L L. R. sı All. 983.*  čarre® debt—Liability personal or to the extent, of “family 


b — 
1929  *. property. l 
ds k D, and D2: executed a simple money bond in favour of P ir 


v. ‘consideration of a debt owed by their father, but which had 
pom becomq time barred at the date of the execution of the bond in suit, l 
7° P sued Dr and Dz and gs also D3, a minor brother of Dr and Di : 
s for recovety of the sum due on the said bond, The trial Court : 
dismissed the suit, On appeal the suit was decreed agaipst Dr and, ' 

um , D2 only and in decreeing the claim there wasa direction ‘that the 
e o ” amoun of tle decree should be realized from 24rd share of the 
' | A “joint family propetty which belonged to Dı and Da. On. second 


e e is 
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appeal it was contended that a personal decree ‘ought to have been | 


passed against Dr and D2 as executants of the bond. ' 
Held (fer Mukerji and Young, //.) that the decree passed by 
the Lower Appellate Court is a just and proper decree, 
-Held further that the words, “ of which the creditor might have 


JU enforced payment” in Sec, 25 (3) Contract Act, do not include a 
i debt which i is not payable by the executants of the bond them; 


. + Selves, Sec, 25 (3) is meant to cover only the case of the person. 


~ 


- who would be liable to pay but for the limitation barring the 
: *suit, So if the bond-in suit did come (as to which no opinion was 


expressed) within Sec. 25 (3, any agreement as to liability which 
could not be enforced originally coul} not be enforced under the 
new agreement. 

R, My 


THE LATE MR. B. K. GHOSE.. 


. One of the ablest and distinguished membera of the profession 
has just passed away, The sad event took place, all on a sudden 
on Sunday, the rsth instant, 


Mr, Ghose was undoubtedly one of the most outstanding figures 
in recent years at the Calcutta. Bar, Immediately after joining the 
bar, he was for sometime à Professor in the University LawaCollege 
but as he rose ioto prominence within a very short time he had to 
give up his appointment in the Law College and work earnestly 
forthe profession. His thoroughness of preparation and grasp, 
whether on the facts or the law of the cases that he had to handle 
$00n became well-known to the litigants and his friends at the bgr, 
His success was chiefly due to his great industry, his high capacity 
and his intimate knowledge of law. He was a man of brilliant 


* intellect, of marked and fearless sincerity of purpose and of a most 


winning personality. By his death at such an early age the Bar has 
suffered an irreparable loss, the magnitude of which it ås difficult 


. to exaggerate. " ° 


Reference in Court, 


'* | Réfetence to the sudden death of Mr, B. K, Ghot, a Well-known 
1 barter of Calcutta, was made at the High Court op ‘Monday, tite 


16th instant while all the Judges assembled in the Codtt of et 


; Chief Justice, : . S 


8: 
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The :Advocate- General said that Mr, Ghosh had the fargest num- 


` bêr of briefs from appea's on the Original Side, and during’ the-i8- 


years of his practice at the Bar, he had never had any difference 

with anyone. » 
: Dr. S. C. Basak on behalf of the Bar Association and Mr, .S; S. 

Banerjee on behalf of the Law Society joined in the regrets. : 

> The Chief Justice said, “ Mr. Ghosh was well established ‘as a 


leading advocate on the Original Side and during the last ten year® - 


e 


his great abilities and high character were meeting with recogni- - 


tion on all hands and had earned for him an exceptional measure of” - 


success in a crowded and competitive profession. 

' In him the Original Side has lost a very accom “lished lawyer. 
In style as in character he was quiet and reserved, firm and steady 
inoutlook and clear in argument; never florid or extravagant : 
always reasonable and persuasive. ‘He hada keen analytical mind 
whose clear and careful thinking never failed to comfhand attention 
and to afford assistance io the Court, In all l branches of Original 
Side work he was fortunate beyond most men in his natural gifts 2 
discretion, tact and manners were not so much. part of his equip- 
ment as part of himself, . 

«* Tf his career, and indeed his life, was short, he is one of those 
who leave a fine example and a fragrant memory." 
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